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XX Åðåâàíñêàÿ ìåæäóíàðîäíàÿ
êîíôåðåíöèÿ îðãàíèçîâàíà ïðè
ñîäåéñòâèè Ãåðìàíñêîãî îáùåñòâà 
ïî ìåæäóíàðîäíîìó ñîòðóäíè÷åñòâó



ÂÑÒÓÏÈÒÅËÜÍÎÅ ÑËÎÂÎ 
OPENING SPEECH 

ALLOCUTIONS D’OUVERTURE

ÃÀ ÃÈÊ ÀÐÓ ÒÞ ÍßÍ 
Ïðåä­ñå­äà­òåëü­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­Ðåñ­ïóá­ëè­êè­Àð­ìå­íèÿ

Óâàæàåìûå ó÷àñòíèêè Êîíôåðåíöèè!

Óâàæàåìûå ãîñòè! 

Äàìû è ãîñïîäà!

Ïðåæäå âñåãî õî÷ó âûðàçèòü Âàì ñëîâà áëàãîäàðíîñòè çà ïðè-
íÿòèå íàøåãî ïðèãëàøåíèÿ è ó÷àñòèå â íàñòîÿùåé Êîíôåðåí-
öèè. 

Èç èçâåùåíèÿ î Êîíôåðåíöèè  óæå ÿñíî, ÷òî îíà èñêëþ÷è-
òåëüíà â ñèëó òîãî, ÷òî ÿâëÿåòñÿ þáèëåéíîé:

âî-ïåðâûõ, ýòî ïîñâÿùåííàÿ ïðîáëåìàì êîíñòèòóöèîííîãî
ïðàâîñóäèÿ, ñòàâøàÿ òðàäèöèîííîé, îðãàíèçîâàííàÿ ñîâìåñòíî
ñ Âåíåöèàíñêîé êîìèññèåé XX Êîíôåðåíöèÿ;

âî-âòîðûõ, ïîñâÿùåíà 20-ëåòèþ ïðèíÿòèÿ Êîíñòèòóöèè Ðåñ-
ïóáëèêè Àðìåíèÿ;

â-òðåòüèõ, ïîñâÿùåíà 20-ëåòèþ ôîðìèðîâàíèÿ Êîíñòèòóöèîí-
íîãî Ñóäà ÐÀ.

Ýòè ñîâïàâøèå äâàäöàòèëåòíèå þáèëåè íå òîëüêî îáÿçûâàþò
íàñ ñ òî÷êè çðåíèÿ ïîèñêà ýôôåêòèâíûõ ðåøåíèé îáñóæ-
äàåìûõ âîïðîñîâ, íî ÿâëÿþòñÿ òàêæå ñâèäåòåëüñòâîì çðåëîñòè.
Çðåëîñòü â àñïåêòå íàêîïëåíèÿ áîëüøîãî îïûòà â ñôåðå
êîíñòèòóöèîííîãî ïðàâîñóäèÿ. Çðåëîñòü â àñïåêòå ìåæäóíà-
ðîäíîãî ñîòðóäíè÷åñòâà. Çðåëîñòü â àñïåêòå âêëàäà â
ãàðàíòèðîâàíèå âåðõîâåíñòâà ïðàâà è Êîíñòèòóöèè â íàøèõ
ñòðàíàõ.

Â ýòîì ãîäó â ðÿäå ñòðàí îòìå÷àëè äâàäöàòèëåòèÿ ôîðìè-
ðîâàíèÿ êîíñòèòóöèîííûõ ñóäîâ. Ëåéòìîòèâ îáñóæäåíèé è
ïîñòàâëåííûõ âîïðîñîâ òîò æå, àíàëîãè÷íû òàêæå îæèäàíèÿ â 5
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6 áóäóùåì, ñòåðæíåâàÿ çàäà÷à êîòîðûõ - ãàðàíòèðîâàíèå
íàäåæíîé ñèñòåìû êîíñòèòóöèîíàëèçìà â ñòðàíå.

Óâàæàåìûå ïðèñóòñòâóþùèå!

Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Àðìåíèÿ ïðîøåë äîëãèé
ïóòü ñòàíîâëåíèÿ è ñàìîóòâåðæäåíèÿ. Ïðàâîâûå ïîçèöèè,
âûðàæåííûå â áîëåå òûñÿ÷è ðàññìîòðåííûõ Ñóäîì äåëàõ
ñóùåñòâåííî ñïîñîáñòâîâàëè ðàçâèòèþ ïðàâà, óòâåðæäåíèþ
êîíñòèòóöèîíàëèçìà â íàøåé ñòðàíå. Òûñÿ÷è ëþäåé íàøëè
çàùèòó ñâîèõ ïðàâ â Êîíñòèòóöèîííîì Ñóäå. Êîíñòèòó-
öèîííûé Ñóä ñóìåë ñôîðìèðîâàòü â íàøåé ñòðàíå íîâîå
êà÷åñòâî êîíñòèòóöèîííî-ïðàâîâîãî ìûøëåíèÿ, ñîîòâåòñòâóþ-
ùóþ ñòàíäàðòàì ïðàâîâîãî ãîñóäàðñòâà íîâóþ øêîëó êîíñòè-
òóöèîíîâåäåíèÿ. Áåç êîëåáàíèé ìîæíî ñêàçàòü, ÷òî â Ðåñïóá-
ëèêå Àðìåíèÿ Êîíñòèòóöèîííûé Ñóä ñòàë äâèæóùåé ñèëîé
êîíñòèòóöèîííî-ïðàâîâîé ìûñëè. Àêòèâíàÿ ðîëü Êîíñòè-
òóöèîííîãî Ñóäà îáîçíà÷èâàåòñÿ òàêæå íà ìåæäóíàðîäíîé
àðåíå. Ïðè íàøåì äåéñòâåííîì ó÷àñòèè ñôîðìèðîâàëàñü
Ìåæäóíàðîäíàÿ êîíôåðåíöèÿ îðãàíîâ êîíñòèòóöèîííîãî
êîíòðîëÿ ñòðàí íîâîé äåìîêðàòèè, à òàêæå Âñåìèðíàÿ
êîíôåðåíöèÿ  êîíñòèòóöèîííûõ ñóäîâ, ÷åñòü ïðåäñåäàòåëüñòâà
â ïåðâîé è ïðåäñåäàòåëüñòâà â Áþðî âòîðîé èìåë
Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Àðìåíèÿ. Íàø Ñóä
ïðåäñòàâëåí òàêæå â Áþðî Âåíåöèàíñêîé êîìèññèè, ÿâëÿåòñÿ
÷ëåíîì Êîíôåðåíöèè êîíñòèòóöèîííûõ ñóäîâ åâðîïåéñêèõ
ñòðàí.

Çà ïðîøåäøèå ãîäû ÷ëåíàìè íàøåãî Ñóäà íà ðàçëè÷íûõ
ìåæäóíàðîäíûõ êîíôåðåíöèÿõ ïðåäñòàâëåíî áîëåå 80
íàó÷íûõ äîêëàäîâ ïî àêòóàëüíûì ïðîáëåìàì êîíñòèòó-
öèîííîãî ïðàâîñóäèÿ, îïóáëèêîâàíî îêîëî ñòà ìîíîãðàôèé,
áîëåå 300 íàó÷íûõ ñòàòåé. Èçäàþòñÿ îäèí âåñòíèê
ðåñïóáëèêàíñêîãî çíà÷åíèÿ è äâà ìåæäóíàðîäíûõ âåñòíèêà,
êîòîðûå ðàññûëàþòñÿ â áîëåå ñòà ñòðàí ìèðà.

Íàðÿäó ñî âñåì ýòèì, âîçìîæíî, ñàìîå áîëüøîå äîñòèæåíèå –
ôîðìèðîâàíèå íîâîãî êîíñòèòóöèîííî-ïðàâîâîãî ìûøëåíèÿ è
ñîçäàíèå íàäåæíûõ èíñòèòóöèîíàëüíûõ ãàðàíòèé ñòàáèëüíîãî
äåìîêðàòè÷åñêîãî ðàçâèòèÿ. 

Óâàæàåìûå ó÷àñòíèêè Êîíôåðåíöèè!

Íà ïðîòÿæåíèè 20 ëåò íàøèì âåðíûì êîëëåãîé è áåñêî-
ðûñòíûì ñîâåò÷èêîì áûëà Åâðîïåéñêàÿ êîìèññèÿ “Çà äå-
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7

ìîêðàòèþ ÷åðåç ïðàâî”, çà ÷òî âûðàæàåì íàøó ãëóáîêóþ
ïðèçíàòåëüíîñòü Âåíåöèàíñêîé êîìèññèè è åãî ìíîãîóâà-
æàåìîìó Ïðåäñåäàòåëþ Äæàííè Áóêèêêèî, êîòîðûé ó÷àñòâî-
âàë âî âñåõ íàøèõ 20 ìåæäóíàðîäíûõ êîíôåðåíöèÿõ. 

Âûðàæàåì òàêæå áëàãîäàðíîñòü ïðèñóòñòâóþùèì çäåñü ñóäüÿì
è ïðåäñòàâèòåëÿì Êîíñòèòóöèîííûõ è Âåðõîâíûõ Ñóäîâ,
Êîíñòèòóöèîííûõ Ñîâåòîâ Àëáàíèè, Àëæèðà, Áåëüãèè, Áåëà-
ðóñè, Áîñíèè è Ãåðöåãîâèíû, Áîëãàðèè, Òàèëàíäà, Èçðàèëÿ,
Ëàòâèè, Ëèòâû, Ïîëüøè, Õîðâàòèè, Þæíîé Êîðåè, Êàçàõñòàíà,
Êûðãûçñòàíà, Ìàêåäîíèè, Ìîëäîâû, Ìîíãîëèè, ×åõèè,
Ðîññèéñêîé Ôåäåðàöèè, Ðóìûíèè, Ñëîâàêèè, Ãðóçèè,
Òàäæèêèñòàíà çà ó÷àñòèå â íàøåé þáèëåéíîé êîíôåðåíöèè è
çà àêòèâíîå è ïðîäîëæèòåëüíîå ñîòðóäíè÷åñòâî ñ íàìè. Äëÿ
íàñ áîëüøàÿ ÷åñòü ëè÷íîå ó÷àñòèå â Êîíôåðåíöèè ïðåäñåäà-
òåëåé Êîíñòèòóöèîííîãî Ñîâåòà Àëæèðà è Êîíñòèòóöèîííûõ
Ñóäîâ Áåëüãèè, Òàèëàíäà, Ëàòâèè, Ìîëäîâû, Ñëîâàêèè, Ãðóçèè,
Òàäæèêèñòàíà è Êûðãûçñòàíà.

ß ïðèâåòñòâóþ òàêæå íàøèõ àðìÿíñêèõ êîëëåã, ó÷àñòâóþùèõ
â Êîíôåðåíöèè.

Óâàæàåìûå êîëëåãè!

Õî÷ó ïðîèíôîðìèðîâàòü Âàñ, ÷òî âñå ïðåäñòàâëåííûå íà ýòîé
Êîíôåðåíöèè äîêëàäû áóäóò îïóáëèêîâàíû â óïîìÿíóòîì
Ìåæäóíàðîäíîì Àëüìàíàõå “Êîíñòèòóöèîííîå ïðàâîñóäèå â
íîâîì òûñÿ÷åëåòèè”, êîòîðûé áóäåò îòïðàâëåí âñåì ó÷àñòíè-
êàì è äîñòóïåí íà îôèöèàëüíîì ñàéòå Êîíñòèòóöèîííîãî Ñóäà
ÐÀ. 

Æåëàþ íàøåé Êîíôåðåíöèè òâîð÷åñêîé àòìîñôåðû è
ïëîäîòâîðíîé ðàáîòû.
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GAGIK HARUTYUNYAN

President­of­the­Constitutional­Court­of­the­Republic­of­Armenia

Honourable participants of the Conference,

Honourable guests,

Ladies and Gentlemen,

I would like to express my gratitude for acceptance of our invita-
tion and participation at the Conference.

The notification of the Conference already reveals its exclusive-
ness and jubilee nature.

First, this is the 20th Conference dedicated to the issues of consti-
tutional justice and it has become traditional, and is organized
jointly with the Venice Commission.  

Second, it is dedicated to the 20th anniversary of adoption of the
Constitution of the Republic of Armenia.

Third, it is dedicated to the 20th anniversary of establishment of
the Constitutional Court of the Republic of Armenia.

These contemporizing vicennial anniversaries are not only binding
from the perspective of the discussed issues and their effective res-
olutions but also they serve as the evidence of maturity. Maturity
– in the sense of accumulating a wealth of experience in the
sphere of constitutional justice. Maturity – in the sense of inter-
national cooperation. Maturity – in the sense of the contribution
in ensuring the rule of law and constitution in our countries.

This year a number of countries celebrated 20th anniversaries of
establishment of constitutional courts. The leitmotif of the discus-
sions and raised questions was the same, and the future expecta-
tions, the main pivotal issues of which are the guarantees for reli-
able system of constitutionality in the country, are repealing.

Honourable participants,

The Constitutional Court of the Republic of Armenia has passed a
long route of establishment and self-assertion. The legal positions
expressed in thousands of cases considered by the Court signifi-
cantly contributed the development of the law and establishment
of constitutionality in our country. Thousands of people could find
protection of their rights in the Constitutional Court. The
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Constitutional Court has succeeded to establish new quality of
constitutional-legal mentality in our country and a new school of
science on constitution which is in concordance with the criteria
of the rule of law state. One can distinctly state that the
Constitutional Court has become the prime mover for the consti-
tutional-legal thought in the Republic of Armenia. The active role
of the Constitutional Court has been signified also at the interna-
tional stage. The Conference of the Constitutional Control Organs
of the Countries of New Democracy, as well as the World
Conference of Constitutional Courts have been formed with our
active participation, and the Constitutional Court of the Republic
of Armenia was honoured with the chairmanship of the first
Conference and the chairmanship of the Bureau of the second
Conference. Our Court is presented at the Bureau of the Venice
Commission and is the member of the Conference of European
Constitutional Courts.

During the past years, the members of our Court have presented
more than eight dozens of scientific presentations on most urgent
issues of constitutional justice in different international confer-
ences, and nearly one hundred monographs and more than three
hundred scientific articles were published. One journal of local
importance and two journals of international importance are pub-
lished and delivered to more than one hundred countries. 

Along with all this, formation of constitutional-legal mentality and
creation of substantial institutional guarantees of stable democrat-
ic development are perhaps the greatest achievements.  

Honourable participants,

During the last twenty years, the European Commission for
Democracy through Law has been our reliable partner and
assertive adviser, and we express our deep gratitude to the Venice
Commission and its honourable President Gianni Buquicchio who
has participated in all our twenty international conferences.

We would like to express our gratitude also to the judges and rep-
resentatives of Constitutional and Supreme Courts of Albania,
Belgium, Belarus, Bosnia and Herzegovina, Bulgaria, Thailand,
Israel, Latvia, Lithuania, Poland, Croatia, Cyprus, South Korea,
Kyrgyzstan, Macedonia, Moldova, Mongolia, Czech Republic, the
Russian Federation, Romania, Serbia, Slovakia, Georgia and
Tajikistan for participation in this jubilee Conference and for
active and continuous cooperation. It is a great honour for us that 9

IN
T
E
R
N

A
T
IO

N
A
L
 A

L
M

A
N

A
C
. 
C
O

N
S
T
IT

U
T
IO

N
A
L
 J

U
S
T
IC

E
 I

N
 T

H
E
 N

E
W

 M
IL

L
E
N

N
IU

M



10 the Presidents of Constitutional Councils of Algeria and
Kazakhstan, and the Presidents of Constitutional Courts of
Belgium, Thailand, Latvia, Lithuania, Moldova, Slovakia, Georgia,
Tajikistan and Kyrgyzstan personally participate in this jubilee
Conference. 

I would like to welcome also our colleagues from the Republic of
Armenia who participate in the Conference.

Honourable colleagues,

I would like to inform you that all presentations made at the
Conference will be published in the abovementioned International
Almanac “Constitutional Justice in the New Millennium” which
will be delivered to the participants and will be available at the
official website of the RA Constitutional Court.

I wish our Conference creative atmosphere and productive work.
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ÏÐÈÂÅÒÑÒÂÅÍÍÛÅ ÑËÎÂÀ
GREETING SPEECHES
DISCOURS DE VOEUX

GIANNI BUQUICCHIO
President­of­the­Venice­Commission­of­the­Council­of­Europe

Mr. President of the Republic of Armenia,

Mr. President of the Constitutional Court,

Honourable Presidents and Judges of Constitutional Courts,

Excellencies,

Ladies and Gentlemen,

It is a great pleasure for me to be here with you today. The Yerevan
International Conference is an important event I would not like to miss
and, moreover, it gives me the pleasure to come back to Yerevan.

Last year, at the occasion of the same Conference, I had the opportunity
to outline the main features of Constitutional Reforms of the Republic of
Armenia which were contained in the concept paper on which the Venice
Commission had given an opinion.

Our cooperation on the constitutional reform with the Constitutional
Commission, which was chaired by Mr Harutyunyan, our host today, has
continued in an atmosphere of genuine dialogue. 

I want to emphasize that the way the Constitutional Commission and the
Venice Commission have been working throughout this year on this reform
was very valuable.

This dialogue led to fruitful results: the Constitutional Commission took
into account many recommendations of the Venice Commission and pro-
duced a draft text which is more balanced than the first draft and in line
with international standards.

Two opinions on these amendments will be endorsed later this month in
Venice.

Revised amendments have now been adopted by the Parliament and the
people of Armenia will soon be called to choose, or not, a new constitu-
tional framework for their country.

Let me just quickly inform you about the main features of the draft we
have been working on.
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12 It contains:

- a very modern catalogue of human rights and fundamental freedoms;

- a clear choice for a parliamentary system with the introduction of the
system of a constructive vote of no-confidence;

- the basic principles of the electoral system;

- it provides for rights to the opposition at the National Assembly;

- it strengthens the legitimacy of the Constitutional Court;

- important state bodies – the Central Electoral Commission, the
Television and Radio Commission and the Control Chamber - and their
independence are guaranteed at constitutional level; 

As an example of the fruitful results of the discussions with the
Constitutional Commission, I would like to mention two important consti-
tutional amendments because they concern the judiciary, the topic of our
Conference today.

First, the National Assembly will not have any more a say in the procedure
of dismissal of judges; indeed, and this is the second interrelated amend-
ment, the grounds for dismissal of judges are exhaustively listed in the
Constitution. 

This is very welcome: these constitutional provisions are in line with inter-
national standards and this will enable the Constitutional Court to decide,
where necessary, in an appropriate way.

This drives us back to the subject of our Conference.

Mr. President, 

I am happy that today we will be discussing the role of constitutional courts
in strengthening the independence of the judicial power. 

This is a timely and very important issue.

Indeed, whatever the regime is chosen by a nation, presidential, semi-pres-
idential or parliamentary, it is fundamental that this regime is in harmony
with democratic standards and that the independence of the judiciary is
guaranteed under the system chosen.

Constitutional Courts do have an important role to play to support and
enhance the independence of the Judiciary and to ensure access of the
individual to independent and impartial courts.  

Constitutional Courts are often given the competence to solve disputes
between different state organs and powers. 

By doing so, the Constitutional Court may, in certain cases, strengthen the
independence of the judicial power and contribute to ensuring the separa-
tion of powers, a key element of the rule of law. 

For instance, in a judgment of 21 November 2012, the constitutional court
of Romania recalled that the Parliament, as the supreme representative
body of the people and sole legislative authority of the country, cannot

G
IA

N
N

I 
B
U

Q
U

IC
C
H

IO
. 
V

E
N

IC
E
 C

o
m

m
is

si
o

n
 o

f 
t

h
e

  C
o

u
n

C
il

 o
f 

e
u

r
o

p
e



13

substitute itself to the judicial power and solve, by its own rulings, disputes
lying within the competence of the courts.

Constitutional courts can be called to control the laws on the status of
judges and the organisation of the judiciary, in particular the provisions on
the powers and the composition of the judicial council. 

The Venice Commission database of constitutional case law, the CODICES
database, contains many decisions adopted by constitutional courts in this
field. 

Constitutional courts may also have to decide on the constitutionality of
budget laws which significantly reduces the budget of the judiciary or the
salaries of judges. 

This happened more often these last years because of the economic crisis
but was already the case before, as is shown by the decision of the
Supreme Court of Canada of 1997 which concluded that “any changes to
or freezes in judicial remuneration made without prior recourse to an inde-
pendent, objective and effective process for determining judicial remuner-
ation are unconstitutional”.

The constitutionality of legislation reducing the immunity of judges or test-
ing their integrity is another important and delicate field in which consti-
tutional courts can be called upon to decide on.

Whether they have to decide on general issues, as in the examples I have
just mentioned, or on individual cases through full individual complaint
where the independence or impartiality of a judge in a specific case would
be challenged, the constitutional courts have a vital, but also often an
uneasy role, to play.

This is why I look forward to explore these issues with you today.

I wish you all fruitful and rewarding discussions.

ÄæÀÍ ÍÈ áÓ ÊÈÊ ÊÈÎ
Ïðåä­ñå­äà­òåëü­Âå­íå­öè­à­íñ­êîé­êî­ìèñ­ñèè­Ñî­âå­òà­Åâ­ðî­ïû

Óâà æà å ìûé Ïðå çè äåíò Ðåñ ïóá ëè êè Àð ìå íèÿ!

Óâà æà å ìûé Ïðåä ñå äà òåëü Êîíñ òè òó öè îí íî ãî Ñó äà!

Óâà æà å ìûå ïðåä ñå äà òå ëè è ñóäüè êîíñ òè òó öè îí íûõ ñó äîâ!

Äà ìû è ãîñ ïî äà!

Äëÿ ìå íÿ áîëü øàÿ ÷åñòü íà õî äèòü ñÿ ñå ãîä íÿ çäåñü ñ Âà ìè. Åðå âà íñ êàÿ
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14 ìåæ äó íà ðîä íàÿ êîí ôå ðåí öèÿ ÿâ ëÿ åò ñÿ òåì âàæ íûì ñî áû òè åì, êî òî -
ðîå ìíå áû íå õî òå ëîñü ïðî ïóñ òèòü, è êàæ äûé ïðè åçä â Åðå âàí äëÿ ìå -
íÿ áîëü øîå óäî âîëü ñòâèå.

Â ïðîø ëîì ãî äó, òàê æå ïî ñëó ÷àþ Åðå âà íñ êîé ìåæ äó íà ðîä íîé êîí ôå -
ðåí öèè, ÿ èìåë âîç ìîæ íîñòü îò ìå òèòü îñ íîâ íûå îñî áåí íîñ òè êîíñ òè -
òó öè îí íûõ ðå ôîðì â Ðåñ ïóá ëè êå Àð ìå íèÿ, ïðåäñ òàâ ëåí íûå â Êîí öåï -
öèè êîíñ òè òó öè îí íûõ ðå ôîðì, ïî êî òî ðîé Âå íå öè à íñ êàÿ êî ìèñ ñèÿ äà -
ëà ñâîå çàê ëþ ÷å íèå.

Íà øå ñîò ðóä íè ÷å ñò âî ñî Ñïå öè à ëè çè ðî âàí íîé êî ìèñ ñè åé ïî êîíñ -
òè òó öè îí íûì ðå ôîð ìàì Ðåñ ïóá ëè êè Àð ìå íèÿ ïîä ïðåä ñå äà òåëü -
ñòâîì ãîñ ïî äè íà Àðó òþ íÿ íà ïðî õî äè ëî â àò ìîñ ôå ðå îòê ðî âåí íî ãî
äè à ëî ãà.

Õî òå ëîñü áû îò ìå òèòü, ÷òî ñîâ ìå ñò íàÿ ðà áî òà Êî ìèñ ñèè ïî êîíñ òè -
òó öè îí íûì ðå ôîð ìàì è Âå íå öè à íñ êîé êî ìèñ ñèè â òå ÷å íèå âñå ãî
ýòî ãî ãî äà áû ëà î÷åíü ïðî äóê òèâ íîé.

Ýòîò äè à ëîã îêà çàë ñÿ âåñü ìà ïëî äîò âîð íûì. Êî ìèñ ñèÿ ïî êîíñ òè òó -
öè îí íûì ðå ôîð ìàì ïðè íÿ ëà âî âíè ìà íèå ìíî ãèå ðå êî ìåí äà öèè Âå -
íå öè à íñ êîé êî ìèñ ñèè è ïîä ãî òî âè ëà ïðî åêò òåêñ òà, êî òî ðûé ÿâ ëÿ åò -
ñÿ áî ëåå ñáà ëàí ñè ðî âàí íûì, ÷åì ïåð âûé ïðî åêò, è ñî îò âå ò ñòâó åò
ìåæ äó íà ðîä íûì ñòàí äàð òàì.

Â êîí öå ýòî ãî ìå ñÿ öà â Âå íå öèè áó äóò îäîá ðå íû äâà çàê ëþ ÷å íèÿ ïî
ýòèì ïîï ðàâ êàì.

Ïå ðåñ ìîò ðåí íûå ïîï ðàâ êè óæå ïðè íÿ òû Ïàð ëà ìåí òîì, è íà ðîä Àð -
ìå íèè ñêî ðî âñòà íåò ïå ðåä âû áî ðîì, ãî ëî ñî âàòü åìó çà íî âóþ Êîíñ -
òè òó öèþ äëÿ ñâî åé ñòðà íû èëè íåò.

Ïîç âîëü òå âêðàò öå ñî îá ùèòü Âàì î ãëàâ íûõ îñî áåí íîñ òÿõ ïðî åê òà,
íàä êî òî ðûì ìû ðà áî òà åì.

Îí âêëþ ÷à åò:

- ñà ìûé ñîâ ðå ìåí íûé ïå ðå ÷åíü ïðàâ ÷å ëî âå êà è îñ íîâ íûõ ñâî áîä;

- âíåä ðå íèå èíñ òè òó òà êîíñòðóê òèâ íî ãî âî òó ìà íå äî âå ðèÿ;

- îñ íîâ íûå ïðèí öè ïû èç áè ðà òåëü íîé ñèñ òå ìû;

- ïðå äóñ ìîò ðå íèå ïðàâa îï ïî çè öèè â Íà öè î íàëü íîì Ñîá ðà íèè;

- óê ðåï ëå íèå ëå ãè òèì íîñ òè Êîíñ òè òó öè îí íî ãî Ñó äà;

- òà êèå âàæ íûå ãî ñó äà ð ñòâåí íûå îð ãà íû, êàê Öåíò ðàëü íàÿ èç áè ðà -
òåëü íàÿ êî ìèñ ñèÿ, Êî ìèñ ñèÿ ïî òå ëå âè äå íèþ è ðà äè î âå ùà íèþ, à
òàê æå Êîíò ðîëü íàÿ ïà ëà òà è èõ íå çà âè ñè ìîñòü ãà ðàí òè ðó þò ñÿ íà
êîíñ òè òó öè îí íîì óðîâ íå.

Â êà ÷å ñò âå ïðè ìå ðà ðå çóëü òà òà íà øèõ ïëî äîò âîð íûõ îá ñóæ äå íèé ñ
Êî ìèñ ñè åé ïî êîíñ òè òó öè îí íûì ðå ôîð ìàì ÿ õî òåë áû îò ìå òèòü äâå
âàæ íûå êîíñ òè òó öè îí íûå ïîï ðàâ êè, êà ñà þ ùè å ñÿ ñó äåá íîé ñèñ òå ìû. 

Âî-ïåð âûõ, Íà öè î íàëü íîå Ñîá ðà íèå íè êàê íå áó äåò âëè ÿòü íà ïðî -
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öå äó ðó óâîëü íå íèÿ ñó äåé, è âî-âòî ðûõ, îñ íî âà íèÿ óâîëü íå íèÿ ñó äåé
èñ ÷åð ïû âà þ ùå ïå ðå ÷èñ ëå íû â Êîíñ òè òó öèè. 

Òî, ÷òî ýòè êîíñ òè òó öè îí íûå ïî ëî æå íèÿ ñî îò âå ò ñòâó þò ìåæ äó íà -
ðîä íûì ñòàí äàð òàì,  ïîç âî ëèò Êîíñ òè òó öè îí íî ìó Ñó äó ïðè íè ìàòü
ñî îò âå ò ñòâó þ ùèå ðå øå íèÿ, è ýòî î÷åíü ïðè âå ò ñòâó åò ñÿ.

Íî âåð íåì ñÿ ê ïðåä ìå òó îá ñóæ äå íèÿ íà øåé Êîí ôå ðåí öèè.

Óâà æà å ìûé ãîñ ïî äèí Ïðåä ñå äà òåëü!

ß ðàä, ÷òî ñå ãîä íÿ ìû áó äåì îá ñóæ äàòü ðîëü êîíñ òè òó öè îí íûõ ñó äîâ
â äå ëå óê ðåï ëå íèÿ íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè. Ýòî ñâî åâ ðå ìåí -
íûé è î÷åíü âàæ íûé âîï ðîñ.

Íåñ ìîò ðÿ íà òî, êà êóþ ñèñ òå ìó âû áå ðåò íà öèÿ - ïðå çè äå í òñêóþ, ïî -
ëóï ðå çè äå í òñêóþ èëè ïàð ëà ìå í òñêóþ, ãëàâ íîå, ÷òî áû ýòà ñèñ òå ìà ñî -
îò âå ò ñòâî âà ëà äå ìîê ðà òè ÷åñ êèì ñòàí äàð òàì è ÷òî áû íå çà âè ñè ìîñòü
ñó äåá íîé âëàñ òè ãà ðàí òè ðî âà ëîñü â ñî îò âå ò ñòâèè ñ âûá ðàí íîé ñèñ òå -
ìîé.

Êîíñ òè òó öè îí íûå ñó äû èã ðà þò âàæ íóþ ðîëü â ïîä äåð æà íèè è óê ðåï -
ëå íèè íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè, à òàê æå â îáåñ ïå ÷å íèè äîñ òó -
ïà ÷å ëî âå êà ê íå çà âè ñè ìî ìó è áåñï ðè ñò ðà ñò íî ìó ñó äó.

Êîíñ òè òó öè îí íûì ñó äàì ÷àñ òî ïðå äîñ òàâ ëÿ þò ñÿ ïîë íî ìî ÷èÿ ïî ðå -
øå íèþ ñïî ðîâ ìåæ äó ðàç ëè÷ íû ìè ãî ñó äà ð ñòâåí íû ìè îð ãà íà ìè è
âëàñ òÿ ìè.

Äåéñòâóÿ òà êèì îá ðà çîì, Êîíñ òè òó öè îí íûé Ñóä â íå êî òî ðûõ ñëó ÷à -
ÿõ ìî æåò âëè ÿòü íà óê ðåï ëå íèå íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè è
ñïî ñî á ñòâî âàòü îáåñ ïå ÷å íèþ ïðèí öè ïà ðàç äå ëå íèÿ âëàñ òåé êàê êëþ -
÷å âî ìó ýëå ìåí òó âåð õî âå í ñòâà çà êî íà.

Íàï ðè ìåð, â Ðå øå íèè îò 21 íî ÿá ðÿ 2012 ãî äà Êîíñ òè òó öè îí íûé Ñóä
Ðó ìû íèè îò ìå òèë, ÷òî ïàð ëà ìåíò êàê âûñ øèé ïðåäñ òà âè òåëü íûé îð -
ãàí íà ðî äà è åäèí ñòâåí íàÿ çà êî íî äà òåëü íàÿ âëàñòü ñòðà íû íå ìî æåò
çà ìå íèòü ñó äåá íóþ âëàñòü è ñâî è ìè ðå øå íè ÿ ìè ðàç ðå øàòü ñïî ðû,
íà õî äÿ ùè å ñÿ â êîì ïå òåí öèè ñó äîâ.

Êîíñ òè òó öè îí íûå ñó äû ìî ãóò îñó ùå ñ òâëÿòü êîíò ðîëü çà çà êî íà ìè î
ñòà òó ñå ñó äåé è î ñó äî ó ñò ðîé ñòâå, â ÷àñò íîñ òè çà ïî ëî æå íè ÿ ìè î ïîë -
íî ìî ÷è ÿõ è ñîñ òà âå ñó äåá íî ãî ñî âå òà.

Áà çà äàí íûõ êîíñ òè òó öè îí íî ãî ïðå öå äå íò íî ãî ïðà âà Âå íå öè à íñ êîé
êî ìèñ ñèè, áà çà äàí íûõ CODICES, ñî äåð æèò ìíî ãî ðå øå íèé, ïðè íÿ -
òûõ êîíñ òè òó öè îí íû ìè ñó äà ìè â ýòîì íàï ðàâ ëå íèè.

Êîíñ òè òó öè îí íûå Ñó äû ìî ãóò òàê æå ïðè íè ìàòü ðå øå íèÿ î êîíñ òè -
òó öè îí íîñ òè çà êî íîâ, ñâÿ çàí íûõ ñ áþä æå òîì, êî òî ðûå ñåðü åç íî óðå -
çà þò áþä æåò ñó äåá íîé âëàñ òè èëè çàðï ëà òû ñó äåé.

Â ïîñ ëåä íåå âðå ìÿ èç-çà ýêî íî ìè ÷åñ êî ãî êðè çè ñà òà êîå èìå ëî ìåñ òî
î÷åíü ÷àñ òî, îä íà êî íåëü çÿ ñêà çàòü, ÷òî ýòî ãî íå áû ëî è ðàíü øå. Íàï -
ðè ìåð, îá ýòîì ñâè äå òåëü ñòâó åò Ðå øå íèå Âåð õîâ íî ãî Ñó äà Êà íà äû îò
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16 1997 ãî äà, ñîã ëàñ íî êî òî ðî ìó "ëþ áûå èç ìå íå íèÿ ñó äåá íûõ âîç íàã -
ðàæ äå íèé èëè èõ ïðè îñ òà íîâ ëå íèå áåç íå çà âè ñè ìî ãî, îáú åê òèâíoãî
è ýô ôåê òèâíoãî ïðî öåñña îï ðå äå ëå íèÿ ñó äåá íûõ âîç íàã ðàæ äå íèé
ÿâ ëÿ þò ñÿ íå êî íñ òè òó öè îí íû ìè".

Âîï ðîñ êîíñ òè òó öè îí íîñ òè çà êî íî äà òåëü ñòâà, óùåì ëÿ þ ùå ãî (îã ðà íè -
÷è âà þ ùå ãî) íåï ðè êîñ íî âåí íîñòü ñó äåé èëè êîíò ðî ëè ðó þ ùå ãî èõ
÷åñò íîñòü è ïî ðÿ äî÷ íîñòü, ÿâ ëÿ åò ñÿ åùå îä íèì âàæ íûì è äå ëè êàò -
íûì ìî ìåí òîì, êîã äà êîíñ òè òó öè îí íûå ñó äû ìî ãóò áûòü ïðèç âà íû
ïðè íè ìàòü ïî òà êèì âîï ðî ñàì ðå øå íèÿ.

Êîíñ òè òó öè îí íûå ñó äû èã ðà þò âàæ íóþ ðîëü â ïðè íÿ òèè ðå øå íèé è
ïî îá ùèì âîï ðî ñàì, êàê â ïðè ìå ðàõ, êî òî ðûå ÿ óïî ìÿ íóë âû øå, è ïî
èí äè âè äó àëü íûì æà ëî áàì, êîã äà îñ ïà ðè âà åò ñÿ íå çà âè ñè ìîñòü èëè
áåñï ðè ñò ðà ñò íîñòü ñóäüè â êîíê ðåò íîì ñëó ÷àå.

Èìåí íî ïî ý òî ìó ÿ ñ íå òåð ïå íè åì æäó íà øèõ ñå ãîä íÿø íèõ îá ñóæ äå -
íèé.

Áëà ãî äà ðþ Âàñ è æå ëàþ âñåì ïëî äîò âîð íîé ðà áî òû.
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ÀÐ ÏÈ ÍÅ ÎÃÀÍ ÍÅ ÑßÍ 
Ìè­íèñòð­þñ­òè­öèè­Ðåñ­ïóá­ëè­êè­Àð­ìå­íèÿ

Óâàæàåìûé ãîñïîäèí Áóêèêêèî!

Óâàæàåìûé ãîñïîäèí Àðóòþíÿí!

Óâàæàåìûå äàìû è ãîñïîäà!

Ïîçâîëüòå ïðèâåòñòâîâàòü Måæäóíàðîäíóþ êîíôåðåíöèþ, ïîñâÿùåí-
íóþ ðîëè êîíñòèòóöèîííûõ ñóäîâ â óêðåïëåíèè ñóäåáíîé âëàñòè, è
ïîáëàãîäàðèòü Âàñ çà ó÷àñòèå â Êîíôåðåíöèè. Õî÷ó îòìåòèòü åå
âàæíîñòü, òàê êàê îíà ïðèçâàíà ñïîñîáñòâîâàòü ñîâåðøåíñòâîâàíèþ
ñèñòåìû êîíñòèòóöèîííîãî ïðàâîñóäèÿ è áîëåå ýôôåêòèâíîìó
ãàðàíòèðîâàíèþ ïðàâ ÷åëîâåêà. Êîíôåðåíöèÿ â òàêîì ôîðìàòå è ñ
òàêèì êðóãîì ó÷àñòíèêîâ îñîáåííî âàæíà, òàê êàê êàæäûé èç
ïðèñóòñòâóþùèõ çäåñü â ñèëó ñâîåãî ñòàòóñà ïðèçâàí ñîäåéñòâîâàòü
ãàðàíòèðîâàíèþ è ðåàëüíîé çàùèòå ïðàâ ÷åëîâåêà êàê â Ðåñïóáëèêå
Àðìåíèÿ, òàê è çà åå ïðåäåëàìè. Ñåãîäíÿ ìû æèâåì â òàêîì
âçàèìîñâÿçàííîì ìèðå, ãäå íà ñàìîì äåëå áîëüøå íå ñóùåñòâóåò
ãðàíèö äëÿ çàùèòû ïðàâ ÷åëîâåêà.

Ðåñïóáëèêà Àðìåíèÿ ðàçâèâàåò ñîáñòâåííóþ ïðàâîâóþ ñèñòåìó, èìåÿ
â îñíîâå âåðõîâåíñòâî äîñòîèíñòâà ÷åëîâåêà, îñíîâîïîëàãàþùèå
ïðèíöèïû ðåàëüíîé çàùèòû åãî ïðàâ è ñâîáîä. Ýòî ñàìî ïî ñåáå
ïðåäïîëàãàåò òàêèå ñèñòåìíûå ìåðîïðèÿòèÿ, êîòîðûå â ñîñòîÿíèè
îáåñïå÷èòü èõ ïîëíîöåííóþ ðåàëèçàöèþ è íà çàêîíîäàòåëüíîì, è íà
ïðàêòè÷åñêîì óðîâíÿõ.

Ïåðâîî÷åðåäíîé ãàðàíòèåé ðåøåíèÿ  îòìå÷åííîé îñíîâîïîëàãàþùåé
ïðîáëåìû ÿâëÿåòñÿ Êîíñòèòóöèÿ ñòðàíû, â êîòîðîé óêàçàíû òå îñíîâ-
íûå ïðèíöèïû, íà êîòîðûå  áàçèðóåòñÿ è íà îñíîâå êîòîðûõ ðàçâè-
âàåòñÿ âñÿ ïðàâîâàÿ ñèñòåìà. Êîíñòèòóöèÿ ÿâëÿåòñÿ òåì êðàåóãîëüíûì
êàìíåì, êîòîðûé ïðèçâàí óñòàíàâëèâàòü îñíîâû ïðàâîçàùèòíîé äåÿ-
òåëüíîñòè ãîñóäàðñòâà. Ïðè÷åì íåçàìåíèìàÿ öåííîñòü Êîíñòèòóöèè
òàêæå â òîì, ÷òî â íåé óñòàíàâëèâàþòñÿ îñíîâû äåéñòâåííûõ ìåõà-
íèçìîâ ñóäåáíîé çàùèòû óêàçàííûõ îñíîâîïîëàãàþùèõ öåííîñòåé.

Â ýòîì àñïåêòå íåîöåíèìà ðîëü Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè
Àðìåíèÿ â óêðåïëåíèè êîíñòèòóöèîííîãî ñòðîÿ ãîñóäàðñòâà è
êîíñòèòóöèîíàëèçìà â íàøåé ñòðàíå è ñ ýòîé òî÷êè çðåíèÿ  - â
âîïðîñå äåÿòåëüíîñòè íåçàâèñèìîé ñóäåáíîé âëàñòè. Ýòà ðîëü
Êîíñòèòóöèîííîãî Ñóäà îñîáî îòðàæàåòñÿ â åãî ïîñòàíîâëåíèÿõ,
îäíîé èç îñíîâíûõ ìèññèé êîòîðûõ ñòàëè ñòàáèëüíîñòü è ðàçâèòèå
êîíñòèòóöèîíàëèçìà â ñòðàíå, à òàêæå îáåñïå÷åíèå åãî äèíàìè÷åñêîãî
ðàçâèòèÿ. Îáåñïå÷åíèå âñåãî ýòîãî ñòàíîâèòñÿ âîçìîæíûì òàêæå
áëàãîäàðÿ òîìó, ÷òî ïîñòàíîâëåíèÿ Êîíñòèòóöèîííîãî Ñóäà ÿâëÿþòñÿ
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18 ðåçóëüòàòîì ïðàâîòâîð÷åñêîé äåÿòåëüíîñòè è öåííûì èñòî÷íèêîì
ïðàâà.

Â ýòîì ñìûñëå ñåãîäíÿ íåò íè îäíîé ñôåðû, â âîïðîñå ôîðìèðîâàíèÿ
èëè ñòàíîâëåíèÿ êîòîðîé ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà íå èìåëè
áû çíà÷åíèÿ. Îñîáî õîòåëîñü áû ïîä÷åðêíóòü âàæíóþ ðîëü
Êîíñòèòóöèîííîãî Ñóäà â âîïðîñå çàùèòû ïðàâ è çàêîííûõ èíòåðåñîâ
ëè÷íîñòè â ñèñòåìå ñóäîâ îáùåé þðèñäèêöèè ÐÀ è, âîîáùå, ñóäåáíîé
âëàñòè. Âåñüìà çíà÷èòåëüíà ðîëü Êîíñòèòóöèîííîãî Ñóäà òàêæå â
àñïåêòå äîñòóïíîñòè ïðàâîâûõ ïîçèöèé. Áóäó÷è ñîçâó÷íûìè îñíîâî-
ïîëàãàþùåìó ïðèíöèïó ïðàâîâîé îïðåäåëåííîñòè, îíè ïðèçâàíû
ñîäåéñòâîâàòü îáåñïå÷åíèþ òîãî ìåæäóíàðîäíî ïðèçíàííîãî ïîäõîäà,
êîòîðûé íàçûâàåòñÿ íå èëëþçîðíîé, à ðåàëüíîé çàùèòîé ïðàâ.

È íàêîíåö, çíà÷èòåëüíà ðîëü Êîíñòèòóöèîííîãî Ñóäà â àñïåêòå
âíåäðåíèÿ â íàøåé ñòðàíå ìåæäóíàðîäíûõ êðèòåðèåâ ïðàâ ÷åëîâåêà.
Â ðàìêàõ êîíñòèòóöèîííîãî ïðàâîñóäèÿ íå òîëüêî âûÿâëÿþòñÿ
ìåæäóíàðîäíûå îáÿçàòåëüñòâà Àðìåíèè, êîòîðûå ïðèñïîñàáëèâàþòñÿ
ê êîíêðåòíûì ñèòóàöèÿì, íî è â êàæäîì îòäåëüíîì ñëó÷àå èçó÷àåòñÿ
çàêîíîäàòåëüíûé îïûò è ïðàâîïðèìåíèòåëüíàÿ ïðàêòèêà ðàçâèòûõ
ñòðàí ìèðà. Â ñâÿçè ñ ýòèì âûðàæàþ áëàãîäàðíîñòü îðãàíèçàöèÿì
Ñîâåòà Åâðîïû è, â ïåðâóþ î÷åðåäü, Âåíåöèàíñêîé êîìèññèè, êîòîðàÿ
áóäó÷è ïðèâåðæåíöåì óêîðåíåíèÿ åâðîïåéñêèõ ïðàâîâûõ öåííîñòåé,
äàåò öåííûå îòçûâû î âàæíåéøèõ ïðàâîâûõ ðàçâèòèÿõ â íàøåé
ñòðàíå. Îíè â äàëüíåéøåì íàõîäÿò ìåñòî è àêòàõ è Êîíñòèòóöèîííîãî
Ñóäà, è äðóãèõ îðãàíîâ è îðãàíèçàöèé.

Ïîäûòîæèâàÿ, õî÷ó ïîçäðàâèòü âñåõ íàñ ñ íà÷àëîì ðàáîòû ýòîé
âàæíîé Ìåæäóíàðîäíîé êîíôåðåíöèè è îòìåòèòü, ÷òî òîëüêî íàøèìè
îáùèìè óñèëèÿìè  âîçìîæíà ðåàëèçàöèÿ ñëîæíîé çàäà÷è çàùèòû
ïðàâ ÷åëîâåêà è ïîëíîöåííîå ñòàíîâëåíèå ñèñòåìû ïðàâîñóäèÿ.
Äóìàþ, íàñòîÿùàÿ Êîíôåðåíöèÿ åäèíè÷íà â òîì àñïåêòå, ÷òî
ïîçâîëÿåò îáðàòèòüñÿ ê îñîáåííîñòÿì  Êîíñòèòóöèé  è îáåñïå÷åíèÿ
êîíñòèòóöèîííîãî ñòðîÿ â äðóãèõ ñòðàíàõ è ïîïûòàòüñÿ íàéòè îáùèå
ïîäõîäû ê ðåøåíèþ â îòäåëüíûõ ñëó÷àÿõ âîçìîæíûõ ïðîáëåì.

Áëàãîäàðþ çà âíèìàíèå. 
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ARPINE HOVHANNISYAN
Minister­of­Justice­of­the­Republic­of­Armenia­

Honourable Mr. Buquicchio,

Honourable Mr. Harutyunyan,

Ladies and Gentlemen,

I would like to greet this important conference dedicated to the role of
constitutional courts in strengthening the judicial power and thank for par-
ticipation in the work of the Conference. I consider it significant as it is
called upon to assist the improvement of the system of constitutional jus-
tice and more efficient guarantees for human rights. The format of the
Conference and the framework of the chosen participants are especially
important as by the power of their status, each of the participants is called
to assist guaranteeing human rights and tangible protection in the
Republic of Armenia and beyond the borders. Today we live in such a cor-
related world where in reality there are no borders for the protection of
human rights. 

Thus, the Republic of Armenia is developing its own legal system taking
as grounds the rule of human dignity, the fundamental principles of real
protection of his/her rights and freedoms. This implies such systemic
measures which are able to ensure their precise implementation both at
legislative and practical level. 

The Constitution, where the fundamental principles on which the entire
legal system is anchored and developed, is the primary guarantee for the
solution of the abovementioned fundamental problem. The Constitution is
the cornerstone which is called to define the grounds for the human right
activity of the state. Meanwhile, the Constitution is of irreplaceable value,
as it defines the fundamental grounds for effective mechanisms of judicial
protection of the mentioned fundamental values. 

In this sense, the Constitutional Court of the Republic of Armenia plays its
invaluable role in the strengthening the constitutional order of the state
and constitutionalism in our country also from the perspective of the activ-
ity of independent judicial power. The role of the Constitutional Court is
especially emphasized in its decisions, and sustainability and development
of the constitutionality as well as ensuring of the dynamic development
have become its main mission. This is possible for ensuring the result of
the lawmaking activity of the decisions of the Constitutional Court and
valuable source of law.

In this sense, nowadays there is not any domain for the formation or estab-
lishment of which the positions of the Constitutional Court are of no sig-
nificance. I would like to emphasize the significant role of the

Ì
Å
æ

Ä
Ó
Í

À
Ð
Î

Ä
Í

Û
É

 À
Ë

Ü
Ì

À
Í

À
Õ

. 
Ê

Î
Í

Ñ
Ò
È

Ò
Ó
Ö

È
Î

Í
Í

Î
Å
 Ï

Ð
À
Â
Î

Ñ
Ó
Ä
È

Å
 Â

 Í
Î

Â
Î

Ì
 Ò

Û
Ñ
ß
×

Å
Ë

Å
Ò
È

È



20 Constitutional Court in the issue of protection of human rights and legiti-
mate interests in the system of the RA general jurisdiction courts and, gen-
erally, in judicial system. The role of the Constitutional Court is evident
also in sense of accessibility of legal positions. In concordance with the
fundamental principle of legal certainty, they are called to assist ensuring
of the internationally recognized approach and it is called not illusionary
but real protection of rights.

Finally, the role of the Constitutional Court is significant in our country in
the sense of integration of international standards of human rights in our
country. In the framework of constitutional justice, not only the interna-
tional obligations of Armenia are raised and adapted for certain situations
but also in each case the legislative experience and law-enforcement prac-
tice of the developed countries is studied.  From this perspective, I would
like to thank the organizations of the Council of Europe and, first, the
Venice Commission which remains committed to the dissemination of the
values of European legal route and provides valuable assessments on the
most significant legal developments in our country. These assessments
later are referred to in the acts of the Constitutional Court and other
authorities and organizations.

I would like to finish my speech by greeting the participants for launching
this important international conference and I would like to emphasize that
implementation of the complicated task of protection of human rights and
precise establishment of the system of jurisdiction is possible only based
on our joint efforts. I think this event is unique as it will allow to raise the
peculiarities of ensuring the constitutions and constitutional order in other
countries and attempt to find general approaches in certain cases for pro-
viding solutions to  the possible problems.
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THE ROLE OF CONSTITUTIONAL COURTS 
IN STRENGTHENING THE INDEPENDENCE 

OF THE JUDICIAL POWER:
LATVIAN EXPERIENCE

AlDis lAViŅŠ
President­of­the­Constitutional­Court­of­the­Republic­of­Latvia

[1] The status and the jurisdiction of the Constitutional Court give it the
possibilities for strengthening the independence of the judicial power.
However, it is not solely the Constitutional Court and its rulings that influ-
ence independence.

[2] The judicial power itself to a large extent determines, how independ-
ent the judicial power is. The judicial power must organically fit into soci-
ety, and it needs to be accepted and respected by society. It is the judicial
power itself, which is the main enhancer of its authority and the promoter
of public trust – by its rulings, attitude, openness, respect and self-
restraint/ self-restriction, etc.1 The principle of judicial independence com-
prises not only the requirement to be independent, but also to appear inde-
pendent. To ensure an important element of a judicial state – public trust
in the judicial power – the judicial power itself has the obligation to
demonstrate, to the extent possible, judicial independence, impartiality
and integrity.

If all the courts and any of judges acted perfectly the judiciary would have
an immense public trust. In such a case, it would be a great risk for any-
one – also for politicians, to attack or influence in some way a strong and
independent judiciary. But it is not an easy task to establish such a trust-
ful judiciary. This should be a goal, and Constitutional Courts with its
jurisprudence can contribute to it.

The Constitutional Court of Latvia and its Jurisdiction 

[3] The Constitutional Court of Latvia, in its turn, as the enhancer of the
independence of the judicial power, acts within the limits of its jurisdic-
tion. The Constitutional Court Law does not envisage hearing disputes of
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1  Public trust in the judicial power is influenced by a totality of various circumstances – the effective-

ness of the work of the judicial system in general, reflection of legal processes and rulings in mass

media, quality of the management of judicial proceedings and rulings, as well as the public opinion

on the moral authority and integrity of judges.
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jurisdiction. Usually the issue of the independence of judges reaches the
Constitutional Court as an application with the regard to the incompatibil-
ity of a norm with a norm of higher legal force. In all cases of this type the
Constitutional Court has strengthened the independence of judges as a
fundamental value of a judicial state, but not as an end in itself. I shall con-
tinue by examining the ways, in which the Constitutional Court in Latvia
has strengthened the independence of the judicial power.

The Guarantees for the Independence of Judges

[4] A court can be truly independent only if the guarantees for the inde-
pendence of the judicial power that the Constitution comprises are being
implemented in practice.

In its judgement in the first case of judges salaries2 the Constitutional
Court listed the guarantees for the independence of judges, noting that
“the independence of judges is connected with a number of such guaran-
tees: guaranteed tenure of the judge (the procedure for appointing or
approving judges, the qualification necessary for the appointment, guaran-
tees of irremovability, conditions for promotion and transfer to another
position, conditions for suspending and terminating the mandate), the
immunity of the judge, financial security (social and material guarantees),
the institutional (administrative) independence of a judge and the actual
independence of the judiciary from the political influence of the executive
power or the legislator.”

At the same time the Court also developed the test for verifying the prin-
ciple of the independence of judges, noting that “all these guarantees [for
the independence of judges] are closely interlinked, and, if even one of
them is disproportionally restricted, then the principle of the independence
of judges is breached and thus the fulfillment of the basic court functions
and ensuring human rights and freedoms come under threat.” Whereas a
restriction upon the guarantees for the independence of judges must be
recognized as being proportional, if the legislator has abided by the limits
of its discretion, i.e., in adopting decisions that leave an impact upon the
independence of judges, has abided by the principles that follow from the
Constitution.3 Thus, the Court has indicated how it examines, whether the
independence of judges has been ensured in appropriate scope.

[5] The Constitutional Court of Latvia so far has examined only one of
these guarantees, namely, the financial security of judges.

24

2 Judgement of 18 January 2010 by the Constitutional Court in Case No. 2009-11-01.
3 The Constitutional Court, in examining, whether the legislator by its actions has infringed upon the

independence of judges, must examine all facts of the case in each particular situation. The legisla-

tor’s action, which in one case creates disproportional restriction, in another, in view of the particu-

lar facts, could be recognised as being proportional and in compliance with the constitutional require-

ments.A
l

D
is

 l
A

V
iŅ

Š.
 t

h
e
 C

o
n

s
t
it

u
t
io

n
a
l
 C

o
u

r
t
 o

f
 t

h
e
 r

e
p
u

b
l
iC

 o
f
 l

a
t
v
ia



Both in the cases pertaining to judges’ salaries, as well as in the case
regarding creating the budget of independent institutions, courts among
them, the Constitutional Court has also examined the relationships of the
judicial power with the executive power and the legislator.4

In view of the case law of the Constitutional Court until now, in the con-
tinuation of my presentation I shall examine the following:

(1) firstly, the relationship of the judicial power with the executive power
and the legislator; i.e., terms of cooperation and procedural require-
ments in those cases, where the legislator and the executive power,
within the limits of their competence, deal with issues pertaining to the
judicial power (“doctrine of cooperation” of the branches of state power
and “the obligation to hear” that follows from it), and

(2) secondly, the financial security of judges as one of the most significant
guarantees of independence.

“The Doctrine of Cooperation” of the Branches of State Power and “The
Obligation to Hear” that Follows from It.

[6] In the so-called “judges’ salaries cases”, the Constitutional Court devel-
oped “the doctrine of cooperation” of the branches of state power; and
“the obligation to hear” that follows from it is not only a procedural pre-
requisite for ensuring the independence of the judicial power, such coop-
eration also ensures the possibility to reach the most effective solution as
to the content, when amendments are introduced into regulation pertain-
ing to the judicial power. This doctrine operates also in the process of
preparing and adopting the budget, and the procedural requirements that
follow from it must be met.

The doctrine of cooperation, as the Constitutional Court has noted, means
that the legislator, prior to adopting a decision on the functioning of courts
– both with regard to budgetary issues and other issues related to the per-
formance of court functions5, must give the possibility to an independent
institution that represents the judicial power to express its opinion on
issues that influence the work of courts. In the context of separation of
power and judicial independence, hearing the opinion of the judicial power
means:

(1) the legislator has the right not to uphold the opinion of the judicial
power; however, it must be heard and treated with respect and true
understanding; and

25

4 In the budgeting [elaboration and adoption] process or legislative process.
5 The Constitutional Court noted in its judgements, which issues should be recognised as being essen-

tial for the functioning of the judicial power and for its independence, leaving the enumeration open;

however, noting expressis verbis issues regarding “financing, the number of judges, the necessary

staff, as well competence requirements, remuneration”. It also noted that the principle of separation

of power prohibits the executive power from taking decisions on these issues with regard to courts.
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26 (2) in case, if this opinion is not taken into account or is taken into account
only partially, the legislator has the duty to provide substantiation for
its action in the scope that would provide to the court, if it had to exam-
ine the compliance of the legislator’s actions with the Satversme, all
information needed to perform the proportionality test.

Such “procedural rules” currently operate both in the process of drafting
laws (pertaining to the judicial power and functioning of courts), as well as
in the procedure of preparing and adopting the budget. In this cooperation
the judicial power is represented by the Council for the Judiciary – a col-
legial institution, which participates in elaboration of the policy and strat-
egy for the judicial system, as well as improving the work organisation of
the system of courts. 

It must be admitted that sometimes this communication is rather effective,
but occasionally, unfortunately, this obligation to cooperate and to hear is
fulfilled only formally. However, to ensure balance between the branches
of power and to solve possible disputes, the legislator has envisaged the
possibility for the judicial power to defend its rights by exercising the right
granted to the Council for the Judiciary to submit an application to the
Constitutional Court. Since 2010, when the Council for the Judiciary was
established, it has had the right, in certain cases and in certain procedure,
to submit an application requesting initiation of a case before the
Constitutional Court. Whereas the Constitutional Court Law specifies
(restricts) this competence – the application may pertain only to issues
related to the jurisdiction of the Council for the Judiciary, namely, to the
extent it is necessary for ensuring the policy and strategy of the judicial
system, as well as organising the work of the system of courts. Hence, the
Council for the Judiciary may turn to the Constitutional Court also to
defend the principle of the independence of courts.

This form of strengthening the independence of judges, namely, an appli-
cation to the Constitutional Court by the Council of the Judiciary, thus far
has not been used. However, this possibility per se strengthens the posi-
tion of the judicial power and its independence.

The Financial Security of Judges

[7] One of the guarantees of judges’ independence is the financial securi-
ty of a judge. A number of aspects of judges’ financial security have been
identified in the constitutional doctrine, but in all democratic states the
financial security of judges has been unequivocally recognised as one of
the most essential elements in ensuring the independence of judges.
Judges need this guarantee as a safeguard against external influence. 

The financial security of a judge comprises establishing due remuneration
to judges, namely, payment for work, social guarantees, including pen-
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sions6, it serves as the safeguard for due administration of justice and pro-
vides the grounds for setting high requirements for the judge and allows
retaining trust in his competence, independence and fairness.

In this particular case the Constitutional Court examined due remunera-
tion for work as one of the elements in the financial security of judges.7

The Court differentiated between the individual level of financial security,
over which the State could not and should not assume responsibility,8 not-
ing that the State had the obligation to ensure the financial security of
judges on a level that the judge required for performing his duties of office.

Later the Constitutional Court revealed also the content of judges’ finan-
cial security, within it abiding by the requirement for, first of all, under-
standable, transparent, stable and sustainable system of remuneration, and
secondly, maintaining the real value of remuneration. The Constitutional
Court explained in its rulings what “real value of remuneration” and main-
taining it meant. Namely, it means that the judge feels certain that the
remuneration that was established at the moment, when he started per-
forming his duties of office, will not be decreased and in case, if the living
costs grow, the remuneration would be increased accordingly.9 Moreover,
as the Constitutional Court has noted, the legislator’s failure to act, i.e.,
abstaining from increasing judges’ remuneration for work in accordance
with the actual increase in living costs, is incompatible with the judges’
financial security and should be recognised as being decrease de facto.

Currently, the issue of judges’ financial security is again gaining relevance.
Let’s hope that in this case the Constitutional Court will take preventive
measures to strengthen judges’ independence – by the theoretical find-
ings included in its previous rulings and not in the framework of a new
“judges’ case”.
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6 Thus, the principle of the independence of judges included in the Constitution protects judges’ pen-

sion in the same way as other guarantees for judges’ financial security. In view of the procedure for

calculating pensions established in law, a judge, whose pension amount depends upon the decreased

remuneration for work, also in case of economic growth would be paid the pension calculated in this

way, namely, his social guarantees would be restricted.
7 The issue of decreasing judges’ salaries, as well as other aspects related to judges’ financial security

have been examined not only by those countries, where, due to historical reasons, there could be dis-

cussions about the scope and content of the independence of the judicial power (Czech Republic,

Russia, Lithuania, Poland, Slovenia), this issue has been relevant also in Australia, the United States

of America, Canada, Germany, and elsewhere. 
8 The individual level (scope) of financial security depends upon the life style of each particular per-

son (judge). The state may not and should not assume responsibility for a judge’s excessive expen-

diture or disproportional financial plans. However, a situation, where the state decrease a judge’s

remuneration to the extent that the judge may no longer assume financial commitments commensu-

rate with his remuneration, becomes insolvent and, thus, his independence comes under threat, is

inadmissible.
9 If the law does not provide for a procedure by which the remuneration for work is automatically

adjusted to living costs, then the law must establish another mechanism for ensuring this conformity.

In this regard, the Constitutional Court has referred to the Supreme Court of Canada, which has also

pointed to the prohibition to decrease the real value and the necessity to provide for in law concrete

procedure for ensuring it.



ÐÅ ÇÞ ÌÅ

Ñóä ìî æåò áûòü äåéñòâè òåëü íî íå çà âè ñèì, òîëü êî åñ ëè çàê ðåï ëåí íûå
â Êîíñ òè òó öèè ãà ðàí òèè íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè ðå à ëè çó þò ñÿ
íà ïðàê òè êå.

Â äîê ëà äå ðàñ ñìàò ðè âà þò ñÿ äâà àñ ïåê òà íå çà âè ñè ìîñ òè ñó äåá íîé
âëàñ òè: âî-ïåð âûõ, íå çà âè ñè ìîñòü ñó äåá íîé âëàñ òè â îò íî øå íè ÿõ ñ
èñ ïîë íè òåëü íîé è çà êî íî äà òåëü íîé âåò âÿ ìè âëàñ òè; âî-âòî ðûõ, ôè -
íàí ñî âàÿ îáåñ ïå ÷åí íîñòü ñó äåé êàê îä íà èç âàæ íåé øèõ ãà ðàí òèé íå -
çà âè ñè ìîñ òè.

Âî âçà è ìî îò íî øå íè ÿõ ñ èñ ïîë íè òåëü íîé è çà êî íî äà òåëü íîé âåò âÿ ìè
âëàñ òè Êîíñ òè òó öè îí íûé Ñóä Ëàò âèéñ êîé Ðåñ ïóá ëè êè ðàç ðà áî òàë äâå
äîêò ðè íû: "äîêò ðè íó ñîò ðóä íè ÷å ñò âà" âåò âåé ãî ñó äà ð ñòâåí íîé âëàñ òè
è "îáÿ çà òåëü ñòâî óñ ëû øàòü".

Äîêò ðè íà ñîò ðóä íè ÷å ñò âà, êàê îò ìå òèë Êîíñ òè òó öè îí íûé Ñóä, îç íà ÷à -
åò, ÷òî çà êî íî äà òåëü äî ïðè íÿ òèÿ ðå øå íèÿ, ñâÿ çàí íî ãî ñ ôóíê öè î íè -
ðî âà íè åì ñó äîâ, äîë æåí äàòü âîç ìîæ íîñòü íå çà âè ñè ìî ìó èíñ òè òó òó -
Ñó äåéñ êî ìó ñî âå òó, ïðåäñ òàâ ëÿ þ ùå ìó ñó äåá íóþ âëàñòü, âû ðà çèòü ñâîå
ìíå íèå ïî ýòèì âîï ðî ñàì. ×òî áû îáåñ ïå ÷èòü áà ëàíñ ìåæ äó âåò âÿ ìè
âëàñ òè è ðàç ðå øèòü âîç ìîæ íûå ñïî ðû, çà êî íî äà òåëü ïðå äóñ ìîò ðåë
âîç ìîæ íîñòü ñó äåá íîé âëàñ òè çà ùè òèòü ñâîè ïðà âà, ïðå äîñ òàâ ëÿÿ Ñó -
äåéñ êî ìó ñî âå òó ïðà âî îá ðà ùàòü ñÿ â Êîíñ òè òó öè îí íûé Ñóä. Îä íà êî
ýòà ôîð ìà óê ðåï ëå íèÿ íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè äî ñèõ ïîð íå
áû ëà èñ ïîëü çî âà íà.
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ÊÎÍÑ­ÒÈ­ÒÓ­ÖÈ­ÎÍ­ÍÎÅ­ÏÐÀ­ÂÎ­ÑÓ­ÄÈÅ­
È­ÍÅ­ÇÀ­ÂÈ­ÑÈ­ÌÎÑÒÜ­ÑÓ­ÄÅÁ­ÍÎÉ­ÂËÀÑ­ÒÈ

ÑÅÐ­ÃÅÉ­ÌÀÂ­ÐÈÍ

Çà­ìåñ­òè­òåëü­Ïðåä­ñå­äà­òå­ëÿ­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­
Ðîñ­ñèéñ­êîé­Ôå­äå­ðà­öèè­

Ñó äåá íàÿ âëàñòü, íå çà âè ñè ìàÿ è áåñï ðè ñò ðà ñò íàÿ ïî ñâî åé ïðè ðî äå,
èã ðà åò êëþ ÷å âóþ ðîëü â ãî ñó äà ð ñòâåí íîé çà ùè òå ïðàâ è ñâî áîä ÷å ëî -
âå êà è ãðàæ äà íè íà, è èìåí íî ñóä îêîí ÷à òåëü íî ðàç ðå øà åò ñïîð î ïðà -
âå, ÷åì ïðå äîï ðå äå ëÿ åò ñÿ çíà ÷å íèå ñó äåá íûõ ðå øå íèé êàê ïðà âî âûõ
àê òîâ,  èìå þ ùèõ îá ùå î áÿ çà òåëü íûé õà ðàê òåð.

Â ñâîþ î÷å ðåäü, êîí öåï öèÿ ñó äåá íî ãî êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ èñ -
õî äèò èç íå îá õî äè ìîñ òè  îò äå ëå íèÿ ó÷ ðå äè òåëü íîé âëàñ òè îò ó÷ ðåæ äà -
å ìûõ  âëàñò íûõ èíñ òè òó òîâ. Ó÷ ðå äè òåëü íàÿ âëàñòü, íå ïîñ ðå ä ñòâåí íûì
îá ðà çîì âû ðà æàÿ íà ðîä íûé ñó âå ðå íè òåò, âû ðà áà òû âà åò è ïðî âî çã ëà -
øà åò ó÷ ðå äè òåëü íûé àêò (Êîíñ òè òó öèþ), íî íå ïîñ ðå ä ñòâåí íî íå ó÷àñò -
âó åò, çà èñê ëþ ÷å íè åì ðå ôå ðåí äó ìîâ, íè â çà êî íî äà òåëü ñòâå, íè â óï -
ðàâ ëå íèè, íè â îòï ðàâ ëå íèè ïðà âî ñó äèÿ. Îð ãà íû ãî ñó äà ð ñòâåí íîé
âëàñ òè, äà æå âçÿ òûå âî âñåé èõ ñî âî êóï íîñ òè, íå ìî ãóò çà ìåñ òèòü ñó -
âå ðå íà, ðå à ëè çî âû âàòü êà êèå áû òî íè áû ëî ó÷ ðå äè òåëü íûå ôóíê öèè
è, â ÷àñò íîñ òè, èç ìå íÿòü ó÷ ðå äè òåëü íûé àêò, çàê ðåï ëÿ þ ùèé â òîì ÷èñ -
ëå ïðèí öèï íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè. Ãà ðàí òîì ñîá ëþ äå íèÿ
ýòî ãî íå çûá ëå ìî ãî ïðà âè ëà âûñ òó ïà åò êîíñ òè òó öè îí íîå ïðà âî ñó äèå. 

Âñå ìåð íîå îòñ òà è âà íèå íà ÷à ëà íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè, ðàñê -
ðû òèå åãî êîíñ òè òó öè îí íî ãî ñìûñ ëà áû ëî è îñ òà åò ñÿ âàæ íåé øèì íàï -
ðàâ ëå íè åì äå ÿ òåëü íîñ òè Êîíñ òè òó öè îí íî ãî Ñó äà Ðîñ ñèéñ êîé Ôå äå ðà -
öèè. Îáåñ ïå ÷å íèå íå çà âè ñè ìîñ òè ñó äîâ îá ùåé è àð áèò ðàæ íîé þðèñ -
äèê öèé ïðåä ïî ëà ãà åò êàê íå çà âè ñè ìîñòü âñåé ñèñ òå ìû äàí íûõ ñó äîâ
(âíåø íÿÿ íå çà âè ñè ìîñòü), òàê è âõî äÿ ùèõ â íåå îò äåëü íûõ ñó äîâ è ñó -
äåé (âíóò ðåí íÿÿ íå çà âè ñè ìîñòü). 

Ìîæ íî âû äå ëèòü íåñ êîëü êî ìå õà íèç ìîâ âçà è ìî äåé ñòâèÿ Êîíñ òè òó öè -
îí íî ãî Ñó äà ÐÔ ñ ñó äà ìè îá ùåé þðèñ äèê öèè è àð áèò ðàæ íîé þðèñ -
äèê öèè, â ðàì êàõ êî òî ðûõ â òîì ÷èñ ëå ðå øà åò ñÿ çà äà ÷à óê ðåï ëå íèÿ íå -
çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè. 

Âî-ïåð âûõ, ýòî èíñ òè òóò çàï ðî ñà ñó äà î ïðî âåð êå êîíñ òè òó öè îí íîñ òè
çà êî íà, ïîä ëå æà ùå ãî ïðè ìå íå íèþ â êîíê ðåò íîì äå ëå. 

Âû ÿâ ëå íèå íå êî íñ òè òó öè îí íûõ çà êî íî ïî ëî æå íèé è èõ èñê ëþ ÷å íèå èç
÷èñ ëà äåéñòâó þ ùèõ ïðà âî âûõ íîðì ÿâ ëÿ åò ñÿ ñî âî êóï íûì ðå çóëü òà òîì
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âçà è ìî äåé ñòâèÿ ñó äîâ ðàç ëè÷ íûõ þðèñ äèê öèé ñ ó÷å òîì ðàçã ðà íè ÷å íèÿ
èõ êîì ïå òåí öèè, ïðåä ïî ëà ãà þ ùå ãî, ñ îä íîé ñòî ðî íû, ðå à ëè çà öèþ ñó -
äîì îá ùåé (àð áèò ðàæ íîé) þðèñ äèê öèè ïðà âî ìî ÷èÿ ïîñ òà âèòü âîï ðîñ
î êîíñ òè òó öè îí íîñ òè ñî îò âå ò ñòâó þ ùèõ íîðì ïå ðåä Êîíñ òè òó öè îí íûì
Ñó äîì ÐÔ, à ñ äðó ãîé - îáÿ çàí íîñòü äàí íî ãî Ñó äà îêîí ÷à òåëü íî ðàç ðå -
øèòü ýòîò âîï ðîñ.

Ïî ìè ìî âíåø íåé íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè èíñ òè òóò çàï ðî ñà
ñó äà î ïðî âåð êå êîíñ òè òó öè îí íîñ òè çà êî íà, ïîä ëå æà ùå ãî ïðè ìå íå -
íèþ â êîíê ðåò íîì äå ëå, ïîç âî ëÿ åò îáåñ ïå ÷èòü è âíóò ðåí íþþ íå çà âè -
ñè ìîñòü êîíê ðåò íûõ ñó äîâ è ñó äåé. Òà êîé çàï ðîñ íå ðåä êî èñ ïîëü çó åò -
ñÿ ñó äà ìè â ñëó ÷àå ðàñ õîæ äå íèÿ èõ ïî çè öèè ñ ñó äà ìè äðó ãèõ èíñ òàí -
öèé (êàê âû øåñ òî ÿ ùèõ, òàê è íè æåñ òî ÿ ùèõ). Îí ïîç âî ëÿ åò ñóäüå îòñ -
òî ÿòü ñâîþ ïðà âî âóþ ïî çè öèþ ïî êîíê ðåò íî ìó äå ëó, ïðè òîì, ÷òî çàï -
ðîñ íå ìî æåò ðàñ ñìàò ðè âàòü ñÿ êàê æà ëî áà ñóäüè íà ñó äåá íûé àêò, ñ
êî òî ðûì îí íå ñîã ëà ñåí èëè êî òî ðûì îò ìå íå íî ïðè íÿ òîå äàí íûì ñóäü -
åé ðå øå íèå.

Â ïîñ ëåä íèå ãî äû â ðàì êàõ íàä íà öè î íàëü íîé ïðà âî âîé ñèñ òå ìû êîíñ -
òè òó öè îí íûå ñó äû îêà çû âà þò ñÿ âû íóæ äåí íû ìè çà ùè ùàòü ïðèí öèï
íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè  è îò íàä íà öè î íàëü íûõ ñó äåá íûõ îð -
ãà íîâ, ê êî òî ðûì íà ÷è íà åò ïå ðå õî äèòü ÷àñòü ïîë íî ìî ÷èé, íå êîã äà áåç -
ðàç äåëü íî ïðè íàä ëå æàâ øàÿ êîíñ òè òó öè îí íî ìó ïðà âî ñó äèþ. Ýòî âçà è -
ìî äåé ñòâèå ìî æåò ïðè íè ìàòü ðàç ëè÷ íûå ôîð ìû (îòê ðû òûé êîíô ëèêò,
ñêðû òîå ïðî òè âî äåé ñòâèå, êîí êó ðåí öèÿ, ñîò ðóä íè ÷å ñò âî, ñó áîð äè íà -
öèÿ). Â íàñ òî ÿ ùåå âðå ìÿ ïðå îá ëà äà þ ùåé êîí öåï öè åé ïî äîá íî ãî ìåæ -
ñó äåá íî ãî âçà è ìî äåé ñòâèÿ ñëó æèò ìî äåëü "ñó äåá íî ãî äè à ëî ãà" êàê ñîò -
ðóä íè ÷å ñò âà íå çà âè ñè ìûõ äðóã îò äðó ãà ðàç íî ó ðîâ íå âûõ ñó äîâ. Îä íà -
êî â õî äå ýòî ãî âçà è ìî äåé ñòâèÿ âñå îùó òè ìåå ñòà íî âÿò ñÿ ïî ïûò êè ïå -
ðå íî ñà íàä íà öè î íàëü íû ìè ñó äà ìè ñâî èõ ïîä õî äîâ è ïðàê òèê íà íà öè -
î íàëü íûé óðî âåíü, â òîì ÷èñ ëå ïîñ ðå ä ñòâîì êðè òè êè ðå øå íèé, ïðè íè -
ìà å ìûõ êîíñ òè òó öè îí íû ìè ñó äà ìè. Ðàç ðå øå íèå ýòî ãî êîíô ëèê òà òðå -
áó åò èç áå ãàòü íå òîëü êî ñè òó à öèé, ïðè êî òî ðûõ êîíñ òè òó öè îí íûå ñó -
äû ïðè íè ìà þò ðå øå íèÿ, íå ñî îá ðà çó ÿñü ñ êîí âåí öè îí íû ìè îáÿ çà òåëü -
ñòâà ìè, íî è ñè òó à öèé, ïðè êî òî ðûõ íàä íà öè î íàëü íûå ñó äû ñ ïðå äó -
áåæ äå íè åì îò íî ñÿò ñÿ ê ïîä õî äàì êîíñ òè òó öè îí íûõ ñó äîâ, íà öå ëåí -
íûì â êî íå÷ íîì ñ÷å òå íà áî ëåå òùà òåëü íûé ó÷åò íà öè î íàëü íîé ñïå öè -
ôè êè ïðè èìï ëå ìåí òà öèè êîí âåí öè îí íûõ îáÿ çà òåëüñòâ. Â óñ ëî âè ÿõ,
êîã äà èìåí íî êîíñ òè òó öè îí íûì ñó äàì ïðè íàä ëå æèò ïîñ ëåä íåå ñëî âî
ïðè ðàç ðå øå íèè êîë ëè çèé ìåæ äó íà öè î íàëü íûì ïðà âîì è íàä íà öè î -
íàëü íû ìè ïðà âî âû ìè ñòàí äàð òà ìè, ñëå äó åò èñ õî äèòü èç ïðå çó ìï öèè
äîá ðî ñî âå ñò íîñ òè êàê êîíñ òè òó öè îí íî ãî, òàê  è êîí âåí öè îí íî ãî ïðà -
âî ñó äèÿ. 

Îò ìå ÷åí íûå îáñ òî ÿ òåëü ñòâà  ïðå äîï ðå äå ëè ëè çà êî íî äà òåëü íîå ïðå -
äîñ òàâ ëå íèå ðîñ ñèéñ êèì ñó äàì ïðà âà îá ðà ùàòü ñÿ ñ çàï ðî ñîì î ïðî -
âåð êå êîíñ òè òó öè îí íîñ òè çà êî íà ïðè ïå ðåñ ìîò ðå â ñëó ÷à ÿõ, óñ òà íîâ -
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ëåí íûõ ïðî öåñ ñó àëü íûì çà êî íî äà òåëü ñòâîì, äå ëà â ñâÿ çè ñ ïðè íÿ òè -
åì ìåæ ãî ñó äà ð ñòâåí íûì îð ãà íîì ïî çà ùè òå ïðàâ è ñâî áîä ÷å ëî âå êà
ðå øå íèÿ, â êî òî ðîì êîíñ òà òè ðó åò ñÿ íà ðó øå íèå â Ðîñ ñèéñ êîé Ôå äå -
ðà öèè ïðàâ è ñâî áîä ÷å ëî âå êà ïðè ïðè ìå íå íèè çà êî íà ëè áî îò äåëü -
íûõ åãî ïî ëî æå íèé. Ñóä âïðà âå íàï ðà âèòü òà êîé çàï ðîñ, åñ ëè ïðè äåò
ê âû âî äó, ÷òî âîï ðîñ î âîç ìîæ íîñ òè ïðè ìå íå íèÿ ñî îò âå ò ñòâó þ ùå ãî
çà êî íà ìî æåò áûòü ðå øåí òîëü êî ïîñ ëå ïîäò âå ðæ äå íèÿ åãî ñî îò âå ò -
ñòâèÿ Êîíñ òè òó öèè. Èíû ìè ñëî âà ìè, ýòî îç íà ÷à åò, ÷òî ïî âî äîì äëÿ
çàï ðî ñà ÿâ ëÿ åò ñÿ ñîì íå íèå ñó äà â òîì, ÷òî ðå øå íèå ìåæ ãî ñó äà ð ñòâåí -
íî ãî îð ãà íà ñîã ëà ñó åò ñÿ ñ íà öè î íàëü íîé Êîíñ òè òó öè åé. Òà êèì îá ðà -
çîì, ýòîò íå äàâ íî ââå äåí íûé ìå õà íèçì ïîç âî ëÿ åò íå òîëü êî îáåñ ïå -
÷èòü â ðàì êàõ ðîñ ñèéñ êîé ïðà âî âîé ñèñ òå ìû âåð õî âå í ñòâî Êîíñ òè òó -
öèè ÐÔ, íî è íå çà âè ñè ìîñòü ðîñ ñèéñ êî ãî ïðà âî ñó äèÿ îò ìåæ ãî ñó äà ð -
ñòâåí íûõ îð ãà íîâ. 

Êðî ìå òî ãî, Âåð õîâ íûé Ñóä Ðîñ ñèéñ êîé Ôå äå ðà öèè îá ëà äà åò ïðà âîì
îá ðà ùå íèÿ â Êîíñ òè òó öè îí íûé Ñóä ÐÔ ñ çàï ðî ñîì î ïðî âåð êå êîíñ -
òè òó öè îí íîñ òè çà êî íîâ è èíûõ íîð ìà òèâ íûõ ïðà âî âûõ àê òîâ â ïî ðÿä -
êå àáñòðà êò íî ãî íîð ìî êî íò ðî ëÿ. Îò ìå ÷ó, ÷òî äàí íîå ïðà âî ìî ÷èå íà
ïðàê òè êå èñ ïîëü çó åò ñÿ äëÿ çà ùè òû ïðàâ ñó äåé îò ñíè æå íèÿ ãà ðàí òèé
èõ íå çà âè ñè ìîñ òè çà êî íî äà òå ëåì. Òàê, íàï ðè ìåð, ïî ñî îò âå ò ñòâó þ ùå -
ìó çàï ðî ñó áû ëî ïðè íÿ òî Ïîñ òà íîâ ëå íèå Êîíñ òè òó öè îí íî ãî Ñó äà îò
31 ÿí âà ðÿ 2008 ãî äà ¹ 2-Ï, íàï ðàâ ëåí íîå íà îáåñ ïå ÷å íèå ñó äåé æè ëû -
ìè ïî ìå ùå íè ÿ ìè - ñî îò âå ò ñòâó þ ùàÿ ãà ðàí òèÿ çàê ðåï ëå íà Çà êî íîì
Ðîñ ñèéñ êîé Ôå äå ðà öèè "Î ñòà òó ñå ñó äåé Ðîñ ñèéñ êîé Ôå äå ðà öèè". 

Â êîí òå êñ òå ñî îò âå ò ñòâèÿ êîíñ òè òó öè îí íûì ïðèí öè ïàì íå çà âè ñè ìîñ -
òè ñó äà â ïðàê òè êå ðîñ ñèéñ êî ãî êîíñ òè òó öè îí íî ãî ñó äîï ðî èç âî ä ñòâà
ðàñ ñìàò ðè âà ëèñü òàê æå âîï ðî ñû ïðå þ äè öè àëü íîé ñè ëû ñó äåá íûõ àê -
òîâ. Ñîã ëàñ íî ñôîð ìó ëè ðî âàí íîé Êîíñ òè òó öè îí íûì Ñó äîì ÐÔ ïðà âî -
âîé ïî çè öèè ââå äå íèå èíñ òè òó òà ïðå þ äè öèè òðå áó åò ñîá ëþ äå íèÿ áà -
ëàí ñà ìåæ äó òà êè ìè êîíñ òè òó öè îí íî çà ùè ùà å ìû ìè öåí íîñ òÿ ìè, êàê
îá ùå î áÿ çà òåëü íîñòü è íåï ðî òè âî ðå ÷è âîñòü ñó äåá íûõ ðå øå íèé, ñ îä -
íîé ñòî ðî íû, è íå çà âè ñè ìîñòü ñó äà è ñîñ òÿ çà òåëü íîñòü ñó äîï ðî èç âî ä -
ñòâà - ñ äðó ãîé. Òà êîé áà ëàíñ îáåñ ïå ÷è âà åò ñÿ ïîñ ðå ä ñòâîì óñ òà íîâ ëå -
íèÿ ïðå äå ëîâ äåéñòâèÿ ïðå þ äè öè àëü íîñ òè, à òàê æå ïî ðÿä êà åå îï ðî -
âåð æå íèÿ. Â öå ëÿõ îáåñ ïå ÷å íèÿ  íå çà âè ñè ìîñ òè ñó äà íå äî ïóñ òè ìî
ïðè íÿ òèå êàê ñà ìèì ñó äîì, òàê è âû øåñ òî ÿ ùè ìè ñó äåá íû ìè èíñ òàí -
öè ÿ ìè ðå øå íèé, ïðå äîï ðå äå ëÿ þ ùèõ â òîé èëè èíîé ìå ðå âû âî äû, êî -
òî ðûå äîëæ íû áûòü ñäå ëà íû ñó äîì ïî ðå çóëü òà òàì ðàñ ñìîò ðå íèÿ íà -
õî äÿ ùå ãî ñÿ â åãî ïðî èç âî ä ñòâå óãî ëîâ íî ãî äå ëà. Âûñ êà çàí íàÿ ñóäü åé â
ïðî öåñ ñó àëü íîì ðå øå íèè äî çà âåð øå íèÿ ðàñ ñìîò ðå íèÿ óãî ëîâ íî ãî äå -
ëà ïî çè öèÿ îò íî ñè òåëü íî íà ëè ÷èÿ èëè îò ñó ò ñòâèÿ ñî áû òèÿ ïðåñ òóï ëå -
íèÿ, îáîñ íî âàí íîñ òè âû âî äà î âè íîâ íîñ òè â åãî ñî âåð øå íèè îá âè íÿ å -
ìî ãî, äîñ òà òî÷ íîñ òè ñîá ðàí íûõ äî êà çà òåëüñòâ îï ðå äå ëåí íûì îá ðà çîì
îã ðà íè ÷è âà ëà áû åãî ñâî áî äó è íå çà âè ñè ìîñòü ïðè äàëü íåé øåì ïðî èç -
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âî ä ñòâå ïî äå ëó è ïîñ òà íîâ ëå íèè ïðè ãî âî ðà èëè èíî ãî èòî ãî âî ãî ðå -
øå íèÿ.

Ïîñ êîëü êó çà ëî ãîì íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè âûñ òó ïà åò ñòðî ãîå
ñîá ëþ äå íèå ïðèí öè ïà ðàç äå ëå íèÿ âëàñ òåé, ïîñ òîëü êó Êîíñ òè òó öè îí -
íûì Ñó äîì ÐÔ áû ëè îï ðå äå ëå íû êðè òå ðèè äî ïóñ òè ìîñ òè óñ ìîò ðå íèÿ
çà êî íî äà òå ëÿ ïðè óñ òà íîâ ëå íèè ïðà âî âî ãî ðå ãó ëè ðî âà íèÿ ðàñ ñìàò ðè -
âà å ìîé ñôå ðû îá ùå ñò âåí íûõ îò íî øå íèé. Øè ðî òà äèñê ðå öèè ïðè çàê -
ðåï ëå íèè ñèñ òå ìû è ïîë íî ìî ÷èé ñó äåá íûõ èíñ òàí öèé, ïîñ ëå äî âà òåëü -
íîñ òè è ïðî öå äó ðû îá æà ëî âà íèÿ è îñ íî âà íèé äëÿ îò ìå íû ñó äåá íûõ
àê òîâ ïî èòî ãàì èõ ïðî âåð êè êîì ïå òå íò íîé ñó äåá íîé èíñ òàí öè åé îã -
ðà íè ÷è âà åò ñÿ êîíñ òè òó öè îí íû ìè öå ëÿ ìè è öåí íîñ òÿ ìè, à òàê æå îá -
ùåï ðèç íàí íû ìè ïðèí öè ïà ìè è íîð ìà ìè ìåæ äó íà ðîä íî ãî ïðà âà è
ìåæ äó íà ðîä íû ìè îáÿ çà òåëü ñòâà ìè Ðîñ ñèéñ êîé Ôå äå ðà öèè. Ïî ìè ìî
ýòî ãî çà êî íî äà òåëü äîë æåí ó÷è òû âàòü çíà ÷è ìîñòü êîíê ðåò íîé êà òå ãî -
ðèè äåë, à òàê æå ðîëü è ìåñ òî ñî îò âå ò ñòâó þ ùå ãî ñó äà â íà öè î íàëü íîé
ñó äåá íîé ñèñ òå ìå.

Â ðóñ ëå äàí íî ãî ïîä õî äà áûë ñôîð ìó ëè ðî âàí ðÿä ïðà âî âûõ ïî çè öèé,
çàò ðà ãè âà þ ùèõ âîï ðî ñû êîì ïå òåí öèè îð ãà íîâ ãî ñó äà ð ñòâåí íîé âëàñ -
òè â ñôå ðå ðåã ëà ìåí òà öèè ñòà òó ñà ñó äåé. Êàê ïî êà çû âà åò àíà ëèç ðå -
øå íèé, ïðè íÿ òûõ Êîíñ òè òó öè îí íûì Ñó äîì ïî ðå çóëü òà òàì ðàñ ñìîò ðå -
íèÿ ïîñ òó ïà þ ùèõ îá ðà ùå íèé, íà ðó øå íèå íå çà âè ñè ìîñ òè ñó äåé èìå åò
ìåñ òî è â ïðî öåñ ñå íà äå ëå íèÿ ñó äåé ïîë íî ìî ÷è ÿ ìè, è ïðè äîñ ðî÷ íîì
ïðåê ðà ùå íèè èõ ïîë íî ìî ÷èé, à òàê æå ïðè ïðèâ ëå ÷å íèè ñó äåé ê äèñ -
öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè. 

Îñî áîå âíè ìà íèå â ñâÿ çè ñ ýòèì Êîíñ òè òó öè îí íûé Ñóä ÐÔ óäå ëèë
èíñ òè òó òó íåï ðè êîñ íî âåí íîñ òè ñó äåé êàê âàæ íåé øåé ãà ðàí òèè íå çà -
âè ñè ìîñ òè ñó äåá íîé âëàñ òè, êî òî ðóþ îí ðàñ ñìàò ðè âà åò â êà ÷å ñò âå
âû õî äÿ ùå ãî ïî ñâî å ìó îáú å ìó çà ïðå äå ëû ëè÷ íîé íåï ðè êîñ íî âåí -
íîñ òè îáîñ íî âàí íî ãî èñê ëþ ÷å íèÿ èç ïðèí öè ïà ðà âå í ñòâà âñåõ ïå ðåä
çà êî íîì è ñó äîì. Ýòî îáóñ ëîâ ëå íî òåì îáñ òî ÿ òåëü ñòâîì, ÷òî îá ùå ñò -
âî è ãî ñó äà ð ñòâî, ïðåäú ÿâ ëÿÿ ñóäüå è åãî ïðî ôåñ ñè î íàëü íîé äå ÿ òåëü -
íîñ òè ïî âû øåí íûå òðå áî âà íèÿ, îáÿ çà íû â òî æå âðå ìÿ îáåñ ïå ÷èòü
åìó äî ïîë íè òåëü íûå ãà ðàí òèè íàä ëå æà ùå ãî îñó ùå ñ òâëå íèÿ ïðà âî ñó -
äèÿ.

Ðàñ ñìàò ðè âàÿ îá ùèå âîï ðî ñû ðå ãó ëè ðî âà íèÿ ñòà òó ñà ñó äåé â êîí òå êñ -
òå îáåñ ïå ÷å íèÿ èõ íå çà âè ñè ìîñ òè, Êîíñ òè òó öè îí íûé Ñóä ÐÔ çàò ðà ãè -
âàë â ñâî èõ ðå øå íè ÿõ â òîì ÷èñ ëå âîï ðî ñû ìà òå ðè àëü íî ãî îáåñ ïå ÷å -
íèÿ ñó äåé è ÷ëå íîâ èõ ñå ìåé. Â íèõ óêà çû âà ëîñü, ÷òî ñóäüè êàê íî ñè -
òå ëè ñó äåá íîé âëàñ òè ðå à ëè çó þò ïóá ëè÷ íî-ïðà âî âûå öå ëè ïðà âî ñó äèÿ,
÷åì ïðå äîï ðå äå ëÿ åò ñÿ íå îá õî äè ìîñòü èõ íàä ëå æà ùå ãî ìà òå ðè àëü íî ãî
ñî äåð æà íèÿ â êà ÷å ñò âå íå îòú åì ëå ìî ãî ýëå ìåí òà êîíñ òè òó öè îí íî ãî
ñòà òó ñà ñóäüè. Â ýòîì ñìûñ ëå ïðå äîñ òàâ ëå íèå ñóäüå çà ñ÷åò ãî ñó äà ð -
ñòâà äîñ òîé íî ãî ìà òå ðè àëü íî ãî è ñî öè àëü íî ãî îáåñ ïå ÷å íèÿ íå òîëü êî
ãà ðàí òè ðó åò êîíñ òè òó öè îí íûé ñòà òóñ ñóäüè, íî è ñî äåé ñòâó åò ñîá ëþ -
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äå íèþ ñóäü åé óñ òà íîâ ëåí íûõ òðå áî âà íèé è çàï ðå òîâ, ïðèç âàí íûõ
îáåñ ïå ÷èòü åãî íå çà âè ñè ìîñòü.

Ñîã ëàñ íî ïî çè öèè Êîíñ òè òó öè îí íî ãî Ñó äà ÐÔ ëè öî, èçá ðàâ øåå ïðî -
ôåñ ñè î íàëü íóþ äå ÿ òåëü íîñòü â êà ÷å ñò âå ñóäüè, äîá ðî âîëü íî ïðè íè ìà -
åò óñ ëî âèÿ, îã ðà íè ÷å íèÿ è ïðå è ìó ùå ñò âà, ñ êî òî ðû ìè ñâÿ çàí ïðè îá ðå -
òà å ìûé èì ïóá ëè÷ íî-ïðà âî âîé ñòà òóñ, è âû ïîë íÿ åò ñî îò âå ò ñòâó þ ùèå
òðå áî âà íèÿ ñîã ëàñ íî óñ òà íîâ ëåí íîé çà êî íîì ïðî öå äó ðå. Èç ýòî ãî âû -
òå êà åò, ÷òî çàï ðå òû è îã ðà íè ÷å íèÿ, îáóñ ëîâ ëåí íûå ñïå öè ôè ÷åñ êèì
ñòà òó ñîì, êî òî ðûé ïðè îá ðå òà åò ëè öî, íå ìî ãóò ðàñ ñìàò ðè âàòü ñÿ êàê
íåï ðà âî ìåð íîå îã ðà íè ÷å íèå åãî êîíñ òè òó öè îí íûõ ïðàâ. Óñ òà íîâ ëå íèå
êîíê ðåò íî ãî îáú å ìà çàï ðå òîâ è îã ðà íè ÷å íèé, ñâÿ çàí íûõ ñî ñòà òó ñîì
ñóäüè, âêëþ ÷àÿ îï ðå äå ëå íèå âè äîâ äå ÿ òåëü íîñ òè, êî òî ðû ìè âïðà âå çà -
íè ìàòü ñÿ ñóäüÿ, ÿâ ëÿ åò ñÿ ïðå ðî ãà òè âîé ôå äå ðàëü íî ãî çà êî íî äà òå ëÿ,
êî òî ðûé ìî æåò èç ìå íÿòü åãî, â òîì ÷èñ ëå â çà âè ñè ìîñ òè îò îá ùå ñò -
âåí íîé çíà ÷è ìîñ òè òîé èëè èíîé ñôå ðû äå ÿ òåëü íîñ òè è îáåñ ïå ÷åí íîñ -
òè åå êâà ëè ôè öè ðî âàí íû ìè êàä ðà ìè ïðè óñ ëî âèè ñîá ëþ äå íèÿ ïðè
ýòîì êîíñ òè òó öè îí íûõ ïðèí öè ïîâ ñïðà âåä ëè âîñ òè, ñî ðàç ìåð íîñ òè,
ñòà áèëü íîñ òè, íå äî ïóñ òè ìîñ òè îã ðà íè ÷å íèÿ çà êî íî äà òåëü íûõ ãà ðàí òèé
ñòà òó ñà ñóäüè èëè ñíè æå íèÿ èõ óðîâ íÿ. 

Â ðÿ äå äðó ãèõ ñâî èõ ðå øå íèé Êîíñ òè òó öè îí íûé Ñóä ÐÔ ïîä ÷å ðê íóë,
÷òî ïðå äîñ òàâ ëå íèå ñóäüå â áó äó ùåì îñî áî ãî ñòà òó ñà ñóäüè â îòñ òàâ êå
òàê æå ñëó æèò ãà ðàí òè åé íàä ëå æà ùå ãî îñó ùå ñ òâëå íèÿ ïðà âî ñó äèÿ, äà -
åò îñ íî âà íèÿ äëÿ ïðåäú ÿâ ëå íèÿ ñóäü ÿì âû ñî êèõ òðå áî âà íèé è ïîç âî -
ëÿ åò ñîõ ðà íÿòü äî âå ðèå ê èõ êîì ïå òå íò íîñ òè, íå çà âè ñè ìîñ òè è áåñï -
ðè ñò ðà ñò íîñ òè. Â ñî îò âå ò ñòâèè ñ çà êî íîì îòñ òàâ êîé ñóäüè ïðèç íà åò ñÿ
ïî ÷åò íûé óõîä èëè ïî ÷åò íîå óäà ëå íèå ñóäüè ñ äîëæ íîñ òè. Çà ëè öîì,
ïðå áû âà þ ùèì â îòñ òàâ êå, ñîõ ðà íÿ åò ñÿ çâà íèå ñóäüè, ãà ðàí òèè ëè÷ íîé
íåï ðè êîñ íî âåí íîñ òè, ïðè íàä ëåæ íîñòü ê ñó äåéñ êî ìó ñî îá ùå ñò âó. Ïðå -
äîñ òàâ ëå íèå ñóäü ÿì, ïðå áû âà þ ùèì â îòñ òàâ êå, åæå ìå ñÿ÷ íî ãî ïî æèç -
íåí íî ãî ñî äåð æà íèÿ ÿâ ëÿ åò ñÿ äî ïîë íè òåëü íîé ãà ðàí òè åé íàä ëå æà ùå -
ãî ìà òå ðè àëü íî ãî îáåñ ïå ÷å íèÿ â ñâÿ çè ñ ïðåäú ÿâ ëÿ å ìû ìè èì âû ñî êè -
ìè òðå áî âà íè ÿ ìè è óñ òà íîâ ëåí íû ìè äëÿ ñó äåé çàï ðå òà ìè è îã ðà íè ÷å -
íè ÿ ìè, îáóñ ëîâ ëåí íû ìè ñïå öè ôè êîé èõ ïðî ôåñ ñè î íàëü íîé äå ÿ òåëü -
íîñ òè. Â ÷àñò íîñ òè, êàê óêà çû âà ëîñü â îä íîì èç ðå øå íèé Êîíñ òè òó öè -
îí íî ãî Ñó äà, çàï ðåò íà çà íÿ òèå àä âî êà òñ êîé äå ÿ òåëü íîñòüþ, óñ òà íîâ -
ëåí íûé â îò íî øå íèè ñó äåé â îòñ òàâ êå, íàï ðàâ ëåí íà èñê ëþ ÷å íèå ñè -
òó à öèé, êî òî ðûå ìî ãóò ïî ðî äèòü îáú åê òèâ íûå ñîì íå íèÿ â áåñï ðè ñò ðà -
ñò íîñ òè è íåï ðå äâ çÿ òîñ òè ñóäüè, ðàñ ñìàò ðè âà þ ùå ãî äå ëî ïðè ó÷àñ òèè
â ïðî öåñ ñå àä âî êà òà, ÿâ ëÿ þ ùå ãî ñÿ îä íîâ ðå ìåí íî ñóäü åé â îòñ òàâ êå.
Áó äó ÷è îñ íî âàí íûì íà îñî áîì ñòà òó ñå ñóäüè, îí íå ìî æåò îöå íè âàòü -
ñÿ êàê íå ñî ðàç ìåð íîå îã ðà íè ÷å íèå êîíñ òè òó öè îí íûõ ïðàâ ãðàæ äàí -
ñó äåé â îòñ òàâ êå (îá ëà äà þ ùèõ âû áî ðîì ñîõ ðà íèòü óêà çàí íûé ñòà òóñ
èëè ðà áî òàòü àä âî êà òîì).

Òà êèì îá ðà çîì, â ñâî èõ ðå øå íè ÿõ, ïîñ âÿ ùåí íûõ âîï ðî ñàì îð ãà íè çà -

Ì
Å
æ

Ä
Ó
Í

À
Ð
Î

Ä
Í

Û
É

 À
Ë

Ü
Ì

À
Í

À
Õ

. 
Ê

Î
Í

Ñ
Ò
È

Ò
Ó
Ö

È
Î

Í
Í

Î
Å
 Ï

Ð
À
Â
Î

Ñ
Ó
Ä
È

Å
 Â

 Í
Î

Â
Î

Ì
 Ò

Û
Ñ
ß
×

Å
Ë

Å
Ò
È

È



34 öèè è äå ÿ òåëü íîñ òè ñó äåá íîé âëàñ òè, Êîíñ òè òó öè îí íûé Ñóä Ðîñ ñèéñ -
êîé Ôå äå ðà öèè èñ õî äèò èç îò ÷åò ëè âî ãî ïî íè ìà íèÿ: áåç íå çà âè ñè ìî -
ãî ñó äà íå ìî æåò áûòü ïðà âî âî ãî ãî ñó äà ð ñòâà. Ïîñ êîëü êó ñóä è òîëü -
êî ñóä âûñ òó ïà åò êî íå÷ íîé èíñ òàí öè åé â ðàç ðå øå íèè ïðà âî âûõ ñïî -
ðîâ, ïîñ òîëü êó èìåí íî íå çà âè ñè ìàÿ  ñó äåá íàÿ âëàñòü âûñ òó ïà åò âàæ -
íåé øåé èíñ òè òó öè î íàëü íîé ãà ðàí òè åé ïðà âà íà ñïðà âåä ëè âîå ïðà âî -
ñó äèå. 

Â ïîñ ëåä íåå âðå ìÿ â Ðîñ ñèéñ êîé Ôå äå ðà öèè ìíî ãîå áû ëî ñäå ëà íî äëÿ
ñòà íîâ ëå íèÿ è ïîä äåð æà íèÿ ïðèí öè ïà íå çà âè ñè ìîñ òè ñó äåé. Îä íà êî
îáåñ ïå ÷å íèå ïîä ëèí íîé ñó äåéñ êîé íå çà âè ñè ìîñ òè, êî òî ðàÿ, êàê ýòî
íå ðàç îò ìå ÷à ëîñü â ðå øå íè ÿõ Êîíñ òè òó öè îí íî ãî Ñó äà ÐÔ, ÿâ ëÿ åò ñÿ
íå ëè÷ íîé ïðè âè ëå ãè åé, à ñðåä ñòâîì, ïðèç âàí íûì îáåñ ïå ÷è âàòü êàæ -
äî ìó äåéñòâè òåëü íóþ çà ùè òó åãî ïðàâ è ñâî áîä ñïðà âåä ëè âûì è
áåñï ðè ñò ðà ñò íûì ñó äîì, ïî-ïðåæ íå ìó îñ òà åò ñÿ ïåð âî î÷å ðåä íîé çà -
äà ÷åé. 

***

Âîñ õî äÿ ê âîç íèê øåé åùå â àí òè÷ íîñ òè êîí öåï öèè íóæ äà þ ùå ãî ñÿ â
îñî áîé îõ ðà íå âåð õîâ íî ãî çà êî íà, öåíò ðà ëè çî âàí íûé ñó äåá íûé êîíò -
ðîëü êîíñ òè òó öè îí íîñ òè ÿâ ëÿ åò ñÿ íå îòú åì ëå ìîé ÷àñòüþ åâ ðî ïåéñ êî ãî
ïðà âî âî ãî íàñ ëå äèÿ, ïðåæ äå âñå ãî êîí òè íåí òàëü íîé ïðà âî âîé òðà äè -
öèè. Îïûò Ðîñ ñèéñ êîé Ôå äå ðà öèè, ðàâ íî êàê è äðó ãèõ ãî ñó äàðñòâ,
ñâè äå òåëü ñòâó åò î  òîì, êàê êîíñ òè òó öè îí íîå ïðà âî ñó äèå, îñó ùå ñ òâëÿ -
å ìîå ñà ìîñ òî ÿ òåëü íûì îð ãà íîì, óñ ïåø íî ïðî òè âî äåé ñòâó åò âû çî âàì,
òàê èëè èíà ÷å óã ðî æà þ ùèì íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè. 

SUMMARY

There are several mechanisms of interaction of the Constitutional Court of
the Russian Federation with courts of general jurisdiction and arbitration
jurisdiction which solve the tasks of strengthening of the independence of
the judicial power.

First, it is the institution of request of the court to review the constitution-
ality of the law which should be applied in a particular case.

The Constitutional Court of the Russian Federation has emphasized the
institution of immunity of judges as the most important guarantee of the
independence of the judicial power.
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In a number of decisions, the Constitutional Court of the Russian
Federation highlighted that, in the future, granting a judge with the spe-
cial status of retired judges as a guarantee of proper administration of jus-
tice, gives grounds for the providing the judges with high requirements
and allows to preserve the credibility of their competence, independence
and impartiality.

Thus, in its decision on the organization and functioning of the judicial
power, the Constitutional Court of the Russian Federation derives from the
precise understanding that without the independent judicial power the rule
of law cannot exercise. As only the court acts as the final instance in the
resolution of legal disputes, in so far, the independent judicial power acts
as an important institutional guarantee of the right to fair trial.
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36 ÐÎËÜ­ÊÎÍÑ­ÒÈ­ÒÓ­ÖÈ­ÎÍ­ÍÎ­ÃÎ­ÑÓ­ÄÀ­
ÐÅÑ­ÏÓÁ­ËÈ­ÊÈ­ÀÐ­ÌÅ­ÍÈß­Â­ÓÊ­ÐÅÏ­ËÅ­ÍÈÈ­
ÍÅ­ÇÀ­ÂÈ­ÑÈ­ÌÎÑ­ÒÈ­ÑÓ­ÄÅÁ­ÍÎÉ­ÂËÀÑ­ÒÈ:
ÊÎÍÑ­ÒÈ­ÒÓ­ÖÈ­ÎÍ­ÍÎ-ÏÐÀ­ÂÎ­ÂÛÅ­ÐÅ­ØÅ­ÍÈß,

ÑÎÂ­ÐÅ­ÌÅÍ­ÍÛÅ­ÂÛ­ÇÎ­ÂÛ­
È­ÒÅÍ­ÄÅÍ­ÖÈÈ­ÐÀÇ­ÂÈ­ÒÈß

ÀÐÅ­ÂÈÊ­ÏÅÒ­ÐÎ­ÑßÍ

×ëåí­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­ÐÀ

Ìíî ãî ó âà æà å ìûé ãîñ ïî äèí Àðó òþ íÿí!

Ìíî ãî ó âà æà å ìûé ãîñ ïî äèí Áó êèê êèî!

Óâà æà å ìûå ó÷àñò íè êè Êîí ôå ðåí öèè!

Ïðåæ äå âñå ãî õî ÷ó ïîçä ðà âèòü ñ 20-ëå òè åì ïðè íÿ òèÿ Êîíñ òè òó öèè ÐÀ
è îá ðà çî âà íèÿ Êîíñ òè òó öè îí íî ãî Ñó äà ÐÀ. Æå ëàþ ìî èì êîë ëå ãàì èç
Êîíñ òè òó öè îí íî ãî Ñó äà âî ãëà âå ñ ãîñ ïî äè íîì Àðó òþ íÿ íîì è âñå ìó
Àï ïà ðà òó Êîíñ òè òó öè îí íî ãî Ñó äà ïîä ðó êî âî ä ñòâîì ãîñ ïî äè íà Àêî ïÿ -
íà êðåï êî ãî çäî ðîâüÿ è óñ ïå õîâ â ñòîëü îò âå ò ñòâåí íîé ìèñ ñèè è áëà -
ãî äà ðþ çà âîç ìîæ íîñòü âûñ òó ïèòü ñ òðè áó íû ýòîé Ìåæ äó íà ðîä íîé
êîí ôå ðåí öèè.

Íå çà âè ñè ìîñòü ñó äåá íîé âëàñ òè ÿâ ëÿ åò ñÿ îä íîé èç âàæ íåé øèõ ïðåä -
ïî ñû ëîê âåð õî âå í ñòâà ïðà âà, ýô ôåê òèâ íîñ òè ïðà âî ñó äèÿ, äå ìîê ðà òèè,
îá ùå ñò âåí íî ãî äî âå ðèÿ ê ãî ñó äà ð ñòâó, ê ÷å ìó ñòðå ìèò ñÿ ëþ áîå ãî ñó -
äà ð ñòâî, ïðî âî çã ëà ñèâ øåå îñ íîâ íûå ïðà âà è ñâî áî äû ÷å ëî âå êà âûñ øåé
öåí íîñòüþ.

Íà ó÷ íî-ïðàê òè ÷åñ êèå èñ ñëå äî âà íèÿ ñâè äå òåëü ñòâó þò î òîì, ÷òî îáåñ -
ïå ÷å íèå íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè ÿâ ëÿ åò ñÿ àê òó àëü íîé ïðîá ëå -
ìîé, ñó ùå ñò âó þ ùåé ñ ìî ìåí òà ôîð ìè ðî âà íèÿ ãî ñó äà ð ñòâà ïî ñåé
äåíü1. 

Íå çà âè ñè ìîñòü ñó äåá íîé âëàñ òè ãà ðàí òè ðó åò ñÿ ïîñ ðå ä ñòâîì ôóíê öè î -
íàëü íûõ, èíñ òè òó öè î íàëü íûõ, ìà òå ðè àëü íûõ è ñî öè àëü íûõ ïðåä ïî ñû -
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1 Ïðè ñîñòàâëåíèè äàííîãî äîêëàäà òàêæå áûëè èçó÷åíû êàê íàó÷íî-ïðàêòè÷åñêèå èññëåäîâàíèÿ

ó÷åíûõ-þðèñòîâ, â ÷àñòíîñòè íàó÷íî-ïðàêòè÷åñêèå èñëëåäîâàíèÿ äîêòîðà þðèäè÷åñêèõ íàóê,

ïðîôåññîðà Ã. Àðóòþíÿíà, òàê è ìåæäóíàðîäíî-ïðàâîâûå äîêóìåíòû, ìàòåðèàëû, â òîì ÷èñëå

Ðåçîëþöèÿ 1989/60 Ýêîíîìè÷åñêîãî è Ñîöèàëüíîãî Ñîâåòà ÎÎÍ «Ïðîöåäóðû ýôôåêòèâíîãî

îñóùåñòâëåíèÿ îñíîâíûõ ïðèíöèïîâ íåçàâèñèìîñòè ñóäåáíûõ îðãàíîâ» îò 24 ìàÿ 1989 ãîäà,

Åâðîïåéñêèå ñòàíäàðòû «Î íåçàâèñèìîñòè ñóäåáíîé ñèñòåìû» Åâðîïåéñêîé êîìèññèè  «Çà

äåìîêðàòèþ ÷åðåç ïðàâî» Ñîâåòà Åâðîïû 2010 ãîäà.
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ëîê. È òîëü êî â òîì ñëó ÷àå, êîã äà åñòü ïîë íî öåí íûå ïðà âî âûå ðå ãó ëè -
ðî âà íèÿ ïîñ ëåä íèõ è îíè ýô ôåê òèâ íî ðå à ëè çó þò ñÿ, ìîæ íî óò âå ðæ -
äàòü, ÷òî íå çà âè ñè ìîñòü ñó äåá íîé âëàñ òè - æè âàÿ ðå àëü íîñòü.

Îáåñ ïå ÷å íèå íå çà âè ñè ìîé, áåñï ðè ñò ðà ñò íîé è ýô ôåê òèâ íîé ñó äåá íîé
ñèñ òå ìû ÿâ ëÿ åò ñÿ òàê æå îä íèì èç ãëàâ íûõ ïðè î ðè òå òîâ Ðåñ ïóá ëè êè
Àð ìå íèè. Ðåñ ïóá ëè êà Àð ìå íèÿ ïðè íÿ ëà ìåæ äó íà ðîä íî-ïðà âî âûå îáÿ -
çà òåëü ñòâà ïî ãà ðàí òè ðî âà íèþ è îáåñ ïå ÷å íèþ íå çà âè ñè ìîñ òè ñó äåá -
íîé âëàñ òè. Ðåñ ïóá ëè êà Àð ìå íèÿ â ðå çóëü òà òå ðå ôîðì, îñó ùå ñ òâëåí -
íûõ çà 24 ãî äà ñâî åé íå çà âè ñè ìîñ òè, Êîíñ òè òó öè åé è çà êî íà ìè ÐÀ
çàê ðå ïè ëà ïðà âî âûå ïî ëî æå íèÿ, ãà ðàí òè ðó þ ùèå íå çà âè ñè ìîñòü ñó äåá -
íîé âëàñ òè. 

Íå ñîì íåí íî, îò âå ò ñòâåí íû ìè çà îáåñ ïå ÷å íèå è óê ðåï ëå íèå íå çà âè ñè -
ìîñ òè ñó äåá íîé âëàñ òè ÿâ ëÿ þò ñÿ, â ïåð âóþ î÷å ðåäü, îð ãà íû ãî ñó äà ð -
ñòâåí íîé âëàñ òè, â òîì ÷èñ ëå òàê æå Êîíñ òè òó öè îí íûé Ñóä. 

Ïîï ðî áó åì ðàñ ñìîò ðåòü ðîëü Êîíñ òè òó öè îí íî ãî Ñó äà ÐÀ â óê ðåï ëå -
íèè íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè â ñâå òå îò äåëü íûõ àñ ïåê òîâ åãî
ôóíê öèé, ïîë íî ìî ÷èé, ïîñ òà íîâ ëå íèé è ñîâ ðå ìåí íûõ âû çî âîâ.

Ïðåæ äå âñå ãî ïðåäñ òàâ ëþ íåñ êîëü êî îá ùèõ çà ìå ÷à íèé. 

Ðîëü Êîíñ òè òó öè îí íî ãî Ñó äà â óê ðåï ëå íèè íå çà âè ñè ìîñ òè ñó äåá íîé
âëàñ òè îáóñ ëîâ ëå íà åãî ìèñ ñè åé è ñòà òó ñîì. Êàê èç âå ñò íî, îñ íîâ íû ìè
ôóíê öè ÿ ìè Êîíñ òè òó öè îí íî ãî Ñó äà êàê îð ãà íà, îñó ùå ñ òâëÿ þ ùå ãî
êîíñ òè òó öè îí íîå ïðà âî ñó äèå, ÿâ ëÿ þò ñÿ îáåñ ïå ÷å íèå âåð õî âå í ñòâà
Êîíñ òè òó öèè, ñîõ ðà íå íèå êîíñ òè òó öè îí íî ãî áà ëàí ñà ðàç äå ëå íèÿ è
ðàâ íî âå ñèÿ âëàñ òåé, ãà ðàí òè ðî âà íèå çà ùè òû çàê ðåï ëåí íûõ Êîíñ òè òó -
öè åé  ïðàâ è ñâî áîä ÷å ëî âå êà. Ïî íà øå ìó ìíå íèþ, èç äàí íûõ ôóíê -
öèé, ïî ñó ùå ñò âó, âû òå êà åò, ÷òî ðîëü Êîíñ òè òó öè îí íî ãî Ñó äà â óê ðåï -
ëå íèè íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè çàê ëþ ÷à åò ñÿ â:

-  ñîá ëþ äå íèè  êîíñ òè òó öè îí íî ãî áà ëàí ñà ìåæ äó çà êî íî äà òåëü íîé, èñ -
ïîë íè òåëü íîé è ñó äåá íîé âëàñ òÿ ìè;

- îáåñ ïå ÷å íèè ïîë íî öåí íîé è ýô ôåê òèâ íîé ðå à ëè çà öèè êîíñ òè òó öè -
îí íûõ ïðèí öè ïîâ è íîðì íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè, òåì ñà ìûì
ãà ðàí òè ðóÿ êàê çà ùè ùåí íîñòü ñó äåá íîé âëàñ òè îò íåï ðà âî ìåð íî ãî
âëè ÿ íèÿ è âìå øà òåëü ñòâà, òàê è äîñ òóï íîñòü è ýô ôåê òèâ íîñòü ïðà âî -
ñó äèÿ, ïîë íî öåí íóþ ðå à ëè çà öèþ êîíñ òè òó öè îí íî ãî ïðà âà ÷å ëî âå êà íà
ñó äåá íóþ çà ùè òó. 

Ïî íà øå ìó ìíå íèþ, îñ íîâ íîé ïðåä ïî ñûë êîé ýô ôåê òèâ íîé ðå à ëè çà -
öèè âû øå ó êà çàí íûõ  ôóíê öèé ÿâ ëÿ åò ñÿ íà äå ëåí íîñòü Êîíñ òè òó öè îí -
íî ãî Ñó äà íå îá õî äè ìû ìè è äîñ òà òî÷ íû ìè ïîë íî ìî ÷è ÿ ìè, à òàê æå íà -
ëè ÷èå öå ëî ñò íûõ ïðåä ïî ñû ëîê äëÿ èõ ðå à ëè çà öèè.  Òàê æå ÷ðåç ìåð íî
âàæ íî, ÷òî áû ôóíê öè î íàëü íûå, èíñ òè òó öè î íàëü íûå, ìà òå ðè àëü íûå è
ñî öè àëü íûå ãà ðàí òèè íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè áû ëè áû ïîë íî -
öåí íî óñ òà íîâ ëå íû Êîíñ òè òó öè åé.

Êà êî âû àð ìÿ íñ êèå ðå à ëèè? 
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38 Ïðà âî âîå ïî ëî æå íèå îá îñó ùå ñ òâëå íèè Êîíñ òè òó öè îí íûì Ñó äîì ÐÀ
êîíñ òè òó öè îí íî ãî ïðà âî ñó äèÿ çàê ðåï ëå íî Êîíñ òè òó öè åé ÐÀ (ñòàòüÿ
93). Ïðà âî âîå ïî ëî æå íèå îá îáåñ ïå ÷å íèè Êîíñ òè òó öè îí íûì Ñó äîì ÐÀ
âåð õî âå í ñòâà è íå ïîñ ðå ä ñòâåí íî ãî äåéñòâèÿ Êîíñ òè òó öèè ÐÀ çàê ðåï -
ëå íî Çà êî íîì ÐÀ "Î Êîíñ òè òó öè îí íîì Ñó äå" (ñòàòüÿ 1).

Ïîë íî ìî ÷èÿ Êîíñ òè òó öè îí íî ãî Ñó äà ÐÀ èñ ÷åð ïû âà þ ùèì îá ðà çîì óñ -
òà íîâ ëå íû Êîíñ òè òó öè åé ÐÀ (ñòàòüÿ 100), à ïî ðÿ äîê äå ÿ òåëü íîñ òè -
Êîíñ òè òó öè åé ÐÀ è Çà êî íîì ÐÀ "Î Êîíñ òè òó öè îí íîì Ñó äå" (äà ëåå
òàê æå Çà êîí).

Èñ õî äÿ èç äåéñòâó þ ùèõ êîíñ òè òó öè îí íî-ïðà âî âûõ ðå ãó ëè ðî âà íèé
ìîæ íî êîíñ òà òè ðî âàòü, ÷òî Êîíñ òè òó öè îí íûé Ñóä ÐÀ îáåñ ïå ÷è âà åò è
ãà ðàí òè ðó åò ïîë íî öåí íóþ è ýô ôåê òèâ íóþ ðå à ëè çà öèþ êîíñ òè òó öè îí -
íûõ ïðèí öè ïîâ è íîðì íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè, äîñ òóï íîñ òè
è ýô ôåê òèâ íîñ òè ïðà âî ñó äèÿ, à òàê æå êîíñ òè òó öè îí íî ãî ïðà âà ÷å ëî -
âå êà íà ñó äåá íóþ çà ùè òó ïîñ ðå ä ñòâîì ñâî å ãî êîíñ òè òó öè îí íî ãî ïîë -
íî ìî ÷èÿ ïî îï ðå äå ëå íèþ â óñ òà íîâ ëåí íîì Çà êî íîì ïî ðÿä êå ñî îò âå ò -
ñòâèÿ Êîíñ òè òó öèè ÐÀ ïðà âî âûõ àê òîâ, óêà çàí íûõ â ÷àñ òè 1 ñòàòüè 100
Êîíñ òè òó öèè ÐÀ2.

×òî êà ñà åò ñÿ ñîá ëþ äå íèÿ êîíñ òè òó öè îí íî ãî áà ëàí ñà ìåæ äó çà êî íî äà -
òåëü íîé, èñ ïîë íè òåëü íîé è ñó äåá íîé âëàñ òÿ ìè, òî íå îá õî äè ìî îò ìå -
òèòü, ÷òî Êîíñ òè òó öè îí íûé Ñóä ÐÀ ïî êà åùå íå íà äå ëåí ñî îò âå ò ñòâó -
þ ùèì êîíñ òè òó öè îí íûì ïîë íî ìî ÷è åì, â ÷àñò íîñ òè ïîë íî ìî ÷è åì ðàç -
ðå øå íèÿ ñïî ðîâ ìåæ äó ñó äåá íîé âëàñòüþ è èíû ìè êîíñ òè òó öè îí íû -
ìè îð ãà íà ìè â ñâÿ çè ñ èõ êîíñ òè òó öè îí íû ìè ïîë íî ìî ÷è ÿ ìè.

Â äàí íîì êîí òå êñ òå åñòü ëèøü ðå ãó ëè ðî âà íèå  Çà êî íà, ñîã ëàñ íî êî òî -
ðî ìó ïðè ïðè íÿ òèè ïîñ òà íîâ ëå íèé ïî äå ëàì, óêà çàí íûì â ÷àñ òè 1
ñòàòüè 100 Êîíñ òè òó öèè ÐÀ, Êîíñ òè òó öè îí íûé Ñóä óñ òà íàâ ëè âà åò ñî -
îò âå ò ñòâèå Êîíñ òè òó öèè îñ ïà ðè âà å ìî ãî àê òà èëè åãî îò äåëü íûõ ïî ëî -
æå íèé, â ÷àñò íîñ òè, ó÷è òû âàÿ òàê æå îáåñ ïå ÷åí íîñòü ðàç äå ëå íèÿ è áà -
ëàí ñà âëàñ òåé, ïðå äóñ ìîò ðåí íûõ Êîíñ òè òó öè åé; äî ïóñ òè ìûå ïðå äå ëû
ïîë íî ìî ÷èé ãî ñó äà ð ñòâåí íûõ îð ãà íîâ è îð ãà íîâ ìåñò íî ãî ñà ìî óï ðàâ -
ëå íèÿ è èõ äîëæ íî ñò íûõ ëèö (ñòàòüÿ 68).

Îä íà êî, ïî íà øå ìó ìíå íèþ, óêà çàí íîå ðå ãó ëè ðî âà íèå íå äîñ òà òî÷ íî â
ñâÿ çè ñ îò ñó ò ñòâè åì ñî îò âå ò ñòâó þ ùå ãî êîíñ òè òó öè îí íî ãî ïîë íî ìî ÷èÿ.

Íå îá õî äè ìî îò ìå òèòü, ÷òî Êîíñ òè òó öè îí íûé Ñóä ñâîå ïîë íî ìî ÷èå,
óêà çàí íîå ÷àñòüþ 1 ñòàòüè 100 Êîíñ òè òó öèè, îñó ùå ñ òâëÿ åò â óñ òà íîâ -
ëåí íîì Êîíñ òè òó öè åé ÐÀ è Çà êî íîì ïî ðÿä êå, êî òî ðûé  â êîí òå êñ òå
óê ðåï ëå íèÿ íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè íå ïðå äóñ ìàò ðè âà åò îñî -
áåí íîñ òåé.

2 Ê ïðàâîâûì àêòàì, óêàçàííûì ÷àñòüþ 1 ñòàòüè 100 Êîíñòèòóöèè ÐÀ, îòíîñÿòñÿ: çàêîíû,

ïîñòàíîâëåíèÿ Íàöèîíàëüíîãî Ñîáðàíèÿ, óêàçû Ïðåçèäåíòà Ðåñïóáëèêè, ïîñòàíîâëåíèÿ

Ïðàâèòåëüñòâà, Ïðåìüåð-ìèíèñòðà, îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ.À
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Êà êè ìè ïðà âî âû ìè âîç ìîæ íîñ òÿ ìè îá ëà äà åò Êîíñ òè òó öè îí íûé Ñóä
ÐÀ, â òîì ÷èñ ëå äëÿ óê ðåï ëå íèÿ íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè è îñó -
ùå ñ òâëå íèÿ ñâî èõ óêà çàí íûõ ïîë íî ìî ÷èé?

Ïðåæ äå âñå ãî, îá îã ðà íè ÷å íè ÿõ. Êîíñ òè òó öè îí íûé Ñóä ÐÀ íå ìî æåò
ðàñ ñìàò ðè âàòü äå ëî ïî ñâî åé èíè öè à òè âå. Êîíñ òè òó öè åé ÐÀ óñ òà íîâ -
ëåí èñ ÷åð ïû âà þ ùèé ñïè ñîê ñóáú åê òîâ îá ðà ùå íèÿ â Êîíñ òè òó öè îí -
íûé Ñóä (ñòàòüÿ 101). Ïîìèìî ýòî ãî, Êîíñ òè òó öè îí íûé Ñóä ðàñ ñìàò -
ðè âà åò äå ëî ëèøü ïðè íà ëè ÷èè ñî îò âå ò ñòâó þ ùå ãî îá ðà ùå íèÿ è ïðè íè -
ìà åò ïîñ òà íîâ ëå íèå ëèøü êà ñà òåëü íî ïðåä ìå òà, óêà çàí íî ãî â îá ðà ùå -
íèè. Êîíñ òè òó öè îí íûé Ñóä ÐÀ êîì ïå òåí òåí:

- âû ÿñ íÿòü âñå îáñ òî ÿ òåëü ñòâà ïî äîëæ íîñ òè (ex officio), íå îã ðà íè ÷è -
âà ÿñü õî äà òàé ñòâà ìè, ïðåä ëî æå íè ÿ ìè ó÷àñò íè êîâ ñó äîï ðî èç âî ä ñòâà,
ïðåäñ òàâ ëåí íû ìè èìè äî êà çà òåëü ñòâà ìè è äðó ãè ìè èìå þ ùè ìè ñÿ â
äå ëå ìà òå ðè à ëà ìè (ñòàòüÿ 19 Çà êî íà);

- èñò ðå áî âàòü ìà òå ðè à ëû îò ãî ñó äà ð ñòâåí íûõ îð ãà íîâ è îð ãà íîâ ìåñò -
íî ãî ñà ìî óï ðàâ ëå íèÿ, èõ äîëæ íî ñò íûõ ëèö, à òàê æå îò ôè çè ÷åñ êèõ
è þðè äè ÷åñ êèõ ëèö (ñòàòüÿ 40 Çà êî íà);

- îï ðå äå ëÿÿ êîíñ òè òó öè îí íîñòü ïðà âî âî ãî àê òà,  îöå íè âàòü òàê æå ñëî -
æèâ øó þ ñÿ ïðà âîï ðè ìå íè òåëü íóþ ïðàê òè êó (ñòàòüÿ 63 Çà êî íà)3;

- îï ðå äå ëÿÿ êîíñ òè òó öè îí íîñòü êà êî ãî-ëè áî íîð ìà òèâ íî ãî àê òà, óêà -
çàí íî ãî â ÷àñ òè 1 ñòàòüè 100 Êîíñ òè òó öèè, ïðî âå ðÿòü òàê æå êîíñ òè -
òó öè îí íîñòü èíûõ ïî ëî æå íèé äàí íî ãî àê òà, ñèñ òåì íî âçà è ìîñ âÿ çàí -
íûõ ñ îñ ïà ðè âà å ìûì ïî ëî æå íè åì ýòî ãî àê òà. Óáå äèâ øèñü â ïðî òè -
âî ðå ÷èè Êîíñ òè òó öèè èíûõ ïî ëî æå íèé äàí íî ãî íîð ìà òèâ íî ãî àê òà,
âçà è ìîñ âÿ çàí íûõ ñ îñ ïà ðè âà å ìû ìè ïî ëî æå íè ÿ ìè, ìî æåò ïðèç íàòü
ïðî òè âî ðå ÷à ùè ìè Êîíñ òè òó öèè è íå äåé ñòâè òåëü íû ìè òàê æå ýòè ïî -
ëî æå íèÿ (ñòàòüÿ 68).

Íå ñîì íåí íî, ðîëü Êîíñ òè òó öè îí íî ãî Ñó äà â óê ðåï ëå íèè íå çà âè ñè -
ìîñ òè ñó äåá íîé âëàñ òè îò ðà æà åò ñÿ â ïðè íÿ òûõ èì ïîñ òà íîâ ëå íè ÿõ.
Ïðåæ äå âñå ãî îò ìå òèì, ÷òî Êîíñ òè òó öè îí íûé Ñóä ÐÀ  ñ ìî ìåí òà ñâî -
å ãî ôîð ìè ðî âà íèÿ è ïî ñåé äåíü ïî äå ëàì, óêà çàí íûì â ÷àñ òè 1 ñòàòüè
100 Êîíñ òè òó öèè ÐÀ, ïðè íÿë 206 ïîñ òà íîâ ëå íèé. Ìîæ íî êîíñ òà òè ðî -
âàòü, ÷òî ïî÷ òè ïî ëî âè íà âû øå ó êà çàí íûõ ïîñ òà íîâ ëå íèé4 îò íî ñèò ñÿ ê
òåì äå ëàì, ïî êî òî ðûì Êîíñ òè òó öè îí íûé Ñóä ÐÀ ðàñê ðûë êîíñ òè òó -

3 Íåîáõîäèìî îòìåòèòü, ÷òî ïî äåëàì, óêàçàííûì â ÷àñòè 1 ñòàòüè 100 Êîíñòèòóöèè ÐÀ,

Êîíñòèòóöèîííûé Ñóä ÐÀ ïî íåîáõîäèìîñòè (åñòü îáúåìíàÿ ñòàòèñòèêà) îöåíèâàåò òàêæå

ñóäåáíóþ ïðàâîïðèìåíèòåëüíóþ ïðàêòèêó. Êðîìå ýòîãî, Êîíñòèòóöèîííûé Ñóä âíåäðèë â

ïðàêòèêó âîçìîæíîñòü ïîëó÷åíèÿ ïî äàííûì äåëàì ïîçèöèþ ñóäåáíîé ñèñòåìû.
4 Â ÷àñòíîñòè, ïî ñîñòîÿíèþ íà 1 îêòÿáðÿ 2015 ãîäà:

- ñîðîêà ïîñòàíîâëåíèÿìè Êîíñòèòóöèîííîãî Ñóäà ÐÀ êàñàòåëüíî  86 ïîëîæåíèé Óãîëîâíî-

ïðîöåññóàëüíîãî êîäåêñà ÐÀ 21 ïîëîæåíèå áûëî ïðèçíàíî ñîîòâåòñòâóþùèì Êîíñòèòóöèè ÐÀ,

20 ïîëîæåíèé - ñîîòâåòñòâóþùèìè Êîíñòèòóöèè ÐÀ â êîíêðåòíîì êîíñòèòóöèîííî-ïðàâîâîì

ñîäåðæàíèè, ðàñêðûòîì ïîñòàíîâëåíèåì Êîíñòèòóöèîííîãî Ñóäà, 36 ïîëîæåíèé -

ïðîòèâîðå÷àùèìè Êîíñòèòóöèè è íåäåéñòâèòåëüíûìè, â ÷àñòè 9 ïîëîæåíèé áûëè ïðèíÿòû

ïîñòàíîâëåíèÿ î ïðåêðàùåíèè ïðîèçâîäñòâà ïî äåëó; 
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40 öè îí íî-ïðà âî âîå ñî äåð æà íèå îñ ïà ðè âà å ìûõ ïðà âî âûõ ïî ëî æå íèé, â
÷àñò íîñ òè, â êîí òå êñ òå îáåñ ïå ÷å íèÿ ïîë íî öåí íîé è ýô ôåê òèâ íîé ðå -
à ëè çà öèè êîíñ òè òó öè îí íûõ ïðèí öè ïîâ è íîðì íå çà âè ñè ìîñ òè ñó äåá -
íîé âëàñ òè, êîíñ òè òó öè îí íûõ  òðå áî âà íèé ïî îñó ùå ñ òâëå íèþ ïðà âî -
ñó äèÿ, à òàê æå êîíñ òè òó öè îí íûõ ïðàâ ÷å ëî âå êà íà ñó äåá íóþ çà ùè òó
è âîñ ñòà íîâ ëå íèå íà ðó øåí íûõ ïðàâ. Ýòè ìè ïîñ òà íîâ ëå íè ÿ ìè Êîíñ òè -
òó öè îí íûé Ñóä ÐÀ çíà ÷è òåëü íóþ ÷àñòü îñ ïà ðè âà å ìûõ ïðà âî âûõ ïî ëî -
æå íèé ïðèç íàë ïðî òè âî ðå ÷à ùè ìè Êîíñ òè òó öèè ÐÀ è íå äåé ñòâè òåëü íû -
ìè.

Ïðè ÷åì áû ëè ïðèç íà íû ïðî òè âî ðå ÷à ùè ìè Êîíñ òè òó öèè ÐÀ öå ëûå
ïðî öåñ ñó àëü íûå èíñ òè òó òû, â ÷àñò íîñ òè, ýòî êà ñà ëîñü ôîð ìè ðî âà íèÿ
ñîñ òà âîâ ñó äåé ïî êîíê ðåò íûì äå ëàì, îáîñ íî âàí íîñ òè ñó äåá íûõ àê òîâ,
ãà ðàí òè ðî âà íèÿ ðà çóì íî ãî ñðî êà ñó äåá íî ãî ðàç áè ðà òåëü ñòâà, îáåñ ïå -
÷å íèÿ äîñ òóï íîñ òè ñó äà è äðó ãèõ ïðîá ëåì. Â óïî ìÿ íó òûõ ïîñ òà íîâ ëå -
íè ÿõ, ðó êî âî ä ñòâó ÿñü Êîíñ òè òó öè åé ÐÀ, Åâ ðî ïåéñ êîé êîí âåí öè åé î
çà ùè òå ïðàâ ÷å ëî âå êà è îñ íîâ íûõ ñâî áîä, îñ íîâ íû ìè ïî ëî æå íè ÿ ìè,
çàê ðåï ëåí íû ìè èíû ìè ìåæ äó íà ðîä íî-ïðà âî âû ìè äî êó ìåí òà ìè, ññû -
ëà ÿñü òàê æå íà ìåæ äó íà ðîä íûé îïûò ðàç âè òèÿ äå ìîê ðà òèè è ïðå öå-
 äå íò íóþ ïðàê òè êó Åâ ðî ïåéñ êî ãî ñó äà ïî ïðà âàì ÷å ëî âå êà, îáîç íà ÷èâ
ñîç äà íèå è ðàç âè òèå íå îá õî äè ìûõ íîð ìà òèâ íî-ïðà âî âûõ ïðåä ïî ñû -
ëîê, îöå íèâ òàê æå ñó äåá íóþ ïðà âîï ðè ìå íè òåëü íóþ ïðàê òè êó, Êîíñ òè -
òó öè îí íûé Ñóä âûä âè íóë äîêò ðè íàëü íûå ïîä õî äû, âû ðà çèë  êëþ ÷å âûå
ïðà âî âûå ïî çè öèè, íà îñ íî âà íèè êî òî ðûõ â çà êî íî äà òåëü íî-ïðà âî âûõ
ðå ãó ëè ðî âà íè ÿõ áû ëè îñó ùå ñ òâëå íû ìíî ãî ÷èñ ëåí íûå èç ìå íå íèÿ èíñ -
òè òó öè î íàëü íî ãî õà ðàê òå ðà. 

- äâàäöàòüþ âîñåìüþ ïîñòàíîâëåíèÿìè Êîíñòèòóöèîííîãî Ñóäà ÐÀ êàñàòåëüíî 62 ïîëîæåíèé

Ãðàæäàíñêîãî ïðîöåññóàëüíîãî êîäåêñà ÐÀ 16 ïîëîæåíèé áûëè ïðèçíàíû ñîîòâåòñòâóþùèìè

Êîíñòèòóöèè ÐÀ, 10 - ñîîòâåòñòâóþùèìè Êîíñòèòóöèè ÐÀ â êîíêðåòíîì êîíñòèòóöèîííî-

ïðàâîâîì ñîäåðæàíèè, ðàñêðûòîì ïîñòàíîâëåíèåì Êîíñòèòóöèîííîãî Ñóäà, 21 -

ïðîòèâîðå÷àùèì Êîíñòèòóöèè è íåäåéñòâèòåëüíûì, â ÷àñòè 15 ïîëîæåíèé áûëè ïðèíÿòû

ïîñòàíîâëåíèÿ î ïðåêðàùåíèè ïðîèçâîäñòâà ïî äåëó;

- âîñåìíàäöàòüþ ïîñòàíîâëåíèÿìè Êîíñòèòóöèîííîãî Ñóäà ÐÀ êàñàòåëüíî 29 ïîëîæåíèé Àäìè-

íèñòðàòèâíîãî ïðîöåññóàëüíîãî êîäåêñà ÐÀ 5 ïîëîæåíèé áûëè ïðèçíàíû ñîîòâåòñòâóþùèìè

Êîíñòèòóöèè ÐÀ, 8 ïîëîæåíèé - ñîîòâåòñòâóþùèìè Êîíñòèòóöèè ÐÀ â êîíêðåòíîì

êîíñòèòóöèîííî-ïðàâîâîì ñîäåðæàíèè, ðàñêðûòîì ïîñòàíîâëåíèåì Êîíñòèòóöèîííîãî Ñóäà,

9 ïîëîæåíèé - ïðîòèâîðå÷àùèìè Êîíñòèòóöèè è íåäåéñòâèòåëüíûìè, â ÷àñòè 7 ïîëîæåíèé

áûëè ïðèíÿòû ïîñòàíîâëåíèÿ î ïðåêðàùåíèè ïðîèçâîäñòâà ïî äåëó;

-  ñåìüþ ïîñòàíîâëåíèÿìè Êîíñòèòóöèîííîãî Ñóäà êàñàòåëüíî 11 ïîëîæåíèé Ñóäåáíîãî êîäåêñà

ÐÀ 3 ïîëîæåíèÿ áûëè ïðèçíàíû ñîîòâåòñòâóþùèìè Êîíñòèòóöèè ÐÀ, 3 ïîëîæåíèÿ -

ñîîòâåòñòâóþùèìè Êîíñòèòóöèè ÐÀ  â êîíêðåòíîì êîíñòèòóöèîííî-ïðàâîâîì ñîäåðæàíèè,

ðàñêðûòîì ïîñòàíîâëåíèåì Êîíñòèòóöèîííîãî Ñóäà, 2 ïîëîæåíèÿ - ïðîòèâîðå÷àùèìè

Êîíñòèòóöèè è íåäåéñòâèòåëüíûìè, â ÷àñòè 3 ïîëîæåíèé áûëè ïðèíÿòû ïîñòàíîâëåíèÿ î

ïðåêðàùåíèè ïðîèçâîäñòâà ïî äåëó;

- ÷åòûðüìÿ ïîñòàíîâëåíèÿìè Êîíñòèòóöèîííîãî Ñóäà êàñàòåëüíî 6 ïîëîæåíèé Çàêîíà ÐÀ “Î

Êîíñòèòóöèîííîì Ñóäå” 2 ïîëîæåíèÿ áûëè ïðèçíàíû ñîîòâåòñòâóþùèìè Êîíñòèòóöèè ÐÀ, 1

ïîëîæåíèå - ñîîòâåòñòâóþùèì Êîíñòèòóöèè ÐÀ â êîíêðåòíîì êîíñòèòóöèîííî-ïðàâîâîì

ñîäåðæàíèè, ðàñêðûòîì ïîñòàíîâëåíèåì Êîíñòèòóöèîííîãî Ñóäà, 1 ïîëîæåíèå -

ïðîòèâîðå÷àùèì Êîíñòèòóöèè è íåäåéñòâèòåëüíûì, â ÷àñòè äâóõ ïîëîæåíèé áûëî ïðèíÿòî

ïîñòàíîâëåíèå î ïðåêðàùåíèè ïðîèçâîäñòâà ïî äåëó.À
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Ïðè âå äåì êîíê ðåò íûé ïðè ìåð. Êîíñ òè òó öè îí íûé Ñóä ÐÀ â ñâî åì
Ïîñ òà íîâ ëå íèè îò 2 äå êàá ðÿ 2008 ãî äà, ðàñ ñìîò ðåâ âîï ðîñ êîíñ òè òó öè -
îí íîñ òè çàê ðåï ëåí íûõ â ñòàòüå "Íåñ ìå íÿ å ìîñòü ñóäüè" Ñó äåá íî ãî êî -
äåê ñà ÐÀ ïðà âî âûõ ïî ëî æå íèé î êî ìàí äè ðî âà íèè ñóäüè â äàí íûé èëè
èíîé ñóä è îöå íèâ ñëî æèâ øó þ ñÿ ïðà âîï ðè ìå íè òåëü íóþ ïðàê òè êó,
ïðèç íàë äàí íûå ïðà âî âûå ïî ëî æå íèÿ ïðî òè âî ðå ÷à ùè ìè Êîíñ òè òó öèè
ÐÀ è íå äåé ñòâè òåëü íû ìè. Ñîã ëàñ íî óïî ìÿ íó òûì ïðà âî âûì ïî ëî æå íè -
ÿì, Ïðåä ñå äà òåëü Êàñ ñà öè îí íî ãî Ñó äà ïîñ ðå ä ñòâîì êî ìàí äè ðî âà íèÿ
ñóäüè ïî ëó ÷àë âîç ìîæ íîñòü îñó ùå ñ òâëå íèÿ íî âî ãî âðå ìåí íî ãî íàç íà -
÷å íèÿ, ïðè îñ òà íàâ ëè âàÿ îñ íîâ íûå ïîë íî ìî ÷èÿ ñóäüè, âðå ìåí íî íàç íà -
÷àÿ  åãî ñóäü åé ñïå öè à ëè çè ðî âàí íî ãî ñó äà. È ýòî â òîì ñëó ÷àå, êîã äà
Êîíñ òè òó öèÿ ÐÀ óñ òà íàâ ëè âà åò ñî âåð øåí íî èíûå ïðî öå äó ðû íàç íà ÷å -
íèÿ ñó äåé è ïðåê ðà ùå íèÿ èõ ïîë íî ìî ÷èé è íå ïðå äóñ ìàò ðè âà åò íè êà -
êèõ èñê ëþ ÷å íèé. Ïðî à íà ëè çè ðî âàâ òàê æå ïðà âîï ðè ìå íè òåëü íóþ
ïðàê òè êó, Êîíñ òè òó öè îí íûé Ñóä êîíñ òà òè ðî âàë, ÷òî â ðå çóëü òà òå íå î -
áîñ íî âàí íûõ ðå øå íèé â ñâÿ çè ñ ñó äî ó ñò ðîé ñòâîì ñëî æè ëàñü ñè òó à öèÿ,
êîã äà äëÿ êàæ äî ãî êîíê ðåò íî ãî äå ëà Ïðåä ñå äà òåëü Êàñ ñà öè îí íî ãî Ñó -
äà ôîð ìè ðî âàë ñïå öè à ëè çè ðî âàí íûé óãî ëîâ íûé ñóä, â êî òî ðîì áîëü -
øè í ñòâî ñîñ òàâ ëÿ ëè ñóäüè ñó äà ïåð âîé èíñ òàí öèè îá ùåé þðèñ äèê öèè
- èñê ëþ ÷è òåëü íî â ðå çóëü òà òå äèñê ðå öè îí íî ãî âû áî ðà. Ýòî ñè òó à öèÿ,
êî òî ðàÿ íå èñ õî äè ëà èç ôóí äà ìåí òàëü íûõ ïðèí öè ïîâ ïðà âî âî ãî ãî ñó -
äà ð ñòâà, íå áû ëà ïðà âî ìåð íîé è ñî äåð æà ëà êîð ðóï öè îí íûå ðèñ êè. 

Â ðàì êàõ âîï ðî ñà êîíñ òè òó öè îí íîñ òè ïðà âî âûõ ïî ëî æå íèé îò íî ñè -
òåëü íî êî ìàí äè ðî âà íèÿ ñóäüè, ñ òî÷ êè çðå íèÿ îáåñ ïå ÷å íèÿ ïîë íî öåí -
íîé è ýô ôåê òèâ íîé ðå à ëè çà öèè êîíñ òè òó öè îí íûõ òðå áî âà íèé îñó ùå ñ ò-
âëå íèÿ ïðà âî ñó äèÿ è êîíñ òè òó öè îí íî ãî ïðà âà ÷å ëî âå êà íà ñó äåá íóþ
çà ùè òó, Êîíñ òè òó öè îí íûé Ñóä âû ðà çèë êëþ ÷å âûå ïðà âî âûå ïî çè öèè
òàê æå êà ñà òåëü íî ñïå öè à ëè çè ðî âàí íûõ ñó äîâ. Â ÷àñò íîñ òè, êîíñ òà òè -
ðóÿ, ÷òî Êîíñ òè òó öèÿ ÐÀ ïðå äóñ ìàò ðè âà åò âîç ìîæ íîñòü ñîç äà íèÿ çà -
êî íîì ñïå öè à ëè çè ðî âàí íûõ ñó äîâ, Êîíñ òè òó öè îí íûé Ñóä íà øåë, ÷òî
íîð ìà òèâ íûì ýëå ìåí òîì ñî äåð æà íèÿ êîíñ òè òó öè îí íîé íîð ìû ÿâ ëÿ åò -
ñÿ òðå áî âà íèå, ñîã ëàñ íî êî òî ðî ìó ïî äîá íûé ñóä äîë æåí îñó ùå ñ òâëÿòü
ïðà âî ñó äèå â ðàì êàõ îï ðå äå ëåí íîé þðèñ äèê öèè - ýòî èñê ëþ ÷è òåëü íàÿ
êîì ïå òåí öèÿ ýòî ãî îð ãà íà. Ñìûñë ïðå äîñ òàâ ëåí íîé êîíñ òè òó öè îí íîé
íîð ìîé âîç ìîæ íîñ òè ñîç äà íèÿ ñïå öè à ëè çè ðî âàí íî ãî ñó äà çàê ëþ ÷à åò -
ñÿ íå â ìå õà íè ÷åñ êîì ðàç äå ëå íèè äåë ìåæ äó ðàç íû ìè ñó äà ìè, à â ñîç -
äà íèè îáåñ ïå ÷è âà þ ùåé ýô ôåê òèâ íóþ ðå à ëè çà öèþ ïðà âà íà ñó äåá íóþ
çà ùè òó ñèñ òå ìû, â êî òî ðîé ðàñï ðå äå ëå íèå äåë ìåæ äó íà äå ëåí íû ìè
ðàç ëè÷ íîé êîì ïå òåí öè åé ñó äà ìè áó äåò îñó ùå ñ òâëÿòü ñÿ ïî îï ðàâ äàí -
íûì ñ òî÷ êè çðå íèÿ ýô ôåê òèâ íî ãî îñó ùå ñ òâëå íèÿ ïðà âà íà ñó äåá íóþ
çà ùè òó êðè òå ðè ÿì, â óñ ëî âè ÿõ êî òî ðîé êîì ïå òå íò íûå ñó äû ñâî åé ïðî -
ôåñ ñè î íàëü íîé êâà ëè ôè êà öè åé áó äóò â ñîñ òî ÿ íèè îñó ùå ñ òâëÿòü ýô -
ôåê òèâ íîå ñïå öè à ëè çè ðî âàí íîå ïðà âî ñó äèå.

Ïîñ òà íîâ ëå íèå Êîíñ òè òó öè îí íî ãî Ñó äà ÏÊÑ-782 ïîñ ëó æè ëî îñ íî âà -
íè åì äëÿ êîí öåï òó àëü íûõ ðå ôîðì ñó äåá íîé ñèñ òå ìû, â òîì ÷èñ ëå äëÿ
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42 çà êî íî äà òåëü íûõ èç ìå íå íèé ôóíê öè î íàëü íûõ âçà è ìî îò íî øå íèé ñó -
äîâ ïåð âîé èíñ òàí öèè îá ùåé þðèñ äèê öèè è ñïå öè à ëè çè ðî âàí íî ãî -
àä ìè íè ñò ðà òèâ íî ãî ñó äà è îñî áåí íîñ òåé èõ ïðî öåñ ñó àëü íûõ ïðî öå äóð.

Åùå îäèí ïðè ìåð. Êîíñ òè òó öè îí íûé Ñóä ÐÀ ñâî è ìè Ïîñ òà íîâ ëå íè ÿ -
ìè  îò 25 ôåâ ðà ëÿ 2011 ãî äà ÏÊÑ-934 è îò 15 èþ ëÿ 2011 ãî äà ÏÊÑ-984
îò äåëü íûå ïî ëî æå íèÿ  Ãðàæ äà íñ êî ãî ïðî öåñ ñó àëü íî ãî è Óãî ëîâ íî-
ïðî öåñ ñó àëü íî ãî êî äåê ñîâ ÐÀ îò íî ñè òåëü íî èíñ òè òó òà ïå ðåñ ìîò ðà ñó -
äåá íûõ àê òîâ íà îñ íî âà íèè íî âûõ îáñ òî ÿ òåëüñòâ â ÷àñ òè ñî äåð æà íèÿ,
äàí íî ãî èì â ïðà âîï ðè ìå íè òåëü íîé ïðàê òè êå, ïðèç íàë ïðî òè âî ðå ÷à -
ùè ìè Êîíñ òè òó öèè ÐÀ è íå äåé ñòâè òåëü íû ìè. Â ðå çóëü òà òå ïðè ìå íå -
íèÿ  ïðà âî âûõ ïî ëî æå íèé  çà êî íà â òîë êî âà íèè, îò ëè÷ íîì îò ïðà âî -
âûõ ïî çè öèé Êîíñ òè òó öè îí íî ãî Ñó äà ÐÀ, íå ïðå äîñ òàâ ëÿ ëàñü âîç ìîæ -
íîñòü âîñ ñòà íîâ ëå íèÿ íà ðó øåí íûõ ïðàâ ÷å ëî âå êà â ðàì êàõ ñó äåá íî ãî
îá æà ëî âà íèÿ ïîñ ðå ä ñòâîì ïå ðåñ ìîò ðà äå ëà íà îñ íî âà íèè íî âûõ îá-
ñ òî ÿ òåëüñòâ. Êîíñ òè òó öè îí íûé Ñóä â  ðàì êàõ  äðó ãî ãî äå ëà (ÏÊÑ-1114
îò 18.09.2013 ã.) â àñ ïåê òå óïî ìÿ íó òî ãî èíñ òè òó òà  îñó ùå ñò âèë  âñåñ òî -
ðîí íåå èçó ÷å íèå îêî ëî 150 ðå øå íèé, ïðè íÿ òûõ çà ïîñ ëåä íèå ãî äû Ïà -
ëà òîé ïî ãðàæ äà íñ êèì è àä ìè íè ñò ðà òèâ íûì äå ëàì Êàñ ñà öè îí íî ãî Ñó -
äà ÐÀ, èç êî òî ðî ãî ñëå äó åò, ÷òî â 92.3 ïðî öåí òàõ ðàñ ñìîò ðåí íûõ äåë
ïîï ðîñ òó îò êà çà íî â ðàñ ñìîò ðå íèè äå ë íà îñ íî âà íèè íî âûõ îáñ òî ÿ -
òåëüñòâ è æà ëî áû âîçâ ðà ùå íû. Òîëü êî â 7.7 ïðî öåí òàõ äåë æà ëî áû íà
îñ íî âà íèè íî âûõ îáñ òî ÿ òåëüñòâ áû ëè óäîâ ëåò âî ðå íû â àñ ïåê òå íà ÷à ëà
ïðî öåñ ñà ïå ðåñ ìîò ðà âû íå ñåí íûõ ðà íåå ñó äåá íûõ àê òîâ îá îò êà çå â
ïðè íÿ òèè èõ ê ðàñ ñìîò ðå íèþ. Îä íà êî âî âñåõ ñëó ÷à ÿõ ïî êà êî ìó-ëè áî
äå ëó îêîí ÷à òåëü íûé ñó äåá íûé àêò íå áûë ïå ðåñ ìîò ðåí. Íà ïðàê òè êå
áû ëè êîíñ òà òè ðî âà íû òàê æå ñëó ÷àè, êîã äà äå ëî áû ëî ïå ðåñ ìîò ðå íî,
ñó äåá íûé àêò áûë ïå ðå èç ëî æåí ïî÷ òè àíà ëî ãè÷ íî - áåç òîé ñòàòüè, îò -
íî ñè òåëü íî êî òî ðîé Êîíñ òè òó öè îí íûé Ñóä âû íåñ ñî îò âå ò ñòâó þ ùåå
ïîñ òà íîâ ëå íèå. Ïî õî æèå ñè òó à öèè íå ìî ãóò õà ðàê òå ðè çî âàòü ñÿ èíà ÷å
êàê ïðå ïÿ ò ñòâó þ ùèå, òó ïè êî âûå îáñ òî ÿ òåëü ñòâà â îáåñ ïå ÷å íèè âåð õî -
âå í ñòâà ïðà âà, ñëå äî âà òåëü íî, òàê æå âåð õî âå í ñòâà Êîíñ òè òó öèè.

Ñ öåëüþ îáåñ ïå ÷å íèÿ ïîë íî öåí íîé ðå à ëè çà öèè êîíñ òè òó öè îí íûõ ïðàâ
÷å ëî âå êà íà ñó äåá íóþ çà ùè òó è âîñ ñòà íîâ ëå íèå íà ðó øåí íûõ ïðàâ
Êîíñ òè òó öè îí íûé Ñóä êà ñà òåëü íî èíñ òè òó òà ïå ðåñ ìîò ðà ñó äåá íûõ àê -
òîâ íà îñ íî âà íèè íî âî ãî îáñ òî ÿ òåëü ñòâà âûä âè íóë äîêò ðè íàëü íûå ïîä -
õî äû, ñîã ëàñ íî êî òî ðûì, â ÷àñò íîñ òè: 

- ïå ðåñ ìîòð ñó äåá íî ãî àê òà íà îñ íî âà íèè íî âî ãî îáñ òî ÿ òåëü ñòâà íå èç -
áåæ íî äîë æåí ïîâ ëå÷ü â ñè ëó ôàê òà (ipso facto) îò ìå íó ñó äåá íî ãî
àê òà, ïðè ìå íèâ øå ãî íå êî íñ òè òó öè îí íóþ íîð ìó è/èëè äî ïóñ òèâ øå -
ãî íà ðó øå íèå êîí âåí öè îí íî ãî ïðà âà, èñê ëþ ÷àÿ âîç ìîæ íîñòü îñ òàâ -
ëå íèÿ åãî â çà êîí íîé ñè ëå;

- â ïðà âîï ðè ìå íè òåëü íîé ïðàê òè êå ïðà âî âûå ïî ëî æå íèÿ íå ìî ãóò òîë -
êî âàòü ñÿ è ïðè ìå íÿòü ñÿ òà êèì îá ðà çîì, ÷òî áû îíè ïðî òè âî ðå ÷è ëè
ðàñê ðû òî ìó Êîíñ òè òó öè îí íûì Ñó äîì èõ êîíñ òè òó öè îí íî-ïðà âî âî -
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ìó ñî äåð æà íèþ. Äà æå åñ ëè ïðà âî âîå ïî ëî æå íèå ïðèç íà åò ñÿ êîíñ òè -
òó öè îí íûì, îä íà êî åãî ïðè ìå íå íèå ñó äà ìè îñó ùå ñ òâëÿ åò ñÿ â òà êîì
òîë êî âà íèè, êî òî ðîå ïðî òè âî ðå ÷èò ðàñê ðû òî ìó Êîíñ òè òó öè îí íûì
Ñó äîì êîíñ òè òó öè îí íî-ïðà âî âî ìó ñî äåð æà íèþ íîð ìû, òî äëÿ ëè öà
âîç íè êà åò îñ íî âà íèå íî âî ãî îáñ òî ÿ òåëü ñòâà è äå ëî äîëæ íî áûòü âî -
çîá íîâ ëå íî.

Íà îñ íî âà íèè ïîñ òà íîâ ëå íèé Êîíñ òè òó öè îí íî ãî Ñó äà ÐÀ îò íî ñè òåëü -
íî èíñ òè òó òà ïå ðåñ ìîò ðà ñó äåá íûõ àê òîâ íà îñ íî âà íèè íî âûõ îáñ òî ÿ -
òåëüñòâ áû ëè âíå ñå íû êî ðåí íûå è ñèñ òåì íûå çà êî íî äà òåëü íûå èç ìå -
íå íèÿ â Óãî ëîâ íî-ïðî öåñ ñó àëü íûé è Ãðàæ äà íñ êèé ïðî öåñ ñó àëü íûé êî -
äåê ñû ÐÀ, à òàê æå â Çà êîí ÐÀ "Î Êîíñ òè òó öè îí íîì Ñó äå". 

Íà âû øå ó êà çàí íûõ ïðè ìå ðàõ õî òå ëè ïîä ÷å ðê íóòü, ÷òî íå çà âè ñè ìîñòü
ñó äåá íîé âëàñ òè íå ñà ìî öåëü, à íàï ðàâ ëå íà òàê æå íà îáåñ ïå ÷å íèå ýô -
ôåê òèâ íîñ òè ïðà âî ñó äèÿ è ãà ðàí òè ðî âà íèå ïîë íî öåí íîé ðå à ëè çà öèè
êîíñ òè òó öè îí íî ãî ïðà âà ÷å ëî âå êà íà ñó äåá íóþ çà ùè òó.

Ïîä âî äÿ èòîã, ìî æåì îò ìå òèòü, ÷òî Êîíñ òè òó öè îí íûé Ñóä ÐÀ â ðàì -
êàõ ñâî å ãî êîíñ òè òó öè îí íî ãî ïîë íî ìî ÷èÿ èñ ïîë íÿ åò ðîëü â äå ëå óê -
ðåï ëå íèÿ íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè. Îä íà êî íå îá õî äè ìî òàê æå
îò ìå òèòü, ÷òî â àñ ïåê òå ïî âû øå íèÿ ýô ôåê òèâ íîñ òè äàí íîé ðî ëè ïî êà
åñòü ìíî ãî çà äà÷, êî òî ðûå òðå áó þò íî âûõ è êîìï ëå êñ íûõ êîíñ òè òó öè -
îí íî-ïðà âî âûõ ðå øå íèé. Â ÷àñò íîñ òè, íå îá õî äè ìî: 

- íà êîíñ òè òó öè îí íîì óðîâ íå çàê ðå ïèòü îñ íîâ íûå ôóíê öèè Êîíñ òè -
òó öè îí íî ãî Ñó äà ÐÀ ïî îáåñ ïå ÷å íèþ âåð õî âå í ñòâà Êîíñ òè òó öèè è
íå îá õî äè ìûå è äîñ òà òî÷ íûå ïîë íî ìî ÷èÿ äëÿ åå îñó ùå ñ òâëå íèÿ;

- íà êîíñ òè òó öè îí íîì óðîâ íå çàê ðå ïèòü íå îá õî äè ìûå è äîñ òà òî÷ íûå
ïîë íî ìî ÷èÿ ïî îñó ùå ñ òâëå íèþ ñîá ëþ äå íèÿ êîíñ òè òó öè îí íî ãî áà -
ëàí ñà ìåæ äó çà êî íî äà òåëü íîé, èñ ïîë íè òåëü íîé è ñó äåá íîé âëàñ òÿ -
ìè, â ÷àñò íîñ òè ïîë íî ìî ÷èå ïî ðàç ðå øå íèþ ñïî ðîâ, âîç íè êà þ ùèõ
ìåæ äó êîíñ òè òó öè îí íû ìè îð ãà íà ìè â ñâÿ çè ñ èõ êîíñ òè òó öè îí íû -
ìè ïîë íî ìî ÷è ÿ ìè; 

- íà êîíñ òè òó öè îí íîì óðîâ íå íàä ëå æà ùèì îá ðà çîì óñ òà íî âèòü íå îá -
õî äè ìûå è äîñ òà òî÷ íûå ãà ðàí òèè äëÿ ôóíê öè î íàëü íîé, èíñ òè òó öè î -
íàëü íîé, ìà òå ðè àëü íîé è ñî öè àëü íîé íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ -
òè.

Êà êèå øà ãè ïðåäï ðè íè ìà þò ñÿ â Ðåñ ïóá ëè êå Àð ìå íèÿ äëÿ ðàç ðå øå íèÿ
ñó ùå ñò âó þ ùèõ çà äà÷?

Ñå ãîä íÿ Àð ìå íèÿ íà õî äèò ñÿ â ïðî öåñ ñå êîíñ òè òó öè îí íûõ ðå ôîðì5.
Ïðî åê òîì èç ìå íå íèé Êîíñ òè òó öèè ÐÀ, â ÷àñò íîñ òè, íà êîíñ òè òó öè îí -
íîì óðîâ íå ïðåä ëà ãà åò ñÿ çàê ðå ïèòü îñ íîâ íóþ ôóíê öèþ Êîíñ òè òó öè -
îí íî ãî Ñó äà ïî îáåñ ïå ÷å íèþ âåð õî âå í ñòâà Êîíñ òè òó öèè. Òàê æå ïðå -
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5 5 îêòÿáðÿ 2015 ãîäà Íàöèîíàëüíîå Ñîáðàíèå ÐÀ îäîáðèëî èíèöèàòèâó Ïðåçèäåíòà ÐÀ î

âûíåñåíèå Ïðîåêòà èçìåíåíèé Êîíñòèòóöèè ÐÀ íà ðåôåðåíäóì. Ðåôåðåíäóì íàçíà÷åí íà 6

äåêàáðÿ 2015 ãîäà.



44 äóñ ìàò ðè âà þò ñÿ èç ìå íå íèÿ â ðàì êàõ ïîë íî ìî ÷èé Êîíñ òè òó öè îí íî ãî
Ñó äà. Â ÷àñò íîñ òè, ïðåä ëà ãà åò ñÿ â ïî ðÿä êå, óñ òà íîâ ëåí íîì Êîíñ òè òó -
öè åé è Çà êî íîì î Êîíñ òè òó öè îí íîì Ñó äå, ïðå äîñ òà âèòü Êîíñ òè òó öè -
îí íî ìó Ñó äó ñëå äó þ ùèå ïîë íî ìî ÷èÿ:

- äî ïðè íÿ òèÿ ïðî åê òà èç ìå íå íèé Êîíñ òè òó öèè, à òàê æå ïðî åê òîâ
ïðà âî âûõ àê òîâ, âû íî ñè ìûõ íà ðå ôå ðåí äóì, îï ðå äå ëÿòü èõ ñî îò âå ò -
ñòâèå Êîíñ òè òó öèè;

- äî ïîä ïè ñà íèÿ Ïðå çè äåí òîì ïðè íÿ òî ãî Íà öè î íàëü íûì Ñîá ðà íè åì
çà êî íà îï ðå äå ëÿòü  åãî ñî îò âå ò ñòâèå Êîíñ òè òó öèè;

- ðàç ðå øàòü ñïî ðû ìåæ äó êîíñ òè òó öè îí íû ìè îð ãà íà ìè êà ñà òåëü íî èõ
êîíñ òè òó öè îí íûõ ïîë íî ìî ÷èé;

- ïðè îï ðå äå ëå íèè êîíñ òè òó öè îí íîñ òè íîð ìà òèâ íî-ïðà âî âî ãî àê òà
ó÷è òû âàòü òàê æå òîë êî âà íèå ñî äåð æà íèÿ ñî îò âå ò ñòâó þ ùå ãî ïî ëî -
æå íèÿ, ðàñê ðû òî ãî â ïðà âîï ðè ìå íè òåëü íîé ïðàê òè êå.

È â çàê ëþ ÷å íèå, òîëü êî â ñëó ÷àå êîìï ëå êñ íûõ è ïîë íûõ êîíñ òè òó öè -
îí íî-ïðà âî âûõ ðå øå íèé ìîæ íî ñ óâå ðåí íîñòüþ êîíñ òà òè ðî âàòü: ÷òî
íå çà âè ñè ìîñòü ñó äåá íîé âëàñ òè ÿâ ëÿ åò ñÿ äåéñòâåí íîé ïðåä ïî ñûë êîé
âåð õî âå í ñòâà ïðà âà, ýô ôåê òèâ íîñ òè ïðà âî ñó äèÿ è ïîë íî öåí íîé ðå à ëè -
çà öèè êîíñ òè òó öè îí íî ãî ïðà âà ÷å ëî âå êà íà ñó äåá íóþ çà ùè òó.

Íà äå åì ñÿ, ÷òî  îá ñóæ äå íèÿ â ðàì êàõ äàí íîé Êîí ôå ðåí öèè òàê æå ñïî -
ñî á ñòâó þò óê ðåï ëå íèþ íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè â íà øåé ñòðà -
íå. 

Æå ëàþ óäà ÷è â ðà áî òå Êîí ôå ðåí öèè è áëà ãî äà ðþ çà âíè ìà íèå.

SUMMARY

The role of the Constitutional Court in strengthening of the independence
of the judicial power is based on its mission to administer constitutional
justice. It derives from the essence of the latter that the role of the
Constitutional Court in strengthening the independence of the judicial
power is, in particular,  to ensure the full and effective implementation of
the constitutional principles and norms on the independence of the judi-
cial power, thereby guaranteeing the defense of the judicial power from the
illegitimate influence and intervention and accessibility and efficiency of
justice, and precise implementation of the constitutional human right to
judicial protection.

Deriving from the current  constitutional regulations, it could be stated that
the RA Constitutional Court ensures and guarantees the full and effective
implementation of the constitutional principles and norms on the inde-
pendence of judiciary, the accessibility and efficiency of justice, as well as
the constitutional right to judicial protection through the implementation
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its constitutional power, pursuant to which, by the manner prescribed by
law, the conformity of the legal acts envisaged in Paragraph 1 of Article
100 of the RA Constitution to the Constitution is determined. 

Undoubtedly, the role of the Constitutional Court in strengthening the
independence of the judicial power is reflected in its decisions. At first, it
should be noted that since its establishment, the Constitutional Court has
made 206 decisions on the cases mentioned in Paragraph 1 of Article 100
of the Constitution of the Republic of Armenia. It may be stated that almost
half of the above mentioned decisions refer to the cases where the RA
Constitutional Court revealed, in particular, the content of the constitu-
tional principles and norms of independence of judicial power, the consti-
tutional requirements of administration of justice, as well as in the context
of ensuring full and effective implementation of judicial defence and
restoration of violated rights of individuals. By these decisions the RA
Constitutional Court has declared a significant part of the challenged legal
provisions as contradicting the RA Constitution and void.

Moreover, the Court declared the entire procedural institutions unconsti-
tutional such as in certain cases of formation of court composition, validi-
ty of judgment, the assurance of reasonable time of trial, the accessability
to the court and other issues. Guided by the provisions  stipulated in the
RA Constitution, the European Convention on Protection of Human Rights
and Fundamental Freedoms and other international legal documents, refer-
ring also to the international experience of the development of democra-
cy, the case law of the European Court of Human Rights, highlighting the
formation and development of the necessary normative-legal prerequisites,
assessing also the law enforcement practice, the Constitutional Court has
put forward doctrinal approaches and expressed key legal positions  in the
mentioned decisions on the basis of which numerous institutional changes
were made in the legislative regulations.  
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ÍÅ­ÇÀ­ÂÈ­ÑÈ­ÌÎÑÒÜ­ÑÓ­ÄÅÁ­ÍÎÉ­ÂËÀÑ­ÒÈ­
Â­ÊÎÍÑ­ÒÈ­ÒÓ­ÖÈ­ÎÍ­ÍÎÉ­ÑÈÑ­ÒÅ­ÌÅ­

×ÅØÑ­ÊÎÉ­ÐÅÑ­ÏÓÁ­ËÈ­ÊÈ­
È­Å¨­ÈÍ­ÒÅ­ÐÏ­ÐÅ­ÒÀ­ÖÈß­

ÊÎÍÑ­ÒÈ­ÒÓ­ÖÈ­ÎÍ­ÍÛÌ­ÑÓ­ÄÎÌ

ÐÀ­ÄÎ­ÂÀÍ­ÑÓ­ÕÀ­ÍÅÊ

Ñóäüÿ­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­×åøñ­êîé­Ðåñ­ïóá­ëè­êè

I. Êîíñ òè òó öè îí íîå ðå ãó ëè ðî âà íèå 

Êîíñ òè òó öè îí íàÿ ñèñ òå ìà ×åøñ êîé Ðåñ ïóá ëè êè çàê ðåï ëÿ åò íå çà âè ñè -
ìîñòü ñó äåá íîé âëàñ òè â òðåõ àñ ïåê òàõ: 

1.  Êàê ñòðóê òó ðàëü íûé ïðèí öèï Êîíñ òè òó öèè ×åøñ êîé Ðåñ ïóá ëè êè1.
Â ýòîì àñ ïåê òå ñó äåá íàÿ âëàñòü â ñèñ òå ìå ðàç äå ëå íèÿ ãî ñó äà ð ñòâåí íîé
âëàñ òè ÿâ ëÿ åò ñÿ îä íîé èç òðåõ ñîñ òàâ ëÿ þ ùèõ ãî ñó äà ð ñòâåí íîé âëàñ òè,
êî òî ðàÿ óðå ãó ëè ðî âà íà îò äåëü íî â ñî îò âå ò ñòâèè ñ Êîíñ òè òó öè åé, à îò
îñ òàëü íûõ ñîñ òàâ ëÿ þ ùèõ ãî ñó äà ð ñòâåí íîé âëàñ òè îò äå ëå íà óñ ëîâ íî (ñò
2., ï.1 è ãëà âà 3 Êîíñ òè òó öèè - Ñó äåá íàÿ âëàñòü). Ñîã ëàñ íî ñò. 81 Êîíñ -
òè òó öèè ñó äåá íóþ âëàñòü îòï ðàâ ëÿ þò íå çà âè ñè ìûå ñó äû, òî åñòü, ñ îä -
íîé ñòî ðî íû, ñó äû, îá ðà çó þ ùèå ñèñ òå ìó ñó äîâ (â ñî îò âå ò ñòâèè ñî ñò.
91 Êîíñ òè òó öèè - ðàéîí íûå, êðà å âûå, îê ðóæ íûå ñó äû, Âåð õîâ íûé Ñóä
è Âåð õîâ íûé Àä ìè íè ñò ðà òèâ íûé Ñóä), à ñ äðó ãîé ñòî ðî íû, Êîíñ òè òó -
öè îí íûé Ñóä êàê ñó äåá íûé îð ãàí, âû ïîë íÿ þ ùèé çà ùè òó êîíñ òè òó öè -
îí íîñ òè (ñò. 83 Êîíñ òè òó öèè). 

2. Êàê ãà ðàí òèÿ áåñï ðè ñò ðà ñò íûõ ðå øå íèé ñó äåé. Â ýòîì àñ ïåê òå
Êîíñ òè òó öèÿ ïðå äóñ ìàò ðè âà åò, ÷òî ñóäüè ïðè âû ïîë íå íèè ñâî èõ îáÿ -
çàí íîñ òåé äîëæ íû äåéñòâî âàòü íå çà âè ñè ìî è íèê òî íå ìî æåò ñòà âèòü
ïîä óã ðî çó èõ áåñï ðè ñò ðà ñò íîñòü (ñò. 82, ï. 1);  ñóäüþ íåëü çÿ îòîç âàòü
ïðî òèâ åãî âî ëè èëè ïå ðå âåñ òè â äðó ãîé ñóä; èñê ëþ ÷å íèÿ, ñâÿ çàí íûå,
â ÷àñò íîñ òè, ñ äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñòüþ, ïðå äóñ ìàò ðè âà åò
çà êîí (ñò. 82, ï. 2); äîëæ íîñòü ñóäüè íå ñîâ ìåñ òè ìà ñ äîëæ íîñòüþ Ïðå -
çè äåí òà Ðåñ ïóá ëè êè, ÷ëå íà ïàð ëà ìåí òà èëè ëþ áîé äðó ãîé äîëæ íîñòüþ
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1 Êîíñ òè òó öè îí íûé çà êîí ×åøñ êî ãî íà öè î íàëü íî ãî ñî âå òà ¹ 1/1993 Sb., Êîíñ òè òó öèÿ ×åøñ êîé

Ðåñ ïóá ëè êè ñ ïîï ðàâ êà ìè ïîñ ëå äó þ ùèõ êîíñ òè òó öè îí íûõ çà êî íîâ (äà ëåå òîëü êî "Êîíñ òè òó -

öèÿ").



â ñôå ðå ãî ñó äà ð ñòâåí íî ãî óï ðàâ ëå íèÿ; çà êîí óñ òà íàâ ëè âà åò, êà êèå åùå
âè äû äå ÿ òåëü íîñ òè íå ñîâ ìåñ òè ìû ñ èñ ïîë íå íè åì äîëæ íî ñò íûõ îáÿ -
çàí íîñ òåé ñóäüè (ñò. 82, ï. 3); ñóäüè ñó äîâ ñó äåá íîé ñèñ òå ìû íàç íà ÷à -
þò ñÿ Ïðå çè äåí òîì Ðåñ ïóá ëè êè áåç îã ðà íè ÷å íèÿ âî âðå ìå íè (ñò. 93, ï.
1); ñóäüÿ, ïðè íè ìàÿ ðå øå íèå, ñâÿ çàí çà êî íîì è ìåæ äó íà ðîä íûì äî ãî -
âî ðîì, êî òî ðûé ÿâ ëÿ åò ñÿ ÷àñòüþ ïðà âî ïî ðÿä êà; ñóäüÿ âïðà âå îöå íèòü
ñî îò âå ò ñòâèå äðó ãî ãî (ïîä çà êîí íî ãî) ïðà âî âî ãî ïðåä ïè ñà íèÿ çà êî íó
èëè òà êî ìó ìåæ äó íà ðîä íî ìó äî ãî âî ðó (ñò. 95, ï. 1). Íå çà âè ñè ìîñòü ñó -
äîâ è ñó äåé çàê ðåï ëå íà òàê æå Õàð òè åé îñ íîâ íûõ ïðàâ è ñâî áîä2, ñ îä -
íîé ñòî ðî íû, ïî ëî æå íè åì, íà îñ íî âà íèè êî òî ðî ãî ïå òè öèè íå ìî ãóò
çàò ðà ãè âàòü íå çà âè ñè ìîñòü ñó äà (ñò. 18, ï. 2), à ñ äðó ãîé ñòî ðî íû, îã ðà -
íè ÷å íè ÿ ìè íå êî òî ðûõ îñ íîâ íûõ ïðàâ ëè÷ íîñ òåé ñó äåé, êî òî ðûå íå
èìåþò ïðà âà íà çà áàñ òîâ êó (ñò. 27, ï. 4), à çà êîí ìî æåò îã ðà íè ÷èòü èõ
òàê æå â ïðà âå íà ïðåäï ðè íè ìà òåëü ñòâî è äðó ãóþ ýêî íî ìè ÷åñ êóþ äå ÿ -
òåëü íîñòü, ðàâ íî êàê è â ïðà âå ñîç äà âàòü ïî ëè òè ÷åñ êèå ïàð òèè  è ïî -
ëè òè ÷åñ êèå äâè æå íèÿ, à òàê æå îáú å äè íÿòü ñÿ â íèõ (ñò. 44). 

3) Êàê êîíñ òè òó öè îí íî ãà ðàí òè ðî âàí íîå ôóí äà ìåí òàëü íîå ñóáú åê òèâ -
íîå ïðî öåñ ñó àëü íîå ïðà âî. Ýòî ïðà âî ñôîð ìó ëè ðî âà íî êàê ïðà âî êàæ -
äî ãî ÷å ëî âå êà äî áè âàòü ñÿ  ïîñ ðå ä ñòâîì óñ òà íîâ ëåí íîé ïðî öå äó ðû ñâî -
èõ ïðàâ ïå ðåä íå çà âè ñè ìûì è áåñï ðè ñò ðà ñò íûì ñó äîì; óñ ëî âèÿ è äå -
òà ëè ðåã ëà ìåí òè ðó þò ñÿ çà êî íîì (ï. 1 è 4 ñò. 36 Õàð òèè). Çäåñü ðå÷ü
èäåò îá îòîá ðà æå íèè ïðà âà â ñïðà âåä ëè âîì ïðî öåñ ñå ïå ðåä íå çà âè ñè -
ìûì è áåñï ðè ñò ðà ñò íûì ñó äîì â ñî îò âå ò ñòâèè ñ ïóíêòîì 1. ñò. 6 Åâ ðî -
ïåéñ êîé êîí âåí öèè ïî çà ùè òå ïðàâ ÷å ëî âå êà è îñ íîâ íûõ ñâî áîä. Õàð -
òèÿ òàê æå ïðå äóñ ìàò ðè âà åò, ÷òî íè îäèí ÷å ëî âåê íå ìî æåò áûòü ëè -
øåí ñâî å ãî çà êîí íî ãî ñóäüè, à ïîä âå äî ì ñòâåí íîñòü ñó äà è ñóäüè îï ðå -
äå ëÿ åò ñÿ çà êî íîì (ñò. 38, ï. 2). 

II. Èí òå ðï ðå òà öèÿ íå çà âè ñè ìîñ òè ñó äîâ è ñó äåé 
Êîíñ òè òó öè îí íûì Ñó äîì 

Âî âñåõ îïè ñàí íûõ ïëîñ êîñ òÿõ íå çà âè ñè ìîñ òè ñó äîâ è ñó äåé Êîíñ òè -
òó öè îí íûé Ñóä ×Ð çà 22 ãî äà ñâî åé äå ÿ òåëü íîñ òè ðàç ðà áî òàë áî ãà òóþ
þäè êà òó ðó. Â íåé çà ôèê ñè ðî âà íî, ê ïðè ìå ðó, ÷òî, "õî òÿ ... â ñôå ðå
ïðà âî ñó äèÿ äà æå äå ìîê ðà òè ÷åñ êîå ãî ñó äà ð ñòâî íå ñòðå ìèò ñÿ ê ìàê ñè -
ìà ëè ñ òñêèì ïðîã ðàì ìàì, ñ äðó ãîé ñòî ðî íû, îíî îáÿ çà íî ñîç äà âàòü
èíñ òè òó öè î íàëü íûå ïðåä ïî ñûë êè äëÿ ðå àëü íîé íå çà âè ñè ìîñ òè ñó äîâ,
÷òî áû ñòà áè ëè çè ðî âàòü èõ ïî çè öèþ ïî îò íî øå íèþ ê çà êî íî äà òåëü -
íîé è èñ ïîë íè òåëü íîé âëàñ òè, êàê âàæ íî ãî ãî ñó äà ð ñòâî îá ðà çó þ ùå ãî,
íî â òî æå âðå ìÿ è "ïî ëå ìè ÷åñ êî ãî ýëå ìåí òà". Íå çà âè ñè ìîñòü ñó äåé
"ñî äåð æèò â ñå áå ðÿä àñ ïåê òîâ, êî òî ðûå âìåñ òå âçÿ òûå äîëæ íû ñîç -
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2 Õàð òèÿ îñ íîâ íûõ ïðàâ è ñâî áîä (äà ëåå òîëü êî "Õàð òèÿ") îáú ÿâ ëå íà Êîíñ òè òó öè îí íûì çà êî íîì

¹ 23/1991 Sb., à òàê æå îáú ÿâ ëå íà ïîä ¹ 2/1993 Sb., ñîã ëàñ íî  ï. 1 ñò. 3 è ñò. 112 Êîíñ òè òó öèè

ÿâ ëÿ åò ñÿ ÷àñòüþ êîíñ òè òó öè îí íîé ñèñ òå ìû ×åøñ êîé Ðåñ ïóá ëè êè.



48 äàòü ïðåä ïî ñûë êè äëÿ òî ãî, ÷òî áû ñó äû ìîã ëè âû ïîë íÿòü ñâîè çà äà ÷è
è îáÿ çàí íîñ òè,  â ÷àñò íîñ òè, â îá ëàñ òè ïðàâ è ñâî áîä ÷å ëî âå êà è
ãðàæ äà íè íà (...) íå êî òî ðûå èç ýòèõ àñ ïåê òîâ ìî ãóò èìåòü íå ìà òå ðè -
àëü íûé õà ðàê òåð, íåñ ìîò ðÿ íà òî, ÷òî êàæ äûé òà êîé àñ ïåêò, åñ -
òå ñò âåí íî, îä íîâ ðå ìåí íî íå ñåò â ñå áå è íå ìà òå ðè àëü íûé ïîä òåêñò"3.

Â êëþ ÷å âîì ðå øå íèè, êî òî ðûì ïî ïðåä ëî æå íèþ Ïðå çè äåí òà ðåñ ïóá -
ëè êè áûë îò ìå íåí ðÿä ïî ëî æå íèé Çà êî íà "Î ñó äàõ è ñóäü ÿõ"4, Êîíñ òè -
òó öè îí íûé Ñóä êîíñ òà òè ðî âàë: "Ðå àëü íàÿ íå çà âè ñè ìîñòü ñó äîâ ÿâ ëÿ -
åò ñÿ ñïå öè ôè ÷åñ êèì è íåï ðå ìåí íûì àò ðè áó òîì ñó äåá íîé âëàñ òè,
îáîñ íî âàí íûì, à òàê æå òðå áó å ìûì ñò. 4 Êîíñ òè òó öèè, â ñî îò âå ò -
ñòâèè ñ êî òî ðûì îñ íîâ íûå ïðà âà è ñâî áî äû íà õî äÿò ñÿ ïîä çà ùè òîé
ñó äåá íîé âëàñ òè, ðàâ íî êàê è ñò. 81 è 82 Êîíñ òè òó öèè .... Óæå îò ìå -
÷åí íàÿ õà ðàê òåð íàÿ îñî áåí íîñòü è ñî äåð æà íèå ñó äåá íîé âëàñ òè, ñëå -
äî âà òåëü íî, íå ìî ãóò áûòü ïîñ òàâ ëå íû ïîä ñîì íå íèå, ïî ý òî ìó è å¸
îñ íîâ íûå ôóíê öèè íå ñîâ ìåñ òè ìû ñ ëþ áîé äðó ãîé ôîð ìîé ïðî íèê íî âå -
íèÿ äðó ãîé ñîñ òàâ ëÿ þ ùåé ãî ñó äà ð ñòâåí íîé âëàñ òè, ïðåä ïî ñûë êà êî òî -
ðîé áû ëà ... îò ìå ÷å íà ... â íû íåø íåé Êîíñ òè òó öèè ...  â ñò. 82, ï. 3 ....
Ñëå äî âà òåëü íî, ïðèí öèï íå çà âè ñè ìîñ òè ñó äà èìå åò â ýòîì îò íî øå -
íèè, êàê óæå ãî âî ðè ëîñü, áå çóñ ëîâ íûé õà ðàê òåð, èñê ëþ ÷à þ ùèé âîç ìîæ -
íîñòü âìå øà òåëü ñòâà ñî ñòî ðî íû èñ ïîë íè òåëü íîé âëàñ òè. (...) Íå çà -
âè ñè ìîñòü ñó äåé, ðàâ íî êàê è íå çà âè ñè ìîñòü ñó äåá íîé âëàñ òè ... ñâÿ -
çà íû è íà õî äÿò ñÿ â ñîñ òî ÿ íèè âçà èì íîé îáóñ ëîâ ëåí íîñ òè, ò. å. è ñ
áåñï ðè ñò ðà ñò íîñòüþ ñóäüè è ñó äà. Íå çà âè ñè ìîñòü è áåñï ðè ñò ðà ñò -
íîñòü ÿâ ëÿ þò ñÿ íå îòú åì ëå ìû ìè àò ðè áó òà ìè ïî íÿ òèÿ "ñóä". Åãî áåñ-
ï ðè ñò ðà ñò íîñòü è íå çà âè ñè ìîñòü ÿâ ëÿ þò ñÿ òå ìè öåí íîñ òÿ ìè, êî òî -
ðûå ïðè íî ñÿò ïîëü çó âñåì, ïî òî ìó ÷òî ýòî îä íà èç ãà ðàí òèé ðà âå í -
ñòâà è ïðà âî âîé áå çî ïàñ íîñ òè â äå ìîê ðà òè ÷åñ êîì îá ùå ñò âå. Òîëü êî
áåñï ðè ñò ðà ñò íûé ñóä ñïî ñî áåí îáåñ ïå ÷èòü èñ òèí íîå ïðà âî ñó äèå âñåã -
äà è âñåì, ïðè ýòîì îä íèì èç ñðåäñòâ, ãà ðàí òè ðó þ ùèõ áåñï ðè ñò ðà ñò -
íîñòü ñó äà, ÿâ ëÿ åò ñÿ íå çà âè ñè ìîñòü ñó äåé"5.

Ïîç æå Êîíñ òè òó öè îí íûé Ñóä âûñ êà çàë ñâîå ìíå íèå î ïðå äå ëàõ íå çà -
âè ñè ìîñ òè ñó äåé: "Êîíñ òè òó öè îí íàÿ ãà ðàí òèÿ íå çà âè ñè ìîñ òè ñó äåé
îç íà ÷à åò, ÷òî íèê òî íå â ïðà âå  âìå øè âàòü ñÿ â ðàç áè ðà òåëü ñòâî ïå -
ðåä ñó äîì è â âû íå ñå íèå ñó äåá íî ãî ðå øå íèÿ. (...) Íå çà âè ñè ìîñòü âû íå -
ñåí íûõ ñóäü åé ðå øå íèé ... ýòî íå àá ñî ëþò íîå ïî íÿ òèå, à íà î áî ðîò,
îò íî ñè òåëü íîå, ïî òî ìó ÷òî ñóäüÿ, ïðè íè ìàÿ ñâîå ðå øå íèå, íå ìî æåò
äåéñòâî âàòü ïðî èç âîëü íî, à â ðàì êàõ çà êî íà, êî òî ðûé, îä íà êî, ... äîë -
æåí áûòü â ñî îò âå ò ñòâèè ñ êîíñ òè òó öè îí íîé ñèñ òå ìîé. Âïðî ÷åì, åñ -
ëè áû ñó ùå ñò âî âà ëà àá ñî ëþò íàÿ íå çà âè ñè ìîñòü, òî îíà áû äåéñòâî -
âà ëà êîíò ðïðî äóê òèâ íî, ïîñ êîëü êó ñêî ðåå áû óñ ëîæ íÿ ëà, ÷åì ñïî ñî á -
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3 Ðå øå íèå îò 15. 09. 1999 ðåã. íî ìåð Pl. ÚS 13/1999 (N 125/15 SbNU 191, 233/1999 Sb.).
4 Çà êîí ¹ 6/2002 Sb. Î ñó äàõ, ñóäü ÿõ, ïðè ñÿæ íûõ è ãî ñó äà ð ñòâåí íîì óï ðàâ ëå íèè ñó äîâ, îá èç -

ìå íå íèè íå êî òî ðûõ äðó ãèõ çà êî íîâ (Çà êîí "Î ñó äàõ è ñóäü ÿõ") îò íî ñèò ñÿ ê ñó äàì, âõî äÿ ùèì â

ñó äåá íóþ ñèñ òå ìó, íî íå ê Êîíñ òè òó öè îí íî ìó Ñó äó.
5 Ðå øå íèå îò 18. 06. 2002 ðåã. íî ìåð Pl. ÚS 7/02 (N 78/26 SbNU 273, 349/2002 Sb.).
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ñòâî âà ëà ïðè íÿ òèþ ðå øå íèé. Òà êèì îá ðà çîì, íå çà âè ñè ìîñòü ñó äåé
èìå åò ñâîè ïðå äå ëû. Îã ðà íè ÷åí íîñòü çà êî íîì, îä íà êî, íå îç íà ÷à åò çà -
âè ñè ìîñòü îò çà êî íî äà òåëü ñòâà. È ïî îò íî øå íèþ ê çà êî íî äà òåëü íîé
âëàñ òè ñóäüÿ òàê æå íå çà âè ñèì. Íå çà âè ñè ìîñòü ñóäüè îò çà êî íî äà -
òåëü íîé âëàñ òè îç íà ÷à åò, ÷òî çà êî íî äà òåëü íîé âëàñ òè çàï ðå ùå íî
îêà çû âàòü ïðÿ ìîå âëè ÿ íèå íà ðå øå íèÿ â êîíê ðåò íûõ ñëó ÷à ÿõ â õî äå
òå êó ùå ãî ïðî öåñ ñà. Íî ýòî íå ìå øà åò çà êî íî äà òåëü íîé âëàñ òè, äà æå
íà î áî ðîò, ýòî åãî ãëàâ íàÿ çà äà ÷à - óñ òà íàâ ëè âàòü ïðà âè ëà è ïðî öå äó -
ðû, êî òî ðûå áó äóò ïðè ìå íÿòü ñÿ ñóäü ÿ ìè â îòï ðàâ ëå íèè ïðà âà"6.

Â ðå øå íèè, êî òî ðûì Êîíñ òè òó öè îí íûé Ñóä îò ìå íèë ïî ëî æå íèå § 106
ïóíêò 1 Çà êî íà "Î ñó äàõ è ñóäü ÿõ", ÷òî ïîç âî ëÿ ëî îò çû âàòü ïðåä ñå äà -
òå ëÿ èëè çà ìåñ òè òå ëÿ ïðåä ñå äà òå ëÿ ëþ áî ãî ñó äà, "åñ ëè îí ñåðü åç íûì
îá ðà çîì èëè íå îä íîê ðàò íî íà ðó øà åò óñ òà íîâ ëåí íûå çà êî íîì îáÿ çàí -
íîñ òè ïðè èñ ïîë íå íèè ãî ñó äà ð ñòâåí íî ãî óï ðàâ ëå íèÿ ñó äîâ", ãî âî ðèò -
ñÿ: "Îä íèì èç îñ íîâ íûõ óñ ëî âèé äëÿ âåð õî âå í ñòâà ïðà âà ÿâ ëÿ åò ñÿ ñèëü -
íîå è íå çà âè ñè ìîå ïðà âî ñó äèå. Â ãî ñó äà ð ñòâå, êî òî ðîå äîëæ íî ñ÷è -
òàòü ñÿ ãî ñó äà ð ñòâîì ïðà âî âûì, ñó äåá íàÿ âëàñòü äîëæ íà ðàñ ñìàò ðè -
âàòü ñÿ êàê îäèí èç òðåõ òè ïîâ âëàñ òè, èìå þ ùèé òîò æå âåñ, ÷òî è
èñ ïîë íè òåëü íàÿ è çà êî íî äà òåëü íàÿ âëàñ òè, îò êî òî ðûõ ñó äåá íàÿ
âëàñòü äîëæ íà áûòü â íà è áîëü øåé ñòå ïå íè íå çà âè ñè ìà, ïðè ýòîì ñó -
äåá íàÿ âëàñòü ïîëü çó åò ñÿ îñî áî îò ìå ÷åí íîé  êîíñ òè òó öè îí íîé çà ùè -
òîé íå çà âè ñè ìîñ òè, êàê åäèí ñòâåí íàÿ èç òðåõ òè ïîâ âëàñ òè. Äàí íûé
ïðèí öèï áûë â áîëü øåé èëè ìåíü øåé ñòå ïå íè âíåä ðåí â êîíñ òè òó öèè
áîëü øè í ñòâà ñòðàí ìè ðà, èíîã äà äà æå è â òåõ ãî ñó äà ð ñòâàõ, ãäå ïðà -
âî ñó äèå íå áû ëî (èëè íå ÿâ ëÿ åò ñÿ) äå-ôàê òî íå çà âè ñè ìûì. Ñó ùå ñò âó -
åò îïàñ íîñòü, ÷òî ýòîò ïðèí öèï îñ òà åò ñÿ âñå ãî ëèøü òå î ðå òè ÷åñ -
êîé êîíñòðóê öè åé, åñ ëè ñîáñòâåí íî òåêñò êîíñ òè òó öèè èëè õî òÿ áû
ïðà âî âûå ïðåä ïè ñà íèÿ, êî òî ðû ìè ðó êî âî ä ñòâó åò ñÿ ïðà âî ñó äèå, íå äî -
ïîë íÿò äðó ãèå ïðèí öè ïû, êî òî ðûå ìîæ íî èçâ ëå÷ü èç êîíñ òè òó öèé
áîëü øè í ñòâà çà ïàä íî åâ ðî ïåéñ êèõ ñòðàí, à òàê æå èç íà è áî ëåå âàæ íûõ
ìåæ äó íà ðîä íûõ äî êó ìåí òîâ, êà ñà þ ùèõ ñÿ ïðîá ëå ìà òè êè íå çà âè ñè ìîñ -
òè ñó äåá íîé âëàñ òè"7.

Â ðå øå íèè, ïðè íÿ òîì â 2007 ãî äó, Êîíñ òè òó öè îí íûé Ñóä îõà ðàê òå ðè -
çî âàë íå çà âè ñè ìóþ ñó äåá íóþ ñèñ òå ìó êàê íå èç ìåí íóþ ÷àñòü êîíñ òè -
òó öè îí íî ãî ïî ðÿä êà: "Êîíñ òè òó öè îí íûé Ñóä èñ õî äèò èç ïðåä ïî ñûë êè,
÷òî ïðèí öèï íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè ÿâ ëÿ åò ñÿ îä íèì èç ñó ùå -
ñò âåí íûõ àò ðè áó òîâ äå ìîê ðà òè ÷åñ êî ãî ïðà âî âî ãî ãî ñó äà ð ñòâà (ñò. 9,
ï. 2 Êîíñ òè òó öèè). Òðå áî âà íèå íå çà âè ñè ìîé þñ òè öèè èñ õî äèò èç äâóõ
èñ òî÷ íè êîâ: íåéò ðàëü íîñ òè ñó äåé êàê ãà ðàí òèè ñïðà âåä ëè âî ãî, áåñ-
ï ðè ñò ðà ñò íî ãî è îáú åê òèâ íî ãî ñó äåá íî ãî ðàç áè ðà òåëü ñòâà è îáåñ ïå -
÷å íèÿ ïðàâ è ñâî áîä îò äåëü íûõ ëèö ñóäü åé, "îò ìå æå âàí íûì" îò ïî ëè -
òè ÷åñ êîé âëàñ òè. Íå çà âè ñè ìîñòü ñó äåé îáåñ ïå ÷å íà ãà ðàí òè ÿ ìè îñî áî -
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6 Ðå øå íèå îò 28. 5. 2005 ðåã. íî ìåð Pl. ÚS 60/04 (N 96/37 SbNU 297, 264/2005 Sb.).
7 Ðå øå íèå îò 11. 06. 2006 ðåã. íî ìåð Pl. ÚS 18/06 (N 130/42 SbNU 13, 397/2006 Sb.).



ãî ïðà âî âî ãî ñòà òó ñà (ê êî òî ðûì ñëå äó åò îò íåñ òè íåñ ìå ùà å ìîñòü,
íå îò çû âà å ìîñòü, íåï ðè êîñ íî âåí íîñòü), à òàê æå ãà ðàí òè ÿ ìè îð ãà íè -
çà öè îí íîé è äîëæ íî ñò íîé íå çà âè ñè ìîñ òè îò îð ãà íîâ, ïðåäñ òàâ ëÿ þ -
ùèõ çà êî íî äà òåëü íóþ, è îñî áåí íî, èñ ïîë íè òåëü íóþ âëàñòü, ðàâ íî êàê
è îò äå ëå íèå ñó äåá íîé âëàñ òè îò çà êî íî äà òåëü íîé è èñ ïîë íè òåëü íîé
âëàñ òåé (â ÷àñò íîñ òè, ÷å ðåç ïðè ìå íå íèå ïðèí öè ïà íå ñîâ ìåñ òè ìîñ òè).
Ñ òî÷ êè çðå íèÿ ñî äåð æà íèÿ, íå çà âè ñè ìîñòü ñó äåé îáåñ ïå ÷å íà èõ ñâÿ -
çàí íîñòüþ ëèøü çà êî íîì, ò. å. èñê ëþ ÷å íè åì êà êèõ-ëè áî ýëå ìåí òîâ ñó -
áîð äè íà öèè â ïðè íÿ òèè ñó äåá íûõ ðå øå íèé"8.

III. Ìî äåëü óï ðàâ ëå íèÿ ñó äîâ â ×åøñ êîé Ðåñ ïóá ëè êå - 
ïîñ òî ÿí íî îòê ðû òûé âîï ðîñ 

Â ïðèí öè ïå Êîíñ òè òó öèÿ îñ òàâ ëÿ åò âîï ðîñ óï ðàâ ëå íèÿ ñó äîâ â êîì ïå -
òåí öèè çà êî íî äà òå ëåé. Îá óï ðàâ ëå íèè ïðà âî ñó äè åì âî îá ùå íå óïî ìè -
íà åò è íå ó÷ ðåæ äà åò  íè êà êèõ ñïå öè àëü íûõ îð ãà íîâ òàê íà çû âà å ìî ãî
ñó äåéñ êî ãî ñà ìî óï ðàâ ëå íèÿ. Ïî êà åäèí ñòâåí íîé ïî ïûò êîé èñ ïîë íè -
òåëü íîé âëàñ òè ïî âîï ðî ñó êîíñ òè òó öè îí íî ãî ðå ãó ëè ðî âà íèÿ ïðîá ëå -
ìà òè êè óï ðàâ ëå íèÿ ñó äîâ ñòàë ïðà âè òåëü ñòâåí íûé ïðî åêò ïîï ðàâ êè ê
Êîíñ òè òó öèè, äà òè ðó å ìûé ôåâ ðà ëåì 2000 ãî äà9, êî òî ðûé ïðå äóñ ìàò ðè -
âàë ñîç äà íèå Âåð õîâ íî ãî Ñî âå òà ïðà âî ñó äèÿ, â çà äà ÷ó êî òî ðî ãî âõî äè -
ëî áû ñîá ëþ äå íèå íå çà âè ñè ìîñ òè ñó äîâ è ñó äåé. Ó÷àñ òèå Ñî âå òà â óï -
ðàâ ëå íèè ñó äà ìè äîëæ íî áû ëî ñîñ òî ÿòü, â ÷àñò íîñ òè, â ïðåäñ òàâ ëå íèè
Ïðå çè äåí òó ðåñ ïóá ëè êè ïðåä ëî æå íèé ïî êàí äè äà òó ðàì íà äîëæ íîñòü
ñó äåé (â íàñ òî ÿ ùåå âðå ìÿ äå ôàê òî ýòî âû ïîë íÿ åò ïðà âè òåëü ñòâî ïî
ïðåä ëî æå íèþ ìè íè ñò ðà þñ òè öèè) è êàí äè äà òóð äëÿ íàç íà ÷å íèÿ íà
äîëæ íîñ òè Ïðåä ñå äà òå ëÿ è çà ìåñ òè òå ëåé Ïðåä ñå äà òå ëÿ Âåð õîâ íî ãî Ñó -
äà, à òàê æå ïðåä ëî æå íèé ïî èõ îò çû âó (â íàñ òî ÿ ùåå âðå ìÿ áåç òà êî ãî
ïðåä ëî æå íèÿ èõ íàç íà ÷à åò Ïðå çè äåíò ðåñ ïóá ëè êè ñðî êîì íà 10 ëåò, è
áåç êîíò ðàñ ñèã íà öèè ïðåìü åð-ìè íè ñò ðà, ïðè ýòîì îí îã ðà íè ÷åí â ñâî -
åì âû áî ðå - â ñî îò âå ò ñòâèè ñ òîë êî âà íè åì Êîíñ òè òó öè îí íî ãî Ñó äà10  -
ñîñ òà âîì ñó äåé Âåð õîâ íî ãî Ñó äà). Ñî âåò äîë æåí áûë ñîñ òî ÿòü èç 16
÷ëå íîâ ñ ïÿ òè ëåò íèì ñðî êîì ïîë íî ìî ÷èé, Ïðåä ñå äà òå ëåì Ñî âå òà äîë -
æåí áûë áûòü Ïðåä ñå äà òåëü Âåð õîâ íî ãî Ñó äà, 7 ÷ëå íîâ äîëæ íû áû ëè
áûòü èçá ðà íû âñå ìè ñóäü ÿ ìè èç ñâî å ãî ñîñ òà âà, à çà òåì ïî ÷å òû ðå ÷ëå -
íà êàæ äîé ïà ëà òîé Ïàð ëà ìåí òà èç ÷èñ ëà çàñ ëó æåí íûõ ëèö â îá ëàñ òè
ïðà âà. 

Íî ïîñ êîëü êó ïðî åêò â Ïà ëà òå äå ïó òà òîâ áûë îòê ëî íåí, íî âûé çà êîí
î ñó äàõ è ñóäü ÿõ ñîõ ðà íèë ñó ùå ñò âó þ ùóþ ìî äåëü ãî ñó äà ð ñòâåí íî ãî
óï ðàâ ëå íèÿ ñó äà ìè, îð ãà íà ìè êî òî ðîé ÿâ ëÿ þò ñÿ ïðåä ñå äà òå ëè è çà ìåñ -
òè òå ëè ïðåä ñå äà òå ëåé ñî îò âå òñ òâó þ ùèõ ñó äîâ, à å¸ öåíò ðàëü íûì îð ãà -
íîì - Ìè íèñ òå ð ñòâî þñ òè öèè. Ãî ñó äà ð ñòâåí íîå óï ðàâ ëå íèå ñó äà ìè
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8 Ðå øå íèå îò 16. 07. 2007ðåã. íî ìåð Pl. ÚS 55/05 (N 9/44 SbNU 103, 65/2007 Sb.).
9 Ïà ëà òà äå ïó òà òîâ 2000, III-ãî ñî çû âà, èç äà íèå 541.
10 Ðå øå íèå îò 12. 9. 2007 ðåã. íî ìåð Pl. ÚS 87/06 (N 139/46 SbNU 313).



ñîç äà åò äëÿ ñó äîâ óñ ëî âèÿ äëÿ íàä ëå æà ùå ãî îòï ðàâ ëå íèÿ ïðà âî ñó äèÿ,
îñî áåí íî ïî ïåð ñî íàëü íîé, îð ãà íè çà öè îí íîé, ýêî íî ìè ÷åñ êîé, ôè íàí -
ñî âîé è âîñ ïè òà òåëü íîé ÷àñ òè, à òàê æå îñó ùå ñ òâëÿ åò íàä çîð çà íàä ëå -
æà ùèì èñ ïîë íå íè åì çà äà÷, âîç ëî æåí íûõ íà ñó äû. Ìè íèñ òå ð ñòâî îñó -
ùå ñ òâëÿ åò óï ðàâ ëå íèå ñó äà ìè èñê ëþ ÷è òåëü íî ñðåä ñòâà ìè, ïðå äóñ ìîò -
ðåí íû ìè çà êî íîì, ïðè ýòîì óï ðàâ ëå íèå îê ðóæ íû ìè, êðà å âû ìè è
ðàéîí íû ìè ñó äà ìè îñó ùå ñ òâëÿ åò ñÿ èì íàï ðÿ ìóþ èëè ÷å ðåç ïðåä ñå äà -
òå ëåé ýòèõ ñó äîâ; óï ðàâ ëå íèå Âåð õîâ íûì Ñó äîì è Âåð õîâ íûì Àä ìè -
íè ñò ðà òèâ íûì Ñó äîì îñó ùå ñ òâëÿ åò ñÿ òîëü êî ÷å ðåç ïðåä ñå äà òå ëåé ýòèõ
ñó äîâ. Â ÷àñò íîñ òè, åæå ãîä íî, èñ õî äÿ èç êî ëè ÷å ñò âà ðàñ ñìàò ðè âà å ìûõ
äåë, ìè íèñ òå ð ñòâî óñ òà íàâ ëè âà åò äëÿ êàæ äî ãî ñó äà ÷èñ ëî ñó äåé, ïî -
ìîù íè êîâ è ñòàð øèõ ñó äåá íûõ ÷è íîâ íè êîâ (â Âåð õîâ íîì Ñó äå - ïî äî -
ãî âî ðåí íîñ òè ñ ïðåä ñå äà òå ëåì, â îñ òàëü íûõ ñó äàõ - ïîñ ëå çà ÿâ ëå íèÿ
ïðåä ñå äà òå ëÿ ñó äà), óï ðàâ ëÿ åò è îð ãà íè çó åò ïîä ãî òîâ êó êàí äè äà òîâ (óñ -
òà íàâ ëè âà åò äëÿ êàæ äî ãî êðà å âî ãî ñó äà èõ êî ëè ÷å ñò âî), îð ãà íè çó åò è
îáåñ ïå ÷è âà åò ïðè åì ñïå öè à ëè çè ðî âàí íûõ ñó äåá íûõ ýê çà ìå íîâ, âå äåò
ìî íè òî ðèíã è äà åò îöåí êó õî äó äåéñòâèé ñó äîâ (êðî ìå Âåð õîâ íî ãî) â
óï ðàâ ëå íèè è ïðè íÿ òèè ðå øå íèé, èñ õî äÿ èç ñîá ëþ äå íèÿ ïðèí öè ïîâ
äîñ òî è í ñòâà äåéñòâèé è ñó äåá íîé ýòè êè, íàá ëþ äà åò çà õî äîì ïðî öåñ -
ñà íà ïðåä ìåò íå îï ðàâ äàí íûõ çà äåð æåê. Ìè íèñòð þñ òè öèè ìî æåò íà
ëþ áî ãî ñóäüþ ïî äàòü çà ÿâ ëå íèå î âîç áóæ äå íèè äèñ öèï ëè íàð íî ãî ðàç -
áè ðà òåëü ñòâà. Õî òÿ çà êî íîì ïðå äóñ ìîò ðå íî ñîç äà íèå ñó äåéñ êèõ ñî âå -
òîâ, èç áè ðà å ìûõ íà 5 ëåò ñóäü ÿ ìè äàí íî ãî ñó äà, îä íà êî îíè ÿâ ëÿ þò ñÿ
ëèøü êîí ñóëü òà òèâ íûì îð ãà íîì ïðè ïðåä ñå äà òå ëå ñó äà, êî òî ðûé äà åò
ñâîå çàê ëþ ÷å íèå ïî âîï ðî ñó ïåð ñî íàëü íûõ íàç íà ÷å íèé è ðàñ ñìàò ðè -
âà åò ïðåä ëî æå íèÿ îò íî ñè òåëü íî ïëà íà ðà áî òû ñó äà. 

Â õî äå ïå ðåñ ìîò ðà ïî ëî æå íèé Çà êî íà "Î ñó äàõ è ñóäü ÿõ", îá æà ëî âàí -
íûõ Ïðå çè äåí òîì ðåñ ïóá ëè êè, Êîíñ òè òó öè îí íûé Ñóä óæå â 2002 ãî äó
îò ìå íèë ïðàê òè ÷åñ êè âñå åãî ïî ëî æå íèÿ, ðåã ëà ìåí òè ðó þ ùèå èñ ïîë íå -
íèå ãî ñó äà ð ñòâåí íî ãî óï ðàâ ëå íèÿ ñó äà ìè íà îò äåëü íûõ óðîâ íÿõ ñó äåá -
íîé ñèñ òå ìû èõ ïðåä ñå äà òå ëÿ ìè. Ïðè ýòîì áû ëî óñ òà íîâ ëå íî, ÷òî "òå -
êó ùåå ñîñ òî ÿ íèå, êîã äà öåíò ðàëü íûì îð ãà íîì ãî ñó äà ð ñòâåí íî ãî óï -
ðàâ ëå íèÿ ñó äà ìè ÿâ ëÿ åò ñÿ Ìè íèñ òå ð ñòâî þñ òè öèè, à ñà ìà ñó äåá íàÿ
âëàñòü íå èìå åò ñîáñòâåí íî ãî ïðåäñ òà âè òåëü íî ãî îð ãà íà íà åãî óðîâ -
íå (êà êîé æå îð ãàí áûë áû ïðèç âàí âçÿòü íà ñå áÿ ðîëü ìè íèñ òå ð ñòâà
â êàä ðî âûõ âîï ðî ñàõ, à òàê æå íàä çî ðà çà ïðî ôåñ ñè î íàëü íûì óðîâ íåì
ñó äåé, è âîç ìîæ íî, â äðó ãèõ îá ëàñ òÿõ ðó êî âî ä ñòâà è îñó ùå ñ òâëå íèÿ
óï ðàâ ëå íèÿ ïðà âî ñó äè åì), ïî ìíå íèþ Êîíñ òè òó öè îí íî ãî Ñó äà, â äîñ -
òà òî÷ íîé ñòå ïå íè íå èñê ëþ ÷à åò âîç ìîæ íîñ òè êîñ âåí íî ãî âëè ÿ íèÿ èñ -
ïîë íè òåëü íîé âëàñ òè íà ñó äåá íóþ âëàñòü (íàï ðè ìåð, ïó òåì ðàñï ðå äå -
ëå íèÿ áþä æåò íûõ ñðåäñòâ è êîíò ðî ëÿ çà èõ èñ ïîëü çî âà íè åì). Â òî æå
âðå ìÿ áû ëî óêà çà íî, ÷òî "Êîíñ òè òó öè îí íî ìó Ñó äó íå òðå áó åò ñÿ ðå -
øàòü, êà êèì ïó òåì äîë æåí ðå øàòü ñÿ âîï ðîñ îñó ùå ñ òâëå íèÿ óï ðàâ ëå -
íèÿ ñó äà ìè, ïîñ êîëü êó ýòî çà äà ÷à çà êî íî äà òåëü íîé âëàñ òè. Ýòà
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52 âëàñòü, îä íà êî, ïðè âû áî ðå ìî äå ëè ñó äåá íî ãî óï ðàâ ëå íèÿ äîëæ íà áû ëà
áû ñòðî ãî ñîá ëþ äàòü ðàç äå ëå íèå ãî ñó äà ð ñòâåí íîé âëàñ òè"11.

Íà ðå øå íèå Êîíñ òè òó öè îí íî ãî Ñó äà ïðà âè òåëü ñòâî îò ðå à ãè ðî âà ëî â
2003 ãî äó Ïðî åê òîì î âíå ñå íèè ïîï ðàâ êè â Êîíñ òè òó öèþ, êî òî ðàÿ
ëèøü ëà êî íè÷ íî äî ïîë íè ëà ï. 2 ñò. 91: "Ãî ñó äà ð ñòâåí íîå óï ðàâ ëå íèå
ñó äîâ ðåã ëà ìåí òè ðó åò ñÿ çà êî íîì". Â ïî ÿñ íè òåëü íîé çà ïèñ êå ïðà âè -
òåëü ñòâî óêà çà ëî, ÷òî "èç îáîñ íî âà íèÿ ðå øå íèÿ Êîíñ òè òó öè îí íî ãî Ñó -
äà ìîæ íî çàê ëþ ÷èòü, ÷òî îñ íîâ íîé ïðè ÷è íîé îò ìå íû ïî ëî æå íèé Çà -
êî íà "Î ñó äàõ è ñóäü ÿõ", ðå ãó ëè ðó þ ùèõ îñó ùå ñ òâëå íèå ãî ñó äà ð ñòâåí -
íî ãî óï ðàâ ëå íèÿ ñó äà ìè èõ ïðåä ñå äà òå ëÿ ìè, íå ÿâ ëÿ åò ñÿ îä íîç íà÷ íîå
óáåæ äå íèå, ÷òî äàí íûé ñïî ñîá îñó ùå ñ òâëå íèÿ ãî ñó äà ð ñòâåí íî ãî óï -
ðàâ ëå íèÿ ñó äà ìè ïðèí öè ïè àëü íî ïðî òè âî ðå ÷èò ïðèí öè ïó íå çà âè ñè ìîñ -
òè ïðà âî ñó äèÿ ... Îñó ùå ñ òâëå íèå ãî ñó äà ð ñòâåí íî ãî óï ðàâ ëå íèÿ ñó äà ìè
÷å ðåç èõ ïðåä ñå äà òå ëåé â ÷åøñ êîì, à ðà íåå ÷å õîñ ëî âàö êîì ïðà âî ñó äèè
èìå åò äàâ íþþ òðà äè öèþ, íà ÷è íàÿ ñî âðå ìåí Ïåð âîé Ðåñ ïóá ëè êè (à
âîç ìîæ íî, åùå äî å¸ âîç íèê íî âå íèÿ), è ñî îò âå ò ñòâó åò â îá ùåì ñìûñ -
ëå âêëþ ÷å íèþ ñó äåá íîé âëàñ òè â êîíñ òè òó öè îí íîå ðå ãó ëè ðî âà íèå è
ðàñ ñìàò ðè âà å ìîå çäåñü ðàç äå ëå íèå ìåæ äó èñ ïîë íè òåëü íîé è ñó äåá íîé
âëàñ òÿ ìè. (...) Òîò ôàêò, ÷òî ãî ñó äà ð ñòâåí íîå óï ðàâ ëå íèå ñó äà ìè âû -
ïîë íÿ þò ñóäüè, íå ÿâ ëÿ åò ñÿ âìå øà òåëü ñòâîì èñ ïîë íè òåëü íîé âëàñ òè
â ñó äåá íóþ âëàñòü, à íà î áî ðîò, ïðåäñ òàâ ëÿ åò ñî áîé îñ ëàá ëå íèå åå
âëè ÿ íèÿ íà ñó äåá íóþ âëàñòü - íàá ëþ äà åò çà óê ðåï ëå íè åì íå çà âè ñè ìîñ -
òè ñó äîâ è ñó äåé îò èñ ïîë íè òåëü íîé âëàñ òè â òà êîé ÷óâñòâè òåëü íîé
ñôå ðå, êàê îñó ùå ñ òâëå íèå ãî ñó äà ð ñòâåí íî ãî óï ðàâ ëå íèÿ â ðàç íûõ ñó -
äàõ". Íî è ýòîò ïðà âè òåëü ñòâåí íûé ïðî åêò íå áûë ïðè íÿò, îä íà êî ýòî
íè êàê íå èç ìå íè ëî ñîõ ðà íå íèå âû øåîïè ñàí íîé ìî äå ëè ãî ñó äà ð ñòâåí -
íî ãî óï ðàâ ëå íèÿ ñó äà ìè, êî òî ðàÿ áû ëà âíîâü âêëþ ÷å íà â çà êîí ïó òåì
âíå ñå íèÿ ïîï ðàâ êè íà îñ íî âà íèè Çà êî íà ¹ 192/2003. 

Êîíñ òè òó öè îí íûé Ñóä â âîï ðî ñå óï ðàâ ëå íèÿ ïðà âî ñó äè åì ïîçä íåå îò -
ìå òèë: "... Â äå ìîê ðà òè ÷åñ êèõ ñòðà íàõ íåò åäè íîé ìî äå ëè îð ãà íè çà öèè
óï ðàâ ëå íèÿ ñó äà ìè, íà î áî ðîò, ìîæ íî ãî âî ðèòü î ïëþ ðà ëèç ìå ýòèõ ìî -
äå ëåé. Ñîâ ðå ìåí íûå ñèñ òå ìû åâ ðî ïåéñ êèõ ñòðàí â îñ íîâ íîì íà õî äÿò -
ñÿ ïîä âëè ÿ íè åì èõ êîíñ òè òó öè îí íî-ïðà âî âûõ òðà äè öèé è ñêî ðåå ÿâ -
ëÿ þò ñÿ ðå çóëü òà òîì ïîñ òå ïåí íî ãî, ìåä ëåí íî ãî ðàç âè òèÿ. Çà èñê ëþ ÷å -
íè åì ñò. 6 Åâ ðî ïåéñ êîé êîí âåí öèè î çà ùè òå ïðàâ ÷å ëî âå êà è îñ íîâ íûõ
ñâî áîä, à òàê æå íå êî òî ðûõ ðå êî ìåí äà öèé Ñî âå òà Åâ ðî ïû èëè ÎÎÍ,
îò ñó ò ñòâó þò îá ùèå, áî ëåå äå òàëü íî ðàç ðà áî òàí íûå ñòàí äàð òû îð -
ãà íè çà öèè è óï ðàâ ëå íèÿ ïðà âî ñó äèÿ. (...) Íåñ ìîò ðÿ íà ìíî æå ñò âî èíñ -
òè òó öè î íàëü íûõ ìî äå ëåé ñó äåá íî ãî óï ðàâ ëå íèÿ, ìîæ íî âî âñåõ åâ ðî -
ïåéñ êèõ ñòðà íàõ èëè ãðóï ïè ðîâ êàõ ñòðàí íàá ëþ äàòü îá ùèå ÷åð òû. Âî
âñåõ ñòðà íàõ Åâ ðî ïåéñ êî ãî ñî þ çà (...) ñîá ëþ äà åò ñÿ ïðèí öèï íå çà âè ñè -
ìîñ òè ñó äåá íîé âëàñ òè, áóäü òî íà êîíñ òè òó öè îí íîì, çà êîí íîì óðîâ -
íå èëè îí âû òå êà åò èç ïðàê òè êè (íî ïî-ðàç íî ìó èí òå ðï ðå òè ðî âàí).
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Ñîá ëþ äà åò ñÿ íå çà âè ñè ìîñòü êàæ äî ãî îò äåëü íî ãî ñóäüè, è òîëü êî â íå -
êî òî ðûõ ñòðà íàõ ïî âû øåí íîå âíè ìà íèå óäå ëÿ åò ñÿ íå çà âè ñè ìîñ òè
ïðà âî ñó äèÿ â öå ëîì, òî åñòü êàê òðåòü åé âëàñ òè â ãî ñó äà ð ñòâå. Îíà
ãà ðàí òè ðó åò ñÿ ëè áî ïó òåì ïå ðå äà ÷è çíà ÷è òåëü íûõ ïîë íî ìî ÷èé âåð -
õîâ íî ìó ñî âå òó ïðà âî ñó äèÿ (Èòà ëèÿ, Ôðàí öèÿ, Èñ ïà íèÿ), ëè áî äèô ôå -
ðåí öè à öè åé óï ðàâ ëå íèÿ ïðà âî ñó äè åì è ãî ñó äà ð ñòâåí íî ãî óï ðàâ ëå íèÿ â
ðàì êàõ êëàñ ñè ÷åñ êîé ìî äå ëè (Ãåð ìà íèÿ, Àâñòðèÿ)". 

Ñîõ ðà íÿ þ ùó þ ñÿ ìî äåëü "ãî ñó äà ð ñòâåí íî ãî óï ðàâ ëå íèÿ ñó äà ìè"  Êîíñ -
òè òó öè îí íûé Ñóä êðè òè ÷åñ êè îöå íèë â ñâî åì ðå øå íèè, ïðè íÿ òîì â
2014 ãî äó, â êî òî ðîì óêà çàë, ÷òî "ó ñó äåá íîé âëàñ òè â íà øèõ êîíñ òè -
òó öè îí íûõ óñ ëî âè ÿõ íåò  ñâî å ãî ïðåäñ òà âè òåëü ñòâà, íî, íåñ ìîò ðÿ íà
ýòî, ñó äåá íóþ ñèñ òå ìó âîçã ëàâ ëÿ þò äâà Âåð õîâ íûõ Ñó äà, è îíè âî ëåé-
íå âî ëåé â ýòîé ñè òó à öèè äîëæ íû òàê æå èã ðàòü íåï ðå ëîæ íóþ ðîëü
ïðåäñ òà âè òå ëåé ñó äåá íîé âëàñ òè"12. Îä íà êî ýòî ñïîð íîå óò âå ðæ äå íèå
(êàê èç-çà ÿâ íî ãî ñäâè ãà ê ìî äå ëè "âåð õîâ íî ãî ñî âå òà ïðà âî ñó äèÿ",
òàê æå è ïî òî ìó, ÷òî îíî îñ âî áîæ äà åò îò ðî ëè ïðåäñ òà âè òå ëÿ ñó äåá íîé
âëàñ òè Êîíñ òè òó öè îí íûé Ñóä), ïî-âè äè ìî ìó, íå îêà æåò íè êà êî ãî âëè -
ÿ íèÿ ía ñóäü áó îá ñóæ äà å ìûõ íû íå Ïàð ëà ìåí òîì èç ìå íå íèé â Êîíñ òè -
òó öèþ. Íû íåø íåå ïðà âè òåëü ñòâî òàê æå íå ñî áè ðà åò ñÿ îò êà çû âàòü ñÿ îò
äåéñòâó þ ùåé ìî äå ëè óï ðàâ ëå íèÿ ñó äà ìè, ïîñ êîëü êó â ñâîé Ïðî åêò î
âíå ñå íèè èç ìå íå íèé â Êîíñ òè òó öèþ â èþ íå 2015 ãî äà13 íå âíåñ ëî íè
îä íî ãî èç ìå íå íèÿ â ýòîì íàï ðàâ ëå íèè, è â ïðîã ðà ì ìíîì çà ÿâ ëå íèè îá
ýòîì òàê æå íè ÷å ãî íå óïî ìè íà åò ñÿ.

Îò áîðü áû çà ó÷ ðåæ äå íèå "ïðåäñ òà âè òåëüñ êî ãî" îð ãà íà ñó äîâ îá ùåé
þðèñ äèê öèè íå îò êà çû âà åò ñÿ ×åøñ êèé ñî þç ñó äåé, êî òî ðûé êàê ÷àñò -
íàÿ ïðà âî âàÿ îð ãà íè çà öèÿ, îáú å äè íÿ þ ùàÿ áîëü øóþ ÷àñòü ÷åøñ êèõ ñó -
äåé, ÿâ ëÿ åò ñÿ ÷ëå íîì Ìåæ äó íà ðîä íîé àñ ñî öè à öèè ñó äåé. Â ïðîã ðà ì -
ìíîì çà ÿâ ëå íèè ñâî å ãî Ðåñ ïóá ëè êà íñ êî ãî ñî âå òà â àï ðå ëå 2015 ãî äà áû -
ëî çà ÿâ ëå íî, ÷òî "ïðî äîë æè òåëü íîå âðå ìÿ îð ãà íè çà öèÿ ïîä ÷åð êè âà åò
íå èç áåæ íîñòü ó÷ ðåæ äå íèÿ Âåð õîâ íî ãî Ñî âå òà ïðà âî ñó äèÿ, êàê îð ãà íà
ñà ìî óï ðàâ ëå íèÿ, êî òî ðûé áû èìåë íå îá õî äè ìûå ïîë íî ìî ÷èÿ äëÿ êà -
÷å ñò âåí íî ãî, îò âå ò ñòâåí íî ãî è íåï ðå ðûâ íî ãî óï ðàâ ëå íèÿ ñó äà ìè è
äîñ òîé íîé çà ùè òû íå çà âè ñè ìîñ òè ñó äîâ è ñó äåé. Íû íåø íÿÿ ñèñ òå ìà
äà åò îñå÷ êó â îï ðå äå ëå íèè îñ íîâ íûõ ïðîá ëåì ïðà âî ñó äèÿ, îá íà ðó æå íèÿ
è ïðîä âè æå íèÿ èõ ðå øå íèé; ïðè íè ìà þò ñÿ òîëü êî âðå ìåí íûå è ÷àñ òè÷ -
íûå ìå ðû, êî òî ðûå íå âå äóò ê äëè òåëü íûì ïî ëî æè òåëü íûì èç ìå íå íè -
ÿì". 

Îò íî ñè òåëü íî ýòèõ óñè ëèé íû íåø íèé ìè íèñòð þñ òè öèè îò ìå òèë: "Þñ -
òè öèÿ çàìê íó òà íà ñå áå, ñêëà äû âà åò ñÿ òà êîå îùó ùå íèå, ÷òî ëþ äè
çäåñü ðà äè þñ òè öèè, íî þñ òè öèÿ äîëæ íà áûòü ðà äè ëþ äåé". Ïðåä ñå -
äà òåëü Âåð õîâ íî ãî Àä ìè íè ñò ðà òèâ íî ãî Ñó äà îò ðå à ãè ðî âàë íà ýòî âûñ -
êà çû âà íèå ñëå äó þ ùè ìè ñëî âà ìè: "Ýòî èñ òèí íàÿ ïðàâ äà. Êàæ äûé
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12 Ðå øå íèå îò 10. 07. 2014 ðåã. íî ìåð Pl. ÚS 28/13, ïóíê òû 50, 52.
13 Ïà ëà òà äå ïó òà òîâ 2000, III-åãî ñî çû âà, èç äà íèå 506.



54 êîíñ òè òó öè î íàëü íûé äå ÿ òåëü (êîíñ òè òó öè î íà ëèñò) è âñå îð ãà íû ïóá -
ëè÷ íîé âëàñ òè äîëæ íû âñåã äà ïî íè ìàòü, ÷òî îíè çäåñü íå ðà äè ñå áÿ.
Þñ òè öèÿ ýòî îñîç íà åò, ëþ áîé ñóäüÿ, â îò ëè ÷èå, íàï ðè ìåð, îò ìè íè -
ñò ðà þñ òè öèè, åæåä íåâ íî íà õî äèò ñÿ â êîí òàê òå ñ ëþäü ìè è ðå øà åò
èõ ñïî ðû. Òàê íà çû âà å ìûé íà ðîä íå âîñï ðè íè ìà åò ñóäüþ â êîí òå êñ òå
íå êî å ãî âû ïîë íå íèÿ îáå ùà íèé, à áóä íè÷ íóþ æèçíü íå âè äèò íà ìî íè -
òî ðå èëè â ñðåä ñòâàõ ìàñ ñî âîé èí ôîð ìà öèè. Êî íå÷ íî, ìû íå íóæ äà åì -
ñÿ â òîì, ÷òî áû êà êîé-ëè áî ìè íèñòð þñ òè öèè íàì ïå ðå äà âàë, ÷òî ñà -
ìî óï ðàâ ëå íèå ìû çàñ ëó æèì òîã äà, êîã äà ýòî ïîé ìåì". 

Äîñ òè æå íèå êîí ñåí ñó ñà ìåæ äó èñ ïîë íè òåëü íîé âëàñòüþ è ñóäü ÿ ìè î
ìî äå ëè ñó äåá íî ãî óï ðàâ ëå íèÿ ïî-ïðåæ íå ìó îñ òà åò ñÿ â ×åøñ êîé Ðåñ -
ïóá ëè êå ïðîá ëå ìîé, ðå øå íèå êî òî ðîé ëå æèò â äîë ãîñ ðî÷ íîé ïåðñ ïåê -
òè âå. 

IV. Îê ëà äû ñó äåé - ñå ðè àë ïî êà èç 15 ñå ðèé

Èí òå ðï ðå òà öè åé ïî íÿ òèÿ íå çà âè ñè ìîñ òè ñó äåé Êîíñ òè òó öè îí íûé Ñóä
çà íè ìàë ñÿ ÷à ùå âñå ãî íà ôî íå çà êî íî äà òåëü íûõ èç ìå íå íèé îò íî ñè -
òåëü íî îê ëà äîâ ñó äåé, íà îñ íî âà íèè êî òî ðûõ íå îä íîê ðàò íî óò âå ðæ äà -
ëèñü óðå çà íèÿ, ëè áî â ôîð ìå èçú ÿ òèÿ "äî ïîë íè òåëü íîé" çàðï ëà òû (òàê
íà çû âà å ìîé 13-îé è 14-îé çàðï ëàò), "çà ìî ðà æè âà íèÿ" ðîñ òà çà ðà áîò -
íîé ïëà òû, âðå ìåí íî ãî ñíè æå íèÿ çà ðà áîò íîé ïëà òû èëè óñ òà íîâ ëå íèÿ
áî ëåå ìåä ëåí íî ãî òåì ïà å¸ ðîñ òà. Çà ïîñ ëåä íèå 15 ëåò (1999 - 2014 ãã.)
Êîíñ òè òó öè îí íûé Ñóä ïî çàï ðî ñó íå êî òî ðûõ ñó äîâ îá ùåé þðèñ äèê -
öèè ïðè íÿë íà îñ íî âà íèè  ï. 2 ñò. 95 Êîíñ òè òó öèè ïî çàðï ëà òàì ñó äåé
â îá ùåé ñëîæ íîñ òè 15 ðå øå íèé, ïðè ÷åì â äå âÿ òè ñëó ÷à ÿõ çàï ðîñ áûë
õî òÿ áû ÷àñ òè÷ íî óäîâ ëåò âî ðåí, à â øåñ òè ñëó ÷àÿõ çàï ðîñ áûë îòê ëî -
íåí èëè ïî íå ìó áûë âû äàí îò êàç. Òà êîå "êî ëå áà íèå" â ïðè íÿ òèè ðå -
øå íèé èíîã äà ñâÿ çû âà ëîñü ñ èç ìå íå íè ÿ ìè â ñîñ òà âå Êîíñ òè òó öè îí íî -
ãî Ñó äà, à òàê æå ñ òåì, ÷òî íå êî òî ðûå ðå øå íèÿ ïðè íè ìà ëèñü ñ íåç íà -
÷è òåëü íûì ïå ðå âå ñîì ãî ëî ñîâ, íå îá õî äè ìûõ äëÿ îò ìå íû ïî ëî æå íèé
çà êî íà (íå ìå íåå 9 èç îá ùå ãî ÷èñ ëà 15 êîíñ òè òó öè îí íûõ ñó äåé), î ÷åì
ãî âî ðèò è áîëü øîå êî ëè ÷å ñò âî ðàç íûõ ìíå íèé ïî ýòèì ðå øå íè ÿì.  

Êàê çà ÿâ ëÿë ñàì Êîíñ òè òó öè îí íûé Ñóä, óæå âî âòî ðîì èç ýòîé ñå ðèè
ðå øå íèé â åãî þäè êà òó ðå ïî âîï ðî ñó î ïðè åì ëå ìîñ òè ðåñò ðèê öèé çà -
ðà áîò íîé ïëà òû, îò ðà æà þ ùèõ ñÿ íà ñóäü ÿõ, ñòàë êè âà þò ñÿ äâà ïîä õî äà:
ïåð âûé ïîä õîä, âî çîá ëà äàâ øèé â ïåð âîì ðå øå íèè â 1999 ãî äó, îñ íî -
âû âà åò ñÿ íà ìíå íèè, ÷òî ðåñò ðèê òèâ íû ìè âìå øà òåëü ñòâà ìè â çàðï ëà -
òû ñó äåé çà êî íî äà òå ëè "îáåñ öå íè âà þò îä íó èç îñ íîâ íûõ äå ìîê ðà òè -
÷åñ êèõ öåí íîñ òåé, êî òî ðàÿ ïðåäñ òàâ ëå íà íå çà âè ñè ìîñòüþ ñó äåé". Ïî
ìíå íèþ ñòî ðîí íè êîâ äàí íî ãî ïîä õî äà, òà êîå îã ðà íè ÷å íèå "ÿâ ëÿ åò ñÿ
ïðî ëî ìîì â íå êîå "íå îòú åì ëå ìîå" ïðà âî ñó äåé íà íå ó ðå çà íèå ôè íàí -
ñî âûõ âîç íàã ðàæ äå íèé, ïðå äîñ òàâ ëÿ å ìûõ èì â êà ÷å ñò âå ãà ðàí òèé èõ
íå çà âè ñè ìîñ òè è ïðà âî âîé áå çî ïàñ íîñ òè". Âòî ðîé ïîä õîä, íàï ðî òèâ,
ñ÷è òà åò âàæ íûì ïîä ÷å ðê íóòü, ÷òî â ñè òó à öèè, êîã äà äåéñòâèÿ çà êî íî -Ð
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äà òå ëåé çàò ðî íó ëè ìà òå ðè àëü íóþ îáåñ ïå ÷åí íîñòü îá ùå ñò âåí íîé ñôå -
ðû â öå ëîì "íåñ õîä íàÿ îöåí êà ãî ñó äà ð ñòâîì òîëü êî îä íîé ãðóï ïû îï -
ëà ÷è âà å ìûõ ëèö - ñó äåé, äà æå åñ ëè îíè çà ùè ùå íû â çíà ÷è òåëü íîé ñòå -
ïå íè êîíñ òè òó öè îí íû ìè ìå ðà ìè ïðå äîñ òî ðîæ íîñ òè ïðèí öè ïà íå çà -
âè ñè ìîñ òè, áó äåò îç íà ÷àòü â äàí íîì êîí òå êñ òå ìà ëîï ðè åì ëå ìîå ïðå -
è ìó ùå ñò âî". Ïî ý òî ìó "Êîíñ òè òó öè îí íûé Ñóä ïðèç íà åò, ÷òî ñóäüè ñó -
äîâ îá ùåé þðèñ äèê öèè íå íà õî äÿò ñÿ â íå êîì "ïðà âî âîì è ýêî íî ìè ÷åñ -
êîì âà êó óìå", êî òî ðûé áû èõ ïîë íîñòüþ èçî ëè ðî âàë îò îê ðó æà þ ùåé
ýêî íî ìè ÷åñ êîé è ñî öè àëü íîé ðå àëü íîñ òè. Ñëå äî âà òåëü íî, íåëü çÿ êà òå -
ãî ðè ÷åñ êè óò âå ðæ äàòü, ÷òî ñóäüè ñó äîâ îá ùåé þðèñ äèê öèè èìå þò
ïðå è ìó ùå ñò âåí íîå ïðà âî íà òà êóþ ìà òå ðè àëü íóþ îáåñ ïå ÷åí íîñòü,
êî òî ðàÿ íè êî èì îá ðà çîì íå ìî æåò áûòü çà êî íî äà òåëü íîé ôîð ìîé è
íè ïðè êà êèõ îáñ òî ÿ òåëü ñòâàõ íå ìî æåò áûòü èç ìå íå íà. Ñ äðó ãîé
ñòî ðî íû, Êîíñ òè òó öè îí íûé Ñóä äà ëåê îò ìíå íèÿ, ãëà ñÿ ùå ãî, ÷òî
çàðï ëà òà ñó äåé äîëæ íà áû ëà áûòü ïîä âèæ íûì ôàê òî ðîì, çà âè ñÿ ùèì
îò ñè þ ìè íóò íûõ ïðåäñ òàâ ëå íèé òîé èëè èíîé ãðóï ïè ðîâ êè â ïðà âè -
òåëü ñòâå". Ïî ý òî ìó ðåñò ðèê öèè â îò íî øå íèè ôè íàí ñî âûõ âîç íàã ðàæ -
äå íèé ñó äåé Êîíñ òè òó öè îí íûé Ñóä ñ÷è òà åò "èñê ëþ ÷è òåëü íîé ìå ðîé,
êî òî ðàÿ ìî æåò áûòü îï ðàâ äà íà òîëü êî ñåðü åç íû ìè ïðè ÷è íà ìè è ëèøü
â êîí òå êñ òå îá ùåé ñî ðàç ìåð íîé êîð ðåê òè ðîâ êè çà ðà áîò íîé ïëà òû âî
âñåé ñôå ðå ãî ñó äà ð ñòâåí íûõ ïðåäñ òà âè òå ëåé è ðà áîò íè êîâ. Òîëü êî â
ýòîì êîí òå êñ òå ìî æåò áûòü ïðèç íà íî âîç äåé ñòâèå ôè íàí ñî âûõ
ïðîá ëåì ãî ñó äà ð ñòâà è íà çà ðà áîò íóþ ïëà òó ñó äåé"14.

Â ðå øå íè ÿõ Êîíñ òè òó öè îí íî ãî Ñó äà â âîï ðî ñå î êîíñ òè òó öè îí íîñ òè
ðåñò ðèê öèé â îò íî øå íèè çà ðà áîò íîé ïëà òû ñó äåé îñî áåí íî çà ïîñ ëåä -
íèå ïÿòü ëåò âî çîá ëà äàë ïåð âûé ïîä õîä. Ïðå îá ëà äà åò òå çèñ, ÷òî "çàðï -
ëà òà ñó äåé â øè ðî êîì ñìûñ ëå, äîëæ íà áûòü ñòà áèëü íîé, íåñ íè æà å ìîé
âå ëè ÷è íîé, à îò íþäü íå ïîä âèæ íûì ôàê òî ðîì, êî òî ðûé êàëü êó ëè ðó -
åò ñÿ òîé èëè èíîé ãðóï ïè ðîâ êîé â ïðà âè òåëü ñòâå, ïî òî ìó ÷òî, ê ïðè -
ìå ðó, çàðï ëà òà ñó äåé êà æåò ñÿ åé ñëèø êîì âû ñî êîé ïî ñðàâ íå íèþ ñ çà -
ðà áîò íîé ïëà òîé ãî ñó äà ð ñòâåí íûõ ñëó æà ùèõ èëè äðó ãîé ïðî ôåñ ñè î -
íàëü íîé ãðóï ïîé... "15.

Îä íà êî óæå â ðå øå íèè, ïðè íÿ òîì â ÿí âà ðå 2007 ãî äà, Êîíñ òè òó öè îí -
íûé Ñóä â ñëó ÷àå, êîã äà "ðå÷ü èäåò íå î ñíè æå íèè èëè îò íÿ òèè ... ïî -
ëà ãà þ ùå ãî ñÿ ñóäüå âîç íàã ðàæ äå íèÿ çà âû ïîë íå íèå äîëæ íî ñò íûõ îáÿ -
çàí íîñ òåé, à î ìå ðå, â ðå çóëü òà òå ïðè íÿ òèÿ êî òî ðîé òîëü êî íà äâà ãî -
äà áûë ñíè æåí òåìï ðîñ òà çà ðà áîò íîé ïëà òû, âû ðà çèë îñ íîâ íîé òå çèñ,
èñ õî äÿ èç êî òî ðî ãî äëÿ Êîíñ òè òó öè îí íî ãî Ñó äà îñ íîâ íûì êðè òå ðè åì
âû ÿñ íå íèÿ, ñîñ òî ÿ ëîñü èëè íå ñîñ òî ÿ ëîñü â ðå çóëü òà òå ïðè íÿ òèÿ ìåð â
ñôå ðå îï ëà òû òðó äà ñó äåé óðå çà íèå çàðï ëà òû, ñòà ëà "êî ëè ÷å ñò âåí íî
âû ðà æåí íàÿ ìà òå ðè àëü íàÿ îáåñ ïå ÷åí íîñòü ñó äåé â âè äå èõ îá ùå ãî äî -
õî äà â êà ëåí äàð íîì ãî äó". Êîíñ òè òó öè îí íûé Ñóä äî áà âèë, ÷òî èç åãî
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14 Ðå øå íèå îò 15. 9. 1999 ðåã. íî ìåð Pl. ÚS 13/99 (N 125/15 SbNU 191, 233/1999 Sb.).
15 Ðå øå íèå îò 11. 06. 2003 ðåã. íî ìåð Pl. ÚS 11/02 (N 87/30 SbNU 309, 198/2003 Sb.).



56 íû íåø íåé þäè êà òó ðû "íåëü çÿ îáîñ íî âàòü ïîñ òî ÿí íîå è áåñ ñïîð íîå
ïðà âî íà åæå ãîä íûé ðîñò çà ðà áîò íîé ïëà òû ñó äåé16, òà êèì îá ðà çîì ïî -
êà çàâ ðàç íè öó ìåæ äó êîíñ òè òó öè îí íî äî ïóñ òè ìûì ïðè îñ òà íîâ ëå íè åì
òåì ïîâ ðîñ òà çà ðà áîò íîé ïëà òû ("çà ìî ðà æè âà íè åì") è íå êî íñ òè òó öè -
îí íûì ñîê ðà ùå íè åì äî õî äîâ ïî ñðàâ íå íèþ ñ äî õî äîì, êî òî ðûé óæå
ðå àëü íî áûë äîñ òèã íóò, ò. å. ôàê òè ÷åñ êè ïî ëó ÷åí íûì çà ïðå äû äó ùèé
ïå ðè îä"17. 

Ñëå äó þ ùèé âàæ íûé òå çèñ, êî òî ðûé ïðîñ ëå æè âà åò ñÿ â ïðàê òè êå Êîíñ -
òè òó öè îí íî ãî Ñó äà, ñôîð ìó ëè ðî âàí òàê: "Âàæ íûì ýëå ìåí òîì ãà ðàí òèè
àäåê âàò íîé ìà òå ðè àëü íîé îáåñ ïå ÷åí íîñ òè ñó äåé ñ òî÷ êè çðå íèÿ ïðèí -
öè ïà ðàç äå ëå íèÿ ãî ñó äà ð ñòâåí íîé âëàñ òè íà çà êî íî äà òåëü íóþ, èñ ïîë -
íè òåëü íóþ è ñó äåá íóþ è òðå áî âà íèÿ èõ âçà èì íî ãî ðàâ íî âå ñèÿ ñëå äó -
åò ðàñ ñìàò ðè âàòü òàê æå ïðÿ ìóþ ñâÿçü ìåæ äó çàðï ëà òîé ïðåäñ òà âè òå -
ëåé çà êî íî äà òåëü íîé è èñ ïîë íè òåëü íîé âëàñ òåé, ñ îä íîé ñòî ðî íû, è
çàðï ëà òîé ñó äåé, ñ äðó ãîé ñòî ðî íû. Êîíñòðóê öèÿ çà êî íà î çàðï ëà òàõ
ïðåäñ òà âè òå ëåé ãî ñó äà ð ñòâåí íîé âëàñ òè, êî òî ðàÿ ñ ïî ìîùüþ åäè íîé
áà çû çà ðà áîò íîé ïëà òû è çà êî íîì ðåã ëà ìåí òè ðî âàí íûõ êî ýô ôè öè åí -
òîâ ãà ðàí òè ðó åò, ÷òî îä íîâ ðå ìåí íî ñ óâå ëè ÷å íè åì çàðï ëàò ïðåäñ òà âè -
òå ëåé çà êî íî äà òåëü íîé è èñ ïîë íè òåëü íîé âëàñ òåé â òîé æå ñòå ïå íè àâ -
òî ìà òè ÷åñ êè óâå ëè ÷àò ñÿ îê ëà äû ñó äåé, ïðåäñ òàâ ëÿ åò âàæ íóþ, âêëþ -
÷åí íóþ â ïðà âî ïî ðÿ äîê ãà ðàí ò èþ òî ãî, ÷òî ñî îò íî øå íèå ìà òå ðè àëü -
íîé îáåñ ïå ÷åí íîñ òè ïðåäñ òà âè òå ëåé ðàç ëè÷ íûõ âåò âåé âëàñ òè áó äåò
ñîõ ðà íÿòü ñÿ è â áó äó ùåì"18. Îä íà êî Êîíñ òè òó öè îí íûé Ñóä â ñâî åì ðå -
øå íèè 2014 ãî äà ïîë íîñòüþ îò êà çàë ñÿ îò ýòî ãî òå çè ñà19.

Â ðå øå íèè, ïðè íÿ òîì â 2011 ãî äó, Êîíñ òè òó öè îí íûé Ñóä, ññû ëà ÿñü íà
ñâîè ïðå äû äó ùèå ðå øå íèÿ è ðå øå íèÿ ïîëüñ êî ãî Êîíñ òè òó öè îí íî ãî
Ñó äà, óêà çàë, ÷òî èç äàí íîé þäè êà òó ðû ÿâñòâó þò ñëå äó þ ùèå îñ íîâ íûå
îáîá ùà þ ùèå ïî ëî æå íèÿ: 

1) îöåí êà êîíñ òè òó öè îí íîñ òè ðåñò ðèê öèé çà ðà áîò íîé ïëà òû â îò íî -
øå íèè ñó äåé íà îï ðå äå ëåí íûé ïå ðè îä îï ðå äå ëåí íî ãî ãî äà ïî ïà äà åò
ïîä äåéñòâèå ïðèí öè ïà íå çà âè ñè ìîñ òè ñó äåé;

2) êîíñ òè òó öè îí íûé ñòà òóñ ñó äåé, ñ îä íîé ñòî ðî íû, è ïðåäñ òà âè òå -
ëåé çà êî íî äà òåëü íîé è èñ ïîë íè òåëü íîé âëàñ òåé, îñî áåí íî ãî ñó äà ð -
ñòâåí íî ãî óï ðàâ ëå íèÿ, ñ äðó ãîé ñòî ðî íû, îò ëè ÷à åò ñÿ â ñè ëó ïðèí -
öè ïà ðàç äå ëå íèÿ âëàñ òè è ïðèí öè ïà íå çà âè ñè ìîñ òè ñó äåé, ÷òî
ïðåä ïî ëà ãà åò òàê æå ðàç íûå âîç ìîæ íîñ òè äëÿ çà êî íî äà òå ëåé ïðî -
âî äèòü ðåñò ðèê öèè â îò íî øå íèè çàðï ëàò ñó äåé ïî ñðàâ íå íèþ ñ
âîç ìîæ íîñ òÿ ìè ïî äîá íûõ îã ðà íè ÷å íèé â äðó ãèõ îá ëàñ òÿõ ïóá ëè÷ íîé
ñôå ðû; 
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16 Ðå øå íèå îò 16. 01. 2007 ðåã. íî ìåð Pl. ÚS 55/05 (N 9/44 SbNU 103, 65/2007 Sb.), ïóíê òû 55 è 57.
17 Ðå øå íèå îò 16. 01. 2007 ðåã. íî ìåð Pl. ÚS 55/05 (N 9/44 SbNU 103, 65/2007 Sb.), ïóíê òû 55 è 57.
18 Ðå øå íèå ðåã. íî ìåð Pl. ?S 55/05, ïóíêò 59; ðå øå íèå ðåã. íî ìåð Pl. ÚS 13/08, ïóíêò 52.
19 Ðå øå íèå îò 10. 07. 2014 ðåã. íî ìåð Pl. ÚS 28/13 (161/2014 Sb.). Ñðàâí. ðàç íûõ òî ÷åê çðå íèÿ ñó -

äåé Ðà äî âà íà Ñó õà íå êà è ßíà Ìó ñè ëà.
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3) âìå øà òåëü ñòâî â ìà òå ðè àëü íóþ îáåñ ïå ÷åí íîñòü ñó äåé, ãà ðàí òè ðî -
âàí íóþ çà êî íîì, íå äîëæ íî ñòàòü âû ðà æå íè åì ïðî èç âî ëà çà êî íî äà -
òå ëåé, à äîëæ íî îñ íî âû âàòü ñÿ íà ïðèí öè ïå ïðî ïîð öè î íàëü íîñ òè;
äîëæ íî áûòü îï ðàâ äà íî èñê ëþ ÷è òåëü íû ìè îáñ òî ÿ òåëü ñòâà ìè, íàï -
ðè ìåð, òÿ æå ëûì ôè íàí ñî âûì ïî ëî æå íè åì ãî ñó äà ð ñòâà, à òàê æå ïðè
âû ïîë íå íèè ýòî ãî óñ ëî âèÿ äîëæ íû áûòü ïðè íÿ òû âî âíè ìà íèå
äîëæ íî ñò íûå îò ëè ÷èÿ ñó äåé è ïðåäñ òà âè òå ëåé çà êî íî äà òåëü íîé è
èñ ïîë íè òåëü íîé âëàñ òåé, à îñî áåí íî ãî ñó äà ð ñòâåí íî ãî óï ðàâ ëå íèÿ;
òà êîå âìå øà òåëü ñòâî íå äîëæ íî ÿâèòü ñÿ îñ íî âà íè åì äëÿ îïà ñå íèé,
êà ñà þ ùèõ ñÿ îã ðà íè ÷å íèÿ äîñ òî è í ñòâà ñó äåé, èëè âû ðà æå íè åì êîíñ -
òè òó öè îí íî íåï ðè åì ëå ìî ãî äàâ ëå íèÿ çà êî íî äà òåëü íîé è èñ ïîë íè -
òåëü íîé âëàñ òåé íà ñó äåá íóþ âëàñòü. 

Â óêà çàí íîì ñëó ÷àå Êîíñ òè òó öè îí íûé Ñóä íå óñ òà íî âèë, ÷òî äå ôè öèò
ôè íàí ñîâ ×åøñ êîé Ðåñ ïóá ëè êè â ìåæ äó íà ðîä íîì ñðàâ íå íèè ÿâ ëÿ åò ñÿ
ýêñòðà îð äè íàð íûì, çà òåì àê öåí òè ðî âàë äîë ãîñ ðî÷ íóþ òåí äåí öèþ ñíè -
æå íèÿ è çà ìî ðà æè âà íèÿ çà ðà áîò íîé ïëà òû ñó äåé, ÷òî îöå íèë êàê îò -
õîä îò ðà öè î íàëü íûõ ñî îò íî øå íèé ìåæ äó óðîâ íåì çà ðà áîò íîé ïëà òû
ñó äåé è çà ðà áîò íîé ïëà òû â ãî ñó äà ð ñòâåí íîì óï ðàâ ëå íèè. Òà êîå âû -
ðàâ íè âà íèå ÿêî áû âå äåò ê ñíè æå íèþ ñî öè àëü íî ãî ïðåñ òè æà ñó äåé.
Êîíñ òè òó öè îí íûé Ñóä òàê æå îò ìå òèë âíå î ÷å ðåä íîé ðîñò çàðï ëàò â
ïóá ëè÷ íîì ñåê òî ðå â 2010 ãî äó, êî òî ðûé îí ñ÷è òàë íå ñîâ ìåñ òè ìûì ñ
çà ÿâ ëåí íîé öåëüþ î íå îá õî äè ìîñ òè ýêî íî ìèè20.

Â ïîñ ëåä íåì íà äàí íûé ìî ìåíò ðå øå íèè ïî âîï ðî ñó çàðï ëàò ñó äåé â
2014 ãî äó Êîíñ òè òó öè îí íûé Ñóä óêà çàë, ÷òî "ïîä âå ðã øèñü ñå ðèè çà ÿâ -
ëå íèé ñó äîâ, îí ïîâ òîð íî îç íà êî ìèë ñÿ ñ ìíå íè åì ñó äåéñ êîé îá ùå ñò -
âåí íîñ òè, êî òî ðàÿ íå ñîì íåí íî ïî íè ìà åò è äîëæ íà ïî íè ìàòü, ÷òî â
ñëó ÷àå ýêî íî ìè ÷åñ êèõ òðóä íîñ òåé â óñ òà íîâ ëåí íîé êîíñ òè òó öè îí íîé
îá ëàñ òè îã ðà íè ÷å íèÿ ìî ãóò êîñ íóòü ñÿ è ñó äåá íîé âëàñ òè. Òà êèå îã ðà -
íè ÷å íèÿ, îä íà êî, â îò âå äåí íîé èì îá ëàñ òè äîëæ íû áûòü ñî ðàç ìåð íû -
ìè è íå ñîç äà âàòü íå ðà âå í ñòâà". (...) Â ðàì êàõ íå î ôè öè àëü íî ãî ìíå íèÿ
Êîíñ òè òó öè îí íûé Ñóä çà òåì ïðè øåë ê ñëå äó þ ùå ìó âû âî äó: "Ïðè ïîâ -
òîð íûõ ðàç áè ðà òåëü ñòâàõ â Êîíñ òè òó öè îí íîì Ñó äå âìå øà òåëü ñòâà
çà êî íî äà òåëü íî ãî îð ãà íà îêà çà ëèñü ïðî èç âîëü íû ìè, è â ñî îò âå ò ñòâèè
ñ ïî ÿñ íè òåëü íîé çà ïèñ êîé ìîæ íî ïðåä ïî ëî æèòü î íà ìå ðå íèè îêà çàòü
äàâ ëå íèå íà ñíè æå íèå ðàç íè öû ñðåä íåé çà ðà áîò íîé ïëà òû è  áà çî âîé
çà ðà áîò íîé ïëà òû ñó äåé. Òà êîå äàâ ëå íèå íåëü çÿ ïðîñ òî îï ðàâ äàòü
áþä æåò íû ìè ðàñ õî äà ìè íà çà ðà áîò íóþ ïëà òó ñó äåé; ñ äðó ãîé ñòî ðî -
íû, ñó äåá íàÿ âëàñòü ñó ùå ñò âó åò íå çà ïðå äå ëà ìè ýêî íî ìè ÷åñ êîé ðå -
àëü íîñ òè ãî ñó äà ð ñòâà, è óêà çàí íàÿ ðàç íè öà íå ÿâ ëÿ åò ñÿ êîíñ òè òó öè -
îí íî íåï ðè êîñ íî âåí íîé âå ëè ÷è íîé. Äëÿ âìå øà òåëü ñòâà â íåå äîëæ íû
áûòü î÷åíü âåñ êèå àð ãó ìåí òû, ïîäò âå ðæ äåí íûå ðå ãó ëÿð íû ìè àíà ëè çà -
ìè ôè íàí ñî âî ãî âîç íàã ðàæ äå íèÿ â ãî ñó äà ð ñòâåí íîì ñåê òî ðå â óñ ëî âè -
ÿõ ñó ùå ñò âåí íî îã ðà íè ÷åí íûõ âîç ìîæ íîñ òåé ãî ñó äà ð ñòâà â ñî îò âå ò -
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20 Ñì. â òîì æå ðå øå íèè ðåã. íî ìåð Pl. ÚS 28/13, ïóíêò 58.



58 ñòâèè ñ êîíñ òè òó öè îí íîé ãà ðàí òè åé íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ -
òè"21.

Òåì íå ìå íåå âàæ íî íà ïîì íèòü, ÷òî øè ðî êàÿ ãðàæ äà íñ êàÿ îá ùå ñò âåí -
íîñòü è âëè ÿ òåëü íûå ãî ëî ñà þðè äè ÷åñ êîé îá ùå ñò âåí íîñ òè ÿâ íî íå
ðàç äå ëÿ þò óáåæ äå íèå, íà êî òî ðîå îïè ðà åò ñÿ ïîñ ëåä íåå ðå øå íèå Êîíñ -
òè òó öè îí íî ãî Ñó äà, ò. å. ÷òî çà ðà áîò íàÿ ïëà òà ñó äåé îòñ òà âà ëà îò óðîâ -
íÿ, êî òî ðî ãî îíà äîëæ íà áû ëà óæå äàâ íî äîñ òèã íóòü. Íå òàê äàâ íî íà
ýòîò ñ÷åò ëà êî íè÷ íî âû ðà çèë ñÿ, íàï ðè ìåð, ïðî ôåñ ñîð êîíñ òè òó öè îí -
íî ãî ïðà âà Âàö ëàâ Ïàâ ëè ÷åê22, êî òî ðûé íà âîï ðîñ "ïî ÷å ìó ïðà âî ñó äèå
íå îá ëà äà åò ñî îò âå òñò âó þ ùèì àâ òî ðè òå òîì?" îò âå òèë: "... Â íå êî òî -
ðûõ ñëó ÷à ÿõ, êà æåò ñÿ, ÷òî ïðà âî ñó äèå ÿâ ëÿ åò ñÿ âñå ìî ãó ùèì, âëàñòü
èíîã äà çëî ó ïîò ðåá ëÿ åò è îò ÷óæ äà åò ïðèí öè ïû äå ìîê ðà òè ÷åñ êî ãî ãî ñó -
äà ð ñòâà. Äà æå ñóäüè íå ìî ãóò ñòàòü ñïå öè àëü íîé íå ïîä âåð ãà þ ùåé ñÿ
êðè òè êå êàñ òîé. ß èìåþ â âè äó íå òîëü êî ýêñ öåñ ñû îò äåëü íûõ ëèö, êî -
òî ðûå ìî ãóò òàê æå ïðî ÿ âèòü ñÿ è â ãî ñó äà ð ñòâàõ ñ íåï ðå ðûâ íîé, äîë -
ãîé ïðà âî âîé òðà äè öè åé. ß èìåþ â âè äó òå ñëó ÷àè, êîã äà Êîíñ òè òó öè -
îí íûé Ñóä îò êà çû âà åò ñÿ îò òî ãî, ÷òî áû ïðà âî ñó äèå ñî ëè äàð íî ïðî ÿ âè -
ëî ó÷àñ òèå â ýêî íî ìèè â îá ùå ñò âå òàê æå, êàê è äðó ãèå ïîä ðàç äå ëå íèÿ
ãî ñó äà ð ñòâà. ß íå ìî ãó ñîã ëà ñèòü ñÿ ñ òåì, ÷òî íå îá õî äè ìûì óñ ëî âè åì
íå çà âè ñè ìîñ òè ïðà âî ñó äèÿ ÿâ ëÿ åò ñÿ òî, ÷òî áû òîëü êî ó íå ãî îñ òà ëàñü
íåï ðè êîñ íî âåí íîé è ïðî äîë æà ëà ðàñ òè çà ðà áîò íàÿ ïëà òà, â ïðî òèâ íîì
ñëó ÷àå îíî íå áó äåò ïðè íè ìàòü áåñï ðè ñò ðà ñò íûå ðå øå íèÿ. Ñî ëè äàð -
íîñòü â ýêî íî ìèè, êî òî ðàÿ çàò ðî íåò çà êî íî äà òå ëåé, ïðå çè äåí òà, ÷ëå -
íîâ ïðà âè òåëü ñòâà, ïî ëè öèþ è äðó ãèå ãî ñó äà ð ñòâåí íûå îð ãà íû, îç íà -
÷à åò, ÷òî ó íèõ íà çà êîí íûõ îñ íî âà íè ÿõ ïîñ ëå ñîê ðà ùå íèÿ çà ðà áîò íîé
ïëà òû ïî ÿ âèò ñÿ âîç ìîæ íîñòü âîç íèê íî âå íèÿ êîð ðóï öèè? Êà êî âà ðîëü
ìî ðàëü íûõ ôàê òî ðîâ? Â ãî ñó äà ð ñòâåí íîì àï ïà ðà òå åäèí ñòâåí íîé öåí -
íîñòüþ è àâ òî ðè òå òîì íå ìî æåò áûòü àâ òî ðè òåò äå íåã è ñîáñòâåí íîñ -
òè, ïîñ êîëü êó òîã äà ãî ñó äà ð ñòâî ðàç ðó øèò ñÿ"23.

SUMMARY

The constitutional system of the Czech Republic establishes the independ-
ence of the judicial power in three aspects:

1) As the structural principles of the Constitution of the Czech Republic,

2) As the guarantee of impartial decisions made by the judge.

3) As constitutionally guaranteed fundamental subjective procedural right.
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21 Òàì æå, ïóíê òû 76 è 97.
22 Ïðî ôåñ ñîð JUDr. Âàö ëàâ Ïàâ ëè ÷åê, CSc., ïî ÷åò íûé äîê òîð, äîë ãîå âðå ìÿ çà íè ìàë äîëæ íîñòü

çà âå äó þ ùå ãî êà ôåä ðîé êîíñ òè òó öè îí íî ãî ïðà âà þðè äè ÷åñ êî ãî ôà êóëü òå òà Êàð ëî âà óíè âåð ñè -

òå òà â Ïðà ãå; íàã ðàæ äåí 28. 10. 2015 Ïðå çè äåí òîì ðåñ ïóá ëè êè ãî ñó äà ð ñòâåí íîé íàã ðà äîé - Ìå -

äàëüþ "Çà çàñ ëó ãè" (â îá ëàñ òè íà ó êè).
23 Ëèñ òû, âûï. XLIV, ¹ 3/2014, ñòð. 21-22; èí òåðâüþ 07. 06. 2011, àâ òî ðè çî âà íî â ñåí òÿá ðå 2013 ã.
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During its activity the Constitutional Court has developed the substantiat-
ed case law. In regard to the suggestion of the President of the Republic
on a number of provisions of the Law "On Courts and Judges", the
Constitutional Court stated: "The real independence of the judicial power
is a specific and essential attribute of judicial power which is justified and
required by Article 4 of the Constitution, according to which the funda-
mental rights and freedoms are protected by the judiciary, as well as art.
81 and 82 of the Constitution”. Later, the Constitutional Court expressed
its opinion on the independence of judges in the scopes of the constitu-
tional guarantee of judicial independence remedies that nobody has the
right to intervene in the proceedings before the court in adjudication. The
decision, by which the Constitutional Court repealed the provision of § 106
paragraph 1 of the Law "On Courts and Judges", which made it possible
to withdraw the chairman or deputy chairman of any court, "if s/he seri-
ously or repeatedly violates the statutory responsibilities in the exercise of
state administration of courts", provides: "one of the main conditions for
the rule of law is the strong and independent judicial power.”

The Constitution leaves the issue of management of courts within the com-
petence of the legislature. On the administration of justice, it is not even
mentioned and does not establish any special bodies of the so-called judi-
cial self-government. So far, the only attempt of executive power on issues
of constitutional regulation of review over the courts was the government's
draft amendments to the Constitution, dated February, 2000, which pre-
scribed the establishment of the Supreme Council of Justice, the task of
which would include observance of the independence of courts and judges.
But since the project was rejected by the Chamber of Deputies, the new
law on courts and judges retained the existing model of public administra-
tion by the courts. The Constitutional Court critically assessed the contin-
uing pattern of "state administration of the courts" in its decision of 2014
according to which "In our constitutional conditions, the judicial power,
does not have its own representation but, despite this, the judicial system
is headed by two Supreme Courts and in this situation they nolens volens
should also play an indisputable role of the judicial power.”

However, it is important to recall that the general civil society and atti-
tudes of the legal community do not clearly share the opinion expressed
in the recent decision of the Constitutional Court, i.e., that judges' salaries
have lagged behind the level they should have achieved a long time ago.
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ÇÀ­ÙÈ­ÒÀ­ÍÅ­ÇÀ­ÂÈ­ÑÈ­ÌÎÑ­ÒÈ­
ÑÓ­ÄÅÁ­ÍÎÉ­ÂËÀÑ­ÒÈ­Â­ÐÀÌ­ÊÀÕ­ÏÐÈ­Íß­ÒÈß
ÊÎÍÑ­ÒÈ­ÒÓ­ÖÈ­ÎÍ­ÍÛÌ­ÑÓ­ÄÎÌ­ÑËÎ­ÂÀÖ­ÊÎÉ
ÐÅÑ­ÏÓÁ­ËÈ­ÊÈ­ÐÅ­ØÅ­ÍÈÉ­Î­ÑÎ­ÎÒ­ÂÅ­Ò­ÑÒÂÈÈ

ÏÐÀ­ÂÎ­ÂÛÌ­ÍÎÐ­ÌÀÌ

ÈÂÅÒ­ÒÀ­ÌÀ­ÖÅÉ­ÊÎ­ÂÀ
Ïðåä­ñå­äà­òåëü­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­Ñëî­âàö­êîé­Ðåñ­ïóá­ëè­êè

Ñ ìî ìåí òà ó÷ ðåæ äå íèÿ Êîíñ òè òó öè îí íî ãî Ñó äà Ñëî âàö êîé Ðåñ ïóá ëè -
êè (äàëee - Êîíñ òè òó öè îí íûé Ñóä) Êîíñ òè òó öè îí íûé Ñóä â ðàì êàõ ñó -
äîï ðî èç âî ä ñòâà î ñî îò âå ò ñòâèè ïðà âî âûõ íîðì ìíî ãîê ðàò íî çà íè ìàë -
ñÿ ðàñ ñìîò ðå íè åì âîï ðî ñà î òîì, íå âìå øè âà þò ñÿ ëè çà êî íû, ïðè íÿ -
òûå ñëî âàö êèì çà êî íî äà òå ëåì, íåï ðè åì ëå ìûì ñïî ñî áîì â íå çà âè ñè -
ìîñòü ñóäîâ îá ùåé þðèñ äèê öèè ïðè îòïðàâëåíèè ïðàâîñóäèÿ, ïðè ÷åì
Êîíñ òè òó öè îí íûé Ñóä â íåñ êîëü êèõ ñëó ÷à ÿõ ïðè øåë ê âû âî äó, ÷òî
ðàñ ñìàò ðè âà å ìûé çà êîí íå ïîñ ðå ä ñòâåí íî êà ñà åò ñÿ ïðîá ëå ìû íå çà âè -
ñè ìîñ òè ñó äîâ. 

Â ðàì êàõ ìî å ãî âûñ òóï ëå íèÿ ÿ õî òå ëà áû êî ðîò êî îç íà êî ìèòü Âàñ ñ
äâó ìÿ ïîñ ëåä íè ìè - ïðè íÿ òû ìè â 2013 è 2014 ãã. - àê òó àëü íû ìè ðå øå -
íè ÿ ìè Êîíñ òè òó öè îí íî ãî Ñó äà,  êà ñà þ ùè ìè ñÿ ïðîá ëå ìà òè êè íå çà âè -
ñè ìîñ òè ñó äîâ, â êî òî ðûõ Êîíñ òè òó öè îí íûé Ñóä îò ìå òèë íå äî ïóñ òè -
ìîå çà êî íî äà òåëü íîå âìå øà òåëü ñòâî â íå çà âè ñè ìîñòü ñëî âàö êèõ ñó äîâ
îá ùåé þðèñ äèê öèè. 

I. Ïîñ òà íîâ ëå íè åì ¹ PL. ÚS (Êîíñ òè òó öè îí íûé Ñóä) 99/2011 Êîíñ òè -
òó öè îí íûé Ñóä 11 äå êàá ðÿ 2013 ã. ïðè íÿë ðå øå íèå î íå ñî îò âå ò ñòâèè
Êîíñ òè òó öèè ÑÐ íå êî òî ðûõ ïî ëî æå íèé Çà êî íà Íà öè î íàëü íî ãî Ñî âå -
òà Ñëî âàö êîé Ðåñ ïóá ëè êè ¹ 120/1993 Ñâ. çàê. "Îá óñ ëî âè ÿõ âîç íàã -
ðàæ äå íèÿ îò äåëü íûõ âûñ øèõ ãî ñó äà ð ñòâåí íûõ äîëæ íî ñò íûõ ëèö Ñëî -
âàö êîé Ðåñ ïóá ëè êè" â ïîñ ëåä íåé ðå äàê öèè, êà ñà þ ùèõ ñÿ âîç íàã ðàæ äå -
íèÿ ñó äåé. Ñ ïðåäñ òàâ ëå íè åì î ðàñ ñìîò ðå íèè âîï ðî ñà êîíñ òè òó öè îí -
íîñ òè äàí íûõ ïî ëî æå íèé îá ðà òè ëàñü ãðóï ïà èç 35 äå ïó òà òîâ Íà öè î -
íàëü íî ãî Ñî âå òà, à òàê æå Ãå íå ðàëü íûé ïðî êó ðîð, ïðè ÷åì Êîíñ òè òó öè -
îí íûé Ñóä ñîå äè íèë îáà ïðåäñ òàâ ëå íèÿ â îá ùåå ïðî èç âî ä ñòâî. 

Îñ ïà ðè âà å ìû ìè ïî ëî æå íè ÿ ìè Çà êî íà "Îá óñ ëî âè ÿõ âîç íàã ðàæ äå íèÿ
íå êî òî ðûõ âûñ øèõ ãî ñó äà ð ñòâåí íûõ äîëæ íî ñò íûõ ëèö Ñëî âàö êîé
Ðåñ ïóá ëè êè" çà êî íî äà òåëü ðå ôîð ìè ðî âàë óñ ëî âèÿ èõ çà ðà áîò íîé ïëà -
òû òà êèì îá ðà çîì, ÷òî ïðè íÿë èõ ñ äå ôè öè òîì ïóá ëè÷ íûõ ôè íàí ñîâ.
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Ãðóï ïà äå ïó òà òîâ è Ãå íå ðàëü íûé ïðî êó ðîð âîç ðà çè ëè, ÷òî íî âîå ïðà -
âî âîå ðå ãó ëè ðî âà íèå äëÿ ðàñ ÷å òà çà ðà áîò íîé ïëà òû ñó äåé è çà ìî ðà æè -
âà íèå èõ çà ðà áîò íîé ïëà òû â 2011 ãî äó íå íà õî äÿò ñÿ â ñî îò âå ò ñòâèè ñ
êîíñ òè òó öè îí íûì ïðèí öè ïîì íå çà âè ñè ìîñ òè ñó äîâ è ñó äåé è ñ ïðèí -
öè ïà ìè ïðà âî âî ãî ãî ñó äà ð ñòâà. Çà ÿ âè òå ëè ïîñ ÷è òà ëè íåï ðè åì ëå ìûì
òîò ôàêò, ÷òî èñ ïîë íè òåëü íàÿ è çà êî íî äà òåëü íàÿ âëàñ òè ñîê ðà ùà þò
èëè äðó ãèì ñïî ñî áîì îã ðà íè ÷è âà þò óñ ëî âèÿ âîç íàã ðàæ äå íèÿ ñó äåé,
òàê êàê ýòî ïðî òè âî ðå ÷èò ïðèí öè ïó òðîé íî ãî ðàç äå ëå íèÿ âëàñ òè â äå -
ìîê ðà òè ÷åñ êîì ãî ñó äà ð ñòâå è ïðèí öè ïó íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ -
òè. Ìà òå ðè àëü íîå îáåñ ïå ÷å íèå ñó äåé äîëæ íî âîñï ðè íè ìàòü ñÿ êàê ñòà -
áèëü íîå è íå ïîä äà þ ùå åñÿ ñîê ðà ùå íèþ, îíî íå ìî æåò ñòàòü ãèá êèì
ôàê òî ðîì, êî òî ðûì ïðî èç âîëü íî ìî ãóò ðàñ ïî ðÿ æàòü ñÿ èñ ïîë íè òåëü íàÿ
è çà êî íî äà òåëü íàÿ âëàñ òè. Ïî ìíå íèþ çà ÿ âè òå ëåé, èí òåí ñèâ íîñòü âìå -
øà òåëü ñòâà â óñ ëî âèÿ âîç íàã ðàæ äå íèÿ ñó äåé äîñ òèã ëà òà êî ãî óðîâ íÿ,
÷òî âîç ìîæ íî îä íîç íà÷ íî êîíñ òà òè ðî âàòü íà ëè ÷èå ïðî òè âî ðå ÷èÿ ñ
êîíñ òè òó öè îí íûì ïðèí öè ïîì íå çà âè ñè ìîñ òè ñó äåé. 

Ïðè ðàñ ñìîò ðå íèè îñ ïà ðè âà å ìî ãî íå ñî îò âå ò ñòâèÿ îï ðå äå ëåí íûõ ïî ëî -
æå íèé Çà êî íà ñî îò âå ò ñòâó þ ùèì ïî ëî æå íè ÿì Êîíñ òè òó öèè  Êîíñ òè òó -
öè îí íûé Ñóä èñ õî äèë èç ñâî åé ñó ùå ñò âó þ ùåé þäè êà òó ðû ñ ó÷å òîì
òåêñ òà íå êî òî ðûõ äî êó ìåí òîâ, ïðè íÿ òûõ, â ïåð âóþ î÷å ðåäü, Ñî âå òîì
Åâ ðî ïû, êî òî ðûå êà ñà ëèñü âîï ðî ñîâ âîç íàã ðàæ äå íèÿ ñó äåé. Èç ðàç âè -
òèÿ þäè êà òó ðû ìîæ íî ñäå ëàòü âû âîä, ÷òî Êîíñ òè òó öè îí íûé Ñóä ñ
êîíñ òè òó öè îí íîé òî÷ êè çðå íèÿ ñ÷è òà åò äèñ ãàð ìî íè÷ íûì èí òåí ñèâ íîå
è àð áèò ðàð íîå âìå øà òåëü ñòâî â âîï ðîñ âîç íàã ðàæ äå íèÿ ñó äåé, ÷òî ìî -
æåò îç íà ÷àòü íå ñî îò âå ò ñòâèå ñòàòüå 144 Êîíñ òè òó öèè, ãà ðàí òè ðó þ ùåé
èí äè âè äó àëü íóþ ñó äåéñ êóþ íå çà âè ñè ìîñòü îò äåëü íûõ ñó äåé. Ãî äè÷ íîå
çà ìî ðà æè âà íèå çà ðà áîò íûõ ïëàò â ïå ðè îä ýêî íî ìè ÷åñ êèõ ïðîá ëåì
Êîíñ òè òó öè îí íûé Ñóä íè êîã äà íå ñàíê öè î íè ðî âàë êàê íå ñî îò âå ò ñòâó -
þ ùåå Êîíñ òè òó öèè. Òà êèì äîëæ íî áû ëî áûòü ëèøü ïîâ òî ðÿ þ ùå åñÿ
îòê ëà äû âà íèå ñîñ òàâ íîé ÷àñ òè çà ðà áîò íîé ïëà òû ñóäüè, òàê íà çû âà å -
ìàÿ 14-àÿ çàðï ëà òà.   

Êîíñ òè òó öè îí íûé Ñóä â ïðåä ìåò íîì ïðî èç âî ä ñòâå ïî äå ëó èñ õî äèë èç
ôóíê öè î íè ðî âà íèÿ ìå õà íèç ìà îï ðå äå ëå íèÿ âîç íàã ðàæ äå íèÿ âûñ øèõ
ãî ñó äà ð ñòâåí íûõ äîëæ íî ñò íûõ ëèö ñîã ëàñ íî îñ ïà ðè âà å ìûì ïî ëî æå íè -
ÿì Çà êî íà "Îá óñ ëî âè ÿõ âîç íàã ðàæ äå íèÿ îò äåëü íûõ âûñ øèõ ãî ñó äà ð -
ñòâåí íûõ äîëæ íî ñò íûõ ëèö Ñëî âàö êîé Ðåñ ïóá ëè êè". Â ñî îò âå ò ñòâèè ñ
ýòèì ïðà âî âûì ðå ãó ëè ðî âà íè åì çà ðà áîò íàÿ ïëà òà â ðàç ìå ðå òðåõê ðàò -
íîé ñðåä íåé çà ðà áîò íîé ïëà òû ðà áîò íè êà â ñôå ðå ýêî íî ìè êè Ñëî âàö -
êîé Ðåñ ïóá ëè êè â ïðå äû äó ùåì êà ëåí äàð íîì ãî äó ñîê ðà ùà åò ñÿ íà 5
ïðî öåí òîâ - åñ ëè äî ëÿ äå ôè öè òà áþä æå òà îá ùå ñò âåí íî ãî óï ðàâ ëå íèÿ
Ñëî âàö êîé Ðåñ ïóá ëè êè è âíóò ðåí íå ãî âà ëî âî ãî ïðî äóê òà ñîñ òàâ ëÿ åò 3-
5 ïðî öåí òîâ, íà 10 ïðî öåí òîâ - åñ ëè óêà çàí íàÿ äî ëÿ ñîñ òàâ ëÿ åò 5-7
ïðî öåí òîâ è íà 15 ïðî öåí òîâ - åñ ëè ýòà äî ëÿ ñîñ òàâ ëÿ åò 7 è áîëåå ïðî -
öåí òîâ. Èç òî ãî ôàê òà, ÷òî çà êî íî äà òåëü âêëþ ÷èë â ýòî ðå ãó ëè ðî âà íèå
ëèøü âûñ øèõ ãî ñó äà ð ñòâåí íûõ äîëæ íî ñò íûõ ëèö, ìîæ íî ñäå ëàòü âû - 61
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62 âîä, ÷òî öåëüþ çà êî íà ÿâ ëÿ åò ñÿ, ïðåæ äå âñå ãî, óñ òà íîâ ëå íèå â îò íî øå -
íèè ê íèì êà êîé-òî îñî áîé êîì áè íà öèè þðè äè ÷åñ êîé è ïî ëè òè ÷åñ êîé
îò âå ò ñòâåí íîñ òè. Íî ñóäüè âû õî äÿò çà ðàì êè ãðóï ïû âûñ øèõ ãî ñó äà ð -
ñòâåí íûõ äîëæ íî ñò íûõ ëèö, êî òî ðûõ êà ñà åò ñÿ çà êîí. Îíè íå çà âè ñè -
ìû, èõ íàç íà ÷à þò áåñ ñðî÷ íî, èõ íå èç áè ðà þò ãðàæ äà íå, îíè íå ñóò
þðè äè ÷åñ êóþ, à íå ïî ëè òè ÷åñ êóþ îò âå ò ñòâåí íîñòü è, â êî íå÷ íîì ñ÷å -
òå, â îò ëè ÷èå îò ïðà âè òåëü ñòâà, íè êàê íå ìî ãóò ïðÿ ìî ïîâ ëè ÿòü íà ðàç -
âè òèå ïóá ëè÷ íûõ ôè íàí ñîâ.  

Êîíñ òè òó öè îí íûé Ñóä îò ìå òèë, ÷òî âêëþ ÷å íè åì êîí öåï öèè âçè ìà íèÿ
íå óñ òîé êè çà ñîñ òî ÿ íèå ïóá ëè÷ íûõ ôè íàí ñîâ â ïîäñ ÷åò çà ðà áîò íûõ
ïëàò ñó äåé â èõ ìà òå ðè àëü íîå îáåñ ïå ÷å íèå áûë âíå ñåí êîì ïî íåíò àð -
áèò ðàð íîñ òè, íåï ðîç ðà÷ íîñ òè. Ýòî íå îá õî äè ìî îò ëè ÷àòü îò çà ìî ðà æè -
âà íèÿ çà ðà áîò íûõ ïëàò, ñâÿ çàí íî ãî ñ ñåðü åç íû ìè ýêî íî ìè ÷åñ êè ìè ìå -
ðà ìè, ïðåäï ðè íè ìà å ìû ìè â ñëó ÷àå âîç íèê íî âå íèÿ êðè çè ñà. Çà ìî ðà -
æè âà íèå çà ðà áîò íîé ïëà òû ñó äåé â 2011 ãî äó ñîã ëàñ íî îñ ïà ðè âà å ìûì
ïî ëî æå íè ÿì Çà êî íà "Îá óñ ëî âè ÿõ çà ðà áîò íîé ïëà òû îò äåëü íûõ âûñ -
øèõ ãî ñó äà ð ñòâåí íûõ äîëæ íî ñò íûõ ëèö Ñëî âàö êîé Ðåñ ïóá ëè êè" Êîíñ -
òè òó öè îí íûé Ñóä íå ðàñ ñìàò ðè âàë èçî ëè ðî âà íî - êàê îä íî ðà çî âîå çà -
ìî ðà æè âà íèå, êî òî ðîå äî ñèõ ïîð ñ êîíñ òè òó öè îí íîé òî÷ êè çðå íèÿ
ñ÷è òà åò àê öåï òè ðó å ìûì, à ðàñ ñìàò ðè âàë êàê ïîä ãî òîâ êó àê òè âè çà öèè
íî âîé ôîð ìó ëû äëÿ ðàñ ÷å òà çà ðà áîò íîé ïëà òû ñó äåé, èìåí íî ïî ý òî ìó
ýòî ðå ãó ëè ðî âà íèå ñ÷è òà åò íå  ñî îò âå ò ñòâó þ ùèì ïóíê òó 1 ñòàòüè 144, à
òàê æå ïóíê òó 1 ñòàòüè 1 Êîíñ òè òó öèè. Â îò íî øå íèè ñó ùå ñò âó þ ùåé
ìî äå ëè âîç íàã ðàæ äå íèÿ ñó äåé, èñ õî äÿ ùåé èç ìàê ðî ý êî íî ìè ÷åñ êîé âå -
ëè ÷è íû ñðåä íåé çà ðà áîò íîé ïëà òû â ñôå ðå ýêî íî ìè êè Ñëî âàö êîé Ðåñ -
ïóá ëè êè, íå îá õî äè ìî îò ìå òèòü, ÷òî íà ñðåä íþþ çà ðà áîò íóþ ïëà òó â
ñôå ðå ýêî íî ìè êè ïðà âè òåëü ñòâî êðàò êîâ ðå ìåí íî è â ñðåä íåé ïåðñ ïåê -
òè âå ñó ùå ñò âåí íûì îá ðà çîì ìî æåò ïîâ ëè ÿòü ìåíü øå. Ïî ý òî ìó ñâÿçü
îñ íîâ íîé çà ðà áîò íîé ïëà òû ñóäüè ñ ýòîé âå ëè ÷è íîé ÿâ ëÿ åò ñÿ âû ðà æå -
íè åì ðà öè î íàëü íîé ñâÿ çè æèç íåí íî ãî ñòàí äàð òà ñó äåé ñ óðîâ íåì æèç -
íè ãðàæ äà íñ êî ãî îá ùå ñò âà. 

II. Ïîñ òà íîâ ëå íè åì ¹ PL. ÚS 102/2011 Êîíñ òè òó öè îí íûé Ñóä 7 ìàÿ
2014 ã. ïðè íÿë ðå øå íèå î íå ñî îò âå ò ñòâèè Êîíñ òè òó öèè ìíî ãèõ ïî ëî -
æå íèé Çà êî íà ¹ 385/2000 Ñâ. çàê. "Î ñóäü ÿõ è ñó äåá íûõ çà ñå äà òå ëÿõ
è îá èç ìå íå íèè è äî ïîë íå íèè íå êî òî ðûõ çà êî íîâ â ïîñ ëåä íåé ðå äàê -
öèè", à òàê æå Çà êî íà ¹ 757/2004 Ñâ. çàê. "Î ñó äàõ è îá èç ìå íå íèè è
äî ïîë íå íèè íå êî òî ðûõ çà êî íîâ â ïîñ ëåä íåé ðå äàê öèè". Ñ ïðåäñ òàâ ëå -
íè åì î ðàñ ñìîò ðå íèè èõ ñî îò âå ò ñòâèÿ Êîíñ òè òó öèè îá ðà òè ëàñü ãðóï -
ïà èç 37 äå ïó òà òîâ Íà öè î íàëü íî ãî Ñî âå òà Ñëî âàö êîé Ðåñ ïóá ëè êè (äà -
ëåå - Íà öè î íàëü íûé Ñî âåò) è ïåð âûé çà ìåñ òè òåëü Ãå íå ðàëü íî ãî ïðî -
êó ðî ðà Ñëî âàö êîé Ðåñ ïóá ëè êè, ïðè ÷åì Êîíñ òè òó öè îí íûé Ñóä ñî å äè -
íèë îáà ïðåäñ òàâ ëå íèÿ â îá ùåå ïðî èç âî ä ñòâî. 

Ïî îñ ïà ðè âà å ìûì ïî ëî æå íè ÿì Êîíñ òè òó öè îí íûé Ñóä óñ òà íî âèë, ÷òî
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îíè íå ñî îò âå ò ñòâó þò Êîíñ òè òó öèè è êà ñà þò ñÿ ìíî ãèõ âîï ðî ñîâ, à
èìåí íî: ñîñ òàâ ëå íèÿ îò áî ðî÷ íûõ êî ìèñ ñèé, îñ âî áîæ äå íèÿ îò äîëæ -
íîñ òè ïðåä ñå äà òå ëÿ ñó äà ìè íè ñò ðîì þñ òè öèè Ñëî âàö êîé Ðåñ ïóá ëè êè
(äà ëåå - ìè íèñòð þñ òè öèè) è ïðåê ðà ùå íèÿ èñ ïîë íå íèÿ äîëæ íîñ òåé
ïðåä ñå äà òå ëÿ ìè ãðå ìèé è êîë ëå ãèé.

Â ñâÿ çè ñ ñîñ òàâ ëå íè åì îò áî ðî÷ íûõ êî ìèñ ñèé ïðè îò áî ðî÷ íûõ ïðî öå -
äó ðàõ, êà ñà þ ùèõ ñÿ çà íÿ òèÿ ñâî áîä íîé äîëæ íîñ òè ñóäüè, Êîíñ òè òó öè -
îí íûé Ñóä ïîñ ÷è òàë ïðî òè âî ðå ÷à ùåé ïóíê òó 1 ñòàòüè 1 Êîíñ òè òó öèè
ìî äåëü, ñîã ëàñ íî êî òî ðîé èç ïÿ òè ÷ëå íîâ îò áî ðî÷ íîé êî ìèñ ñèè îäèí
íàç íà ÷àë ñÿ èç êàí äè äà òîâ, èçá ðàí íûõ Íà öè î íàëü íûì Ñî âå òîì, îäèí -
èç êàí äè äà òîâ, èçá ðàí íûõ Ñó äåá íûì ñî âå òîì Ñëî âàö êîé Ðåñ ïóá ëè êè
(äà ëåå - Ñó äåá íûé ñî âåò), äâà ÷ëå íà - èç êàí äè äà òîâ, íàç íà ÷åí íûõ ìè -
íè ñò ðîì þñ òè öèè è îä íî ãî ÷ëå íà èç áè ðàë Ñó äåá íûé ñî âåò ñó äà, íà êî -
òî ðîì áû ëà âà êà íò íàÿ äîëæ íîñòü ñóäüè. Äå ëî â òîì, ÷òî Ñó äåá íûé ñî -
âåò âïðà âå ïðåäñ òà âèòü Ïðå çè äåí òó Ñëî âàö êîé Ðåñ ïóá ëè êè ëèøü òî ãî
êàí äè äà òà íà äîëæ íîñòü ñóäüè, êî òî ðûé "áûë óñ ïåø íûì" â îò áî ðî÷ íîé
ïðî öå äó ðå, à çíà ÷èò ëèøü òî ãî, êî òî ðî ãî åìó ðå êî ìåí äî âà ëà îò áî ðî÷ -
íàÿ êî ìèñ ñèÿ è çíà ÷èò äå-ôàê òî èìåí íî îò áî ðî÷ íàÿ êî ìèñ ñèÿ ïðèí -
öè ïè àëü íûì îá ðà çîì îêà çû âà åò âëè ÿ íèå íà âû áîð êàí äè äà òà íà äîëæ -
íîñòü ñóäüè. Ïðè ÷åì èç îñ ïà ðè âà å ìî ãî ïðà âî âî ãî ðå ãó ëè ðî âà íèÿ î÷å -
âèä íî, ÷òî â êàæ äîé îò áî ðî÷ íîé êî ìèñ ñèè â "ïðå è ìó ùå ñò âå" áó äóò
ïðåäñ òà âè òå ëè, êî òî ðûå âûø ëè èç ïî ëè òè ÷åñ êèõ çâåíü åâ âëàñ òè (÷ëå -
íû îò áî ðî÷ íîé êî ìèñ ñèè íàç íà ÷à þò ñÿ èç êàí äè äà òîâ, èçá ðàí íûõ Íà -
öè î íàëü íûì Ñî âå òîì èëè íàç íà ÷åí íûõ ìè íè ñò ðîì þñ òè öèè). Òà êèì
îá ðà çîì, îñ ïà ðè âà å ìîå ðå ãó ëè ðî âà íèå îáåñ ïå ÷è âà åò ïî ëè òè ÷åñ êèì
çâåíü ÿì âëàñ òè âîç ìîæ íîñòü ðå øà þ ùèì îá ðà çîì âëè ÿòü íà ñîñ òàâ îò -
áî ðî÷ íûõ êî ìèñ ñèé, ÷òî ìî æåò ïðè âåñ òè ê íå ó ìå ñò íîé ïî ëè òè çà öèè
âû áî ðà êàí äè äà òîâ íà äîëæ íîñòü ñóäüè è â ðå çóëü òà òå ïðåäñ òàâ ëÿ åò
íåï ðè åì ëå ìîå âìå øà òåëü ñòâî â êîíñ òè òó öè îí íûé ïðèí öèï ðàç äå ëå -
íèÿ âëàñ òåé, êî òî ðûé ðå ãó ëè ðó åò ñÿ ïóíê òîì 1 ñòàòüè 1 Êîíñ òè òó öèè. 

Â ñâÿ çè ñ îñ âî áîæ äå íè åì îò äîëæ íîñ òè ïðåä ñå äà òå ëÿ ñó äà ìè íè ñò ðîì
þñ òè öèè Êîíñ òè òó öè îí íûé Ñóä ïîñ ÷è òàë íå  ñî îò âå ò ñòâó þ ùèì Êîíñ -
òè òó öèè ïðà âî âîå ðå ãó ëè ðî âà íèå, ñîã ëàñ íî êî òî ðî ìó äëÿ ðàç áè ðà òåëü -
ñòâà è ïðè íÿ òèÿ ðå øå íèÿ îá îñ âî áîæ äå íèè îò äîëæ íîñ òè ïðåä ñå äà òå -
ëÿ ñó äà ìè íè ñò ðîì þñ òè öèè íå ïðè ìå íÿ åò ñÿ îá ùàÿ íîð ìà îá àä ìè íè -
ñò ðà òèâ íîì ïðî èç âî ä ñòâå, à òàê æå ñîã ëàñ íî êî òî ðî ìó ýòî ðå øå íèå îá
îñ âî áîæ äå íèè îò äîëæ íîñ òè íå ïîä ëå æèò íè êà êèì ñðåä ñòâàì îá æà ëî -
âà íèÿ, è åãî íåëü çÿ ïîä âå ðã íóòü ïðî âåð êå ñó äîì. Êîíñ òè òó öè îí íûé
Ñóä ïîñ ÷è òàë íåï ðè åì ëå ìûì ñ êîíñ òè òó öè îí íîé òî÷ êè çðå íèÿ ôàêò,
÷òî îñ ïà ðè âà å ìîå ïðà âî âîå ðå ãó ëè ðî âà íèå íå ñî äåð æèò íè êà êèõ ãà -
ðàí òèé, çà ùè ùà þ ùèõ îò ñà ìî âîëü íîñ òè ìè íè ñò ðà þñ òè öèè ïðè îñó -
ùå ñ òâëå íèè åãî êîì ïå òåí öèè îñ âî áîæ äàòü îò äîëæ íîñ òè ïðåä ñå äà òå ëÿ
ñó äà. Ðå øå íèå ìè íè ñò ðà þñ òè öèè, êà ñà þ ùå åñÿ îñ âî áîæ äå íèÿ îò äîëæ -
íîñ òè ïðåä ñå äà òå ëÿ ñó äà, ïðåäñ òàâ ëÿ åò ñî áîé àâ òî ðè òàð íîå ðå øå íèå,
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64 êî òî ðîå ïðè íè ìà åò ñÿ èì êàê îð ãà íîì, ïîëü çó þ ùèì ñÿ àâ òî ðè òå òîì
âëàñ òè â îá ëàñ òè îá ùå ñò âåí íî ãî óï ðàâ ëå íèÿ, òàê êàê ðå÷ü èäåò î ïóá -
ëè÷ íîé äîëæ íîñ òè. Ïðè ýòîì òà êîå ðå øå íèå íå ìî æåò áûòü ïðî ÿâ ëå -
íè åì ñà ìî âîëü íîñ òè ìè íè ñò ðà þñ òè öèè â îò íî øå íèè ëè öà, êî òî ðîå çà -
íè ìà åò ïóá ëè÷ íóþ äîëæ íîñòü, è ïî ý òî ìó îíî äîëæ íî áûòü ïðå äó ãà äû -
âà å ìûì, óáå äè òåëü íûì, êîíê ðåò íûì è, åñ òå ñò âåí íî, ìè íè ìàëü íûì ñ
òî÷ êè çðå íèÿ ïðè ÷èí, êî òî ðûå â ýòîì ñëó ÷àå ñïîä âèã ëè ìè íè ñò ðà þñ -
òè öèè ê ïðè ìå íå íèþ èì åãî êîì ïå òåí öèè âëàñ òè. Êîíñ òè òó öè îí íûé
Ñóä â ýòîé ñâÿ çè òàê æå ïîä ÷å ðê íóë, ÷òî íå çà ìå íè ìîé çà äà ÷åé çà êî íî -
äà òå ëÿ ÿâ ëÿ åò ñÿ îï ðå äå ëå íèå ñî îò âå ò ñòâó þ ùèõ þðè äè ÷åñ êèõ ãà ðàí -
òèé, êî òî ðûå ñïî ñîá íû âîñï ðå ïÿ ò ñòâî âàòü ïðî ÿâ ëå íè ÿì ñà ìî âîëü íîñ -
òè ïðè èñ ïîë íå íèè ïóá ëè÷ íîé âëàñ òè, òàê êàê çàï ðå ùå íèå ñà ìî âîëü -
íîñ òè ïðåäñ òàâ ëÿ åò èí òåã ðàëü íóþ ñîñ òàâ íóþ ÷àñòü ãå íå ðàëü íî ãî ïðèí -
öè ïà ïðà âî âî ãî ãî ñó äà ð ñòâà, âû òå êà þ ùå ãî èç ïî ëî æå íèé ïóíê òà 1
ñòàòüè 1, à òàê æå ïóíê òà 1 ñòàòüè 46 Êîíñ òè òó öèè, ãà ðàí òè ðó þ ùèõ
ïðà âî íà ñó äåá íóþ è äðó ãóþ çà ùè òó, è èç ïî ëî æå íèé ïóíê òà 1 ñòàòüè
141 Êîíñ òè òó öèè, çàê ðåï ëÿ þ ùèõ ãà ðàí òèþ èíñ òè òó öè î íàëü íîé íå çà -
âè ñè ìîñ òè è áåñï ðè ñò ðàñ òèÿ ñó äîâ. 

Êîíñ òè òó öè îí íûé Ñóä â êî íå÷ íîì ñ÷å òå òàê æå îò ìå òèë, ÷òî â ïðî òè -
âî ðå ÷èè ñ ïóíê òîì 1 ñòàòüè 1 Êîíñ òè òó öèè íà õî äèò ñÿ òàê æå ïî ëî æå -
íèå, ñîã ëàñ íî êî òî ðî ìó äîëæ íîñòè ïðåä ñå äà òå ëåé ãðå ìèé è ïðåä ñå äà -
òå ëåé êîë ëå ãèé, êî òî ðûå áû ëè íàç íà ÷å íû íà äîëæ íîñòü äî 1 ìàÿ 2011
ã., äîëæ íû áûòü îò ìå íå íû ïðÿ ìî ïî çà êî íó 1 íî ÿá ðÿ 2011 ã., â ñëó ÷àå,
åñ ëè îíè íå áû ëè îò ìå íå íû óæå ðà íåå. Êîíñ òè òó öè îí íûé Ñóä â ïåð -
âóþ î÷å ðåäü îá ðà òèë âíè ìà íèå íà òî, ÷òî çàï ðå ùå íèå ðåò ðî àê òèâ íîñ -
òè è ïðèí öèï ðàç äå ëå íèÿ âëàñ òåé ÿâ ëÿ þò ñÿ îñ íîâ íû ìè óñ òî ÿ ìè ïðà -
âî âî ãî ãî ñó äà ð ñòâà. Ïðè äàëü íåé øåì ðàñ ñìîò ðå íèè òî ãî, âå äåò ëè íå -
èñ òèí íàÿ îá ðàò íàÿ ñè ëà çà êî íà îñ ïà ðè âà å ìî ãî ïðà âî âî ãî ðå ãó ëè ðî âà -
íèÿ ê íå ñî îò âå ò ñòâèþ Êîíñ òè òó öèè, Êîíñ òè òó öè îí íûé Ñóä ïîñ ÷è òàë
ðå øà þ ùèì òîò ôàêò, ÷òî îñ ïà ðè âà å ìîå ïðà âî âîå ðå ãó ëè ðî âà íèå íå êà -
ñà åò ñÿ ñóäüè êàê ñóäüè, à ðå÷ü èäåò î ñó äåéñ êîé ñà ìî óï ðàâ ëåí ÷åñ êîé
äîëæ íîñ òè, îíî íå ñâÿ çà íî ñ îò ìå íîé ñà ìî ãî èíñ òè òó òà ïðåä ñå äà òå ëåé
ãðå ìèé è êîë ëå ãèé, íå óõóä øà åò ïðà âî âî ãî ïî ëî æå íèÿ ñóäüè, êî òî ðûé
äåéñòâî âàë êàê ïðåä ñå äà òåëü ãðå ìèè è êîë ëå ãèè. Êîíñ òè òó öè îí íûé
Ñóä, ó÷è òû âàÿ ïå ðå ÷èñ ëåí íûå ìî ìåí òû, ïðè øåë ê âû âî äó, ÷òî íå èñ -
òèí íàÿ îá ðàò íàÿ ñè ëà çà êî íà (ðåò ðî àê òèâ íîñòü) â äàí íîì ñëó ÷àå äîñ -
òèã ëà óðîâ íÿ êîíñ òè òó öè îí íîé èí òåí ñèâ íîñ òè, è ïî ý òî ìó ïðè íÿë ðå -
øå íèå î åå íå ñî îò âå ò ñòâèè  ïóíê òó 1 ñòàòüè 1 Êîíñ òè òó öèè. 
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SUMMARY

Since the establishment of the Constitutional Court of the Slovak Republic,
the Constitutional Court, in the framework of the proceedings on compli-
ance of legal norms, repeatedly addressed to the issue whether the laws
adopted by the Slovak legislator in unacceptable manner interfere the
independence of the justice of general jurisdiction, and in a few cases the
Constitutional Court has come to the conclusion that the law in question
directly concerns the problem of independence of the courts.

I. The Constitutional Court on December 11, 2013 adopted a decision on
some provisions of Slovak Act of the National Council of the Slovak
Republic ¹ 120/1993 Law "On conditions for the remuneration of certain
senior government officials of the Slovak Republic" in the latest edition
regarding the remuneration of judges as noncompliant to the Constitution.
A group of 35 deputies of the National Council, as well as the Attorney
General, approached the Constitutional Court with the applications to con-
sider its constitutionality; the Constitutional Court considered both appli-
cations views in a joint examination.

II. The Constitutional Court made a decision on non-compliance of a num-
ber of provisions of the Act ¹ 385/2000 Law "On the judges and court
hearings and on amendments and addendum in certain acts in the latest
edition", as well as the Law ¹757/2004  "On courts and on amendments
and of certain laws in the latest edition" with the Constitution.  A group of
37 deputies of the National Council of the Slovak Republic, as well as the
deputy Attorney General, approached the Constitutional Court with the
applications to consider its constitutionality; the Constitutional Court con-
sidered both applications in a joint examination.

Ì
Å
æ

Ä
Ó
Í

À
Ð
Î

Ä
Í

Û
É

 À
Ë

Ü
Ì

À
Í

À
Õ

. 
Ê

Î
Í

Ñ
Ò
È

Ò
Ó
Ö

È
Î

Í
Í

Î
Å
 Ï

Ð
À
Â
Î

Ñ
Ó
Ä
È

Å
 Â

 Í
Î

Â
Î

Ì
 Ò

Û
Ñ
ß
×

Å
Ë

Å
Ò
È

È



66 ÑÒÀÍ­ÄÀÐ­ÒÛ­ÍÅ­ÇÀ­ÂÈ­ÑÈ­ÌÎÑ­ÒÈ­
ÏÐÀ­ÂÎ­ÑÓ­ÄÈß

ÀÍÀÐ­ÆÀ­ÈË­ÃÀ­ÍÎ­ÂÀ

×ëåí­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñî­âå­òà­Ðåñ­ïóá­ëè­êè­Êà­çà­õñ­òàí

Óâà æà å ìûå ó÷àñò íè êè Êîí ôå ðåí öèè!

Äà ìû è ãîñ ïî äà!

Â ïåð âóþ î÷å ðåäü, ïîç âîëü òå ïîá ëà ãî äà ðèòü îð ãà íè çà òî ðîâ äàí íî ãî
ìå ðîï ðè ÿ òèÿ çà ïðèã ëà øå íèå è ïå ðå äàòü ñåð äå÷ íîå ïîçä ðàâ ëå íèå
Ïðåä ñå äà òå ëÿ Êîíñ òè òó öè îí íî ãî Ñî âå òà Ðåñ ïóá ëè êè Êà çà õñ òàí Èãîðÿ
Ðî ãî âà ñî çíà ìå íà òåëü íû ìè äà òà ìè â èñ òî ðèè Ðåñ ïóá ëè êè Àð ìå íèÿ: ñ
20-ëå òè åì Êîíñ òè òó öèè è Êîíñ òè òó öè îí íî ãî Ñó äà, à òàê æå ñ îòê ðû òè -
åì XX Åðå âà íñ êîé ìåæ äó íà ðîä íîé êîí ôå ðåí öèè! 

Ñå ãîä íÿ ó íàñ èäåò î÷åíü êîíñòðóê òèâ íîå îá ñóæ äå íèå äîêò ðè íàëü íûõ
ïîä õî äîâ è ñîâ ðå ìåí íûõ âû çî âîâ â ðàç âè òèè è óê ðåï ëå íèè íå çà âè ñè -
ìîñ òè ñó äåá íîé âëàñ òè, òàê êàê ìû âñå ïðåê ðàñ íî ïî íè ìà åì, ÷òî ìû
íå åñòü "ïà ðàë ëåëü íûå âñå ëåí íûå", ìû âñå ãî ëèøü ðàç ëè÷ íûå þðèñ -
äèê öèè, íà õî äÿ ùè å ñÿ â ïðî öåñ ñå íåï ðå ðûâ íî ãî âçà è ìî äåé ñòâèÿ è ñîò -
ðóä íè ÷å ñò âà, â ôîð ìà òå ïðà âî âî ãî äè à ëî ãà äëÿ äîñ òè æå íèÿ ãëàâ íîé öå -
ëè - íå çà âè ñè ìîé ñó äåá íîé âëàñ òè â ñâî èõ ñòðà íàõ. 

Ðåñ ïóá ëè êà Êà çà õñ òàí óò âå ðæ äà åò ñå áÿ ïðà âî âûì ãî ñó äà ð ñòâîì (ïóíêò
1 ñòàòüè 1 Êîíñ òè òó öèè Ðåñ ïóá ëè êè Êà çà õñ òàí îò 30 àâ ãóñ òà 1995 ãî -
äà)1. Íî äîñ òè æå íèå öå ëè ïîñò ðî å íèÿ ïðà âî âî ãî ãî ñó äà ð ñòâà âîç ìîæ -
íî òîëü êî â óñ ëî âè ÿõ íå çà âè ñè ìîé ñó äåá íîé âëàñ òè, à èìåí íî êà ÷å ñò -
âåí íî ãî ïðà âî ñó äèÿ.

Äëÿ ñîç äà íèÿ è óê ðåï ëå íèÿ íå çà âè ñè ìîñ òè ñó äåá íîé ñèñ òå ìû â Êà -
çà õñ òà íå ñäå ëà íî ìíî ãîå. Òàê, ñóäüÿ ïðè îòï ðàâ ëå íèè ïðà âî ñó äèÿ íå -
çà âè ñèì è ïîä ÷è íÿ åò ñÿ òîëü êî Êîíñ òè òó öèè è çà êî íó. Êà êîå-ëè áî âìå -
øà òåëü ñòâî â äå ÿ òåëü íîñòü ñó äà ïî îòï ðàâ ëå íèþ ïðà âî ñó äèÿ íå äî ïóñ -
òè ìî è âëå ÷åò îò âå ò ñòâåí íîñòü ïî çà êî íó. Ïî êîíê ðåò íûì äå ëàì ñóäüè
íå ïî äîò ÷åò íû (ïóíê òû 1, 2 ñòàòüè 77 Êîíñ òè òó öèè Ðåñ ïóá ëè êè Êà-
 çà õñ òàí).

Ñó äû ñîñ òî ÿò èç ïîñ òî ÿí íûõ ñó äåé, íå çà âè ñè ìîñòü êî òî ðûõ çà ùè ùà -
åò ñÿ Êîíñ òè òó öè åé è çà êî íîì. Ïîë íî ìî ÷èÿ ñóäüè ìî ãóò áûòü ïðåê ðà -
ùå íû èëè ïðè îñ òà íîâ ëå íû èñê ëþ ÷è òåëü íî ïî îñ íî âà íè ÿì, óñ òà íîâ -
ëåí íûì çà êî íîì. 

1 Êîíñ òè òó öèÿ Ðåñ ïóá ëè êè Êà çà õñ òàí îò 30 àâ ãóñ òà 1995 ãî äà (ñ èç ìå íå íè ÿ ìè è äî ïîë íå íè ÿ ìè îò

07.10.1998 ã., îò 21.05.2007 ã.).À
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Ñóäüÿ íå ìî æåò áûòü àðåñ òî âàí, ïîä âå ðã íóò ïðè âî äó, ìå ðàì àä ìè íè -
ñò ðà òèâ íî ãî âçûñ êà íèÿ, íà ëà ãà å ìûì â ñó äåá íîì ïî ðÿä êå, ïðèâ ëå ÷åí ê
óãî ëîâ íîé îò âå ò ñòâåí íîñ òè áåç ñîã ëà ñèÿ Ïðå çè äåí òà Ðåñ ïóá ëè êè Êà çà õ-
ñ òàí, îñ íî âàí íî ãî íà çàê ëþ ÷å íèè Âûñ øå ãî Ñó äåá íî ãî Ñî âå òà Ðåñ ïóá -
ëè êè, ëè áî â ñëó ÷àå, óñ òà íîâ ëåí íîì ïîä ïó íê òîì 3) ñòàòüè 55 Êîíñ òè -
òó öèè, - áåç ñîã ëà ñèÿ Ñå íà òà, êðî ìå ñëó ÷à åâ çà äåð æà íèÿ íà ìåñ òå
ïðåñ òóï ëå íèÿ èëè ñî âåð øå íèÿ òÿæ êèõ ïðåñ òóï ëå íèé (ïóíê òû 1 è 2
ñòàòüè 79 Êîíñ òè òó öèè ÐÊ).

"Ñåðü åç íûå ãà ðàí òèè íå çà âè ñè ìîñ òè ñó äîâ ñî äåð æèò íà øà Êîíñ òè òó -
öèÿ. Îíà ïðå äóñ ìàò ðè âà åò ñëîæ íûé ïî ðÿ äîê ïðèâ ëå ÷å íèÿ ñó äåé ê îò -
âå ò ñòâåí íîñ òè è îñ âî áîæ äå íèÿ îò äîëæ íîñ òè", - îá ýòîì ïîä ÷åð êè âàë
Ãëà âà ãî ñó äà ð ñòâà - Ëè äåð Íà öèè Íóðñóëòàí Íà çàð áà åâ â ñâî åì âûñ -
òóï ëå íèè íà V ñú åç äå ñó äåé Ðåñ ïóá ëè êè Êà çà õñ òàí2. Äó ìà åò ñÿ, îò íþäü
íå ñëó ÷àé íî Ïðå çè äåíò ñòðà íû ñâÿ çàë âî å äè íî âîï ðî ñû íå çà âè ñè ìîñ -
òè ñó äåé ñ èõ îò âå ò ñòâåí íîñòüþ.

Âåäü ïðîá ëå ìà îò âå ò ñòâåí íîñ òè ñó äåé ÿâ ëÿ åò ñÿ îä íîé èç íà è áî ëåå
ñëîæ íûõ ñðå äè âîï ðî ñîâ ñòà òó ñà ñó äåé è îð ãà íè çà öèè ñó äåá íîé âåò âè
âëàñ òè â öå ëîì, ïîñ êîëü êó îíà íàï ðÿ ìóþ ñâÿ çà íà ñ ïðîá ëå ìîé íå çà âè -
ñè ìîñ òè ñó äåé.  

Îñó ùå ñ òâëå íèå ïðèí öè ïà íåï ðè êîñ íî âåí íîñ òè ñóäüè, çàê ðåï ëåí íî ãî
â ïóíê òå 2 ñòàòüè 79 Êîíñ òè òó öèè è ñòàòüå 27 Êîíñ òè òó öè îí íî ãî çà êî -
íà Ðåñ ïóá ëè êè Êà çà õñ òàí îò 25 äå êàá ðÿ 2000 ãî äà "Î ñó äåá íîé ñèñ òå -
ìå è ñòà òó ñå ñó äåé Ðåñ ïóá ëè êè Êà çà õñ òàí"3, âñåã äà ñâÿ çà íî ñ ïðîá ëå -
ìîé ãðà íèö ýòîé íåï ðè êîñ íî âåí íîñ òè. Â ýòîé ñâÿ çè ñëå äó åò ïðèç íàòü,
÷òî ïðîá ëå ìà îò âå ò ñòâåí íîñ òè ñó äåé, â òîì ÷èñ ëå äèñ öèï ëè íàð íîé ÿâ -
ëÿ åò ñÿ îä íîé èç ñà ìûõ ìà ëî è ñ ñëå äî âàí íûõ â þðè äè ÷åñ êîé íà ó êå.

Âî ìíî ãèõ ñòðà íàõ ñó ùå ñò âó þò êî äåê ñû ñó äåéñ êîé ýòè êè, ñî äåð æà ùèå
ñëå äó þ ùèå òðå áî âà íèÿ äëÿ ñó äåé: äåéñòâî âàòü áåñï ðè ñò ðà ñò íî è ÷åñò -
íî;  ñîõ ðà íÿòü êîí ôè äåí öè àëü íîñòü èí ôîð ìà öèè, ïî ëó ÷åí íîé â ðå -
çóëü òà òå ñó äåá íîé äå ÿ òåëü íîñ òè; çàï ðåò íà çà íÿ òèå èíîé îï ëà ÷è âà å ìîé
äå ÿ òåëü íîñòüþ, çà èñê ëþ ÷å íè åì íà ó÷ íîé è ïðå ïî äà âà òåëüñ êîé; íå ó êîñ -
íè òåëü íî ñëå äî âàòü çà êî íó; êàê âî âðå ìÿ èñ ïîë íå íèÿ ñâî èõ îáÿ çàí íîñ -
òåé, òàê è â äðó ãîå âðå ìÿ - äîë æåí âåñ òè ñå áÿ òà êèì îá ðà çîì, ÷òî áû
ïî âû øàòü äî âå ðèå è óâà æå íèå ê ñó äåá íîé âëàñ òè è ò.ä.(ïî ëî æå íèÿ êî -
äåê ñà ñó äåéñ êîé ýòè êè êà çà õñ òà íñ êèõ ñó äåé â ðå äàê öèè îò 06.06.2001
ãî äà)4. 

Îä íà êî ïî ëî æå íèé ýòèõ êî äåê ñîâ íå äîñ òà òî÷ íî äëÿ òî ãî, ÷òî áû îï ðå -
äå ëèòü ãðà íè öû íå çà âè ñè ìîñ òè ñó äåé ïðè îñó ùå ñ òâëå íèè èìè ñâî èõ
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2 Âûñ òóï ëå íèå Ïðå çè äåí òà Ðåñ ïóá ëè êè Êà çà õñ òàí Íà çàð áà å âà Í.À. íà V ñú åç äå ñó äåé Ðåñ ïóá ëè -

êè Êà çà õñ òàí, Àêîð äà, 18 íî ÿá ðÿ 2009 ãîäà.
3 Êîíñ òè òó öè îí íûé çà êîí Ðåñ ïóá ëè êè Êà çà õñ òàí îò 25 äå êàá ðÿ 2000 ãî äà ¹132 - II "Î ñó äåá íîé

ñèñ òå ìå è ñòà òó ñå ñó äåé Ðåñ ïóá ëè êè Êà çà õñ òàí".
4 Êî äåêñ ñó äåéñ êîé ýòè êè îò 19 äå êàá ðÿ 1996 ãî äà, ïðè íÿ òûé íà I ñú åç äå ñó äåé (â ðå äàê öèè ïîñ -

òà íîâ ëå íèÿ III ñú åç äà ñó äåé Ðåñ ïóá ëè êè Êà çà õñ òàí îò 06.06.2001 ã.).



68 ïîë íî ìî ÷èé. Íóæ íû ÷åò êèå êðè òå ðèè, ñòàí äàð òû îï ðå äå ëå íèÿ, êà êîå
ïî âå äå íèå ñóäüè äî ïóñ òè ìî, à êà êîå íåñîâ ìåñ òè ìî ñ åãî ñó äåéñ êèì
ñòà òó ñîì. 

Â ýòîé ñâÿ çè Âå íå öè à íñ êàÿ êî ìèñ ñèÿ Ñî âå òà Åâ ðî ïû ðàç ðà áî òà ëà ïðî -
åêò åâ ðî ïåéñ êèõ ñòàí äàð òîâ íå çà âè ñè ìîñ òè ïðà âî ñó äèÿ. Ýòè ñòàí äàð -
òû âêëþ ÷à þò íå êèé íà áîð òðå áî âà íèé è íå äî ïóñ òè ìûõ äåéñòâèé, ïî -
âå äå íèÿ è âìå øà òåëü ñòâà. Ïðè ýòîì íóæ íî ó÷è òû âàòü ðàç ëè÷ íûé èñ -
òî ðè ÷åñ êèé è ìåí òàëü íûé êîí òåêñò, ñó ùå ñò âó þ ùèé â ðàç íûõ ñòðà íàõ.
Îíè äîëæ íû îï ðå äå ëÿòü áà çî âûå ïðèí öè ïû, ñîá ëþ äå íèå êî òî ðûõ íå -
îá õî äè ìî äëÿ îáåñ ïå ÷å íèÿ ñó äåéñ êîé íå çà âè ñè ìîñ òè (ìà òå ðè à ëû 81-îé
Ïëå íàð íîé ñåñ ñèè Âå íå öè à íñ êîé êî ìèñ ñèè, ñîñòîÿâøåéñÿ 11-12 äå êàá -
ðÿ 2009 ãî äà)5. 

Ïðè îï ðå äå ëå íèè è óñ òà íîâ ëå íèè ýòèõ ñòàí äàð òîâ, âàæ íî ïî íÿòü,
ïðåæ äå âñå ãî, òî, ÷òî ýòà íå çà âè ñè ìîñòü íå ëè÷ íàÿ ïðè âè ëå ãèÿ ñó äåé,
à  êîíñ òè òó öè îí íàÿ ãà ðàí òèÿ ïðà âà ãðàæ äàí íà ñó äåá íóþ çà ùè òó
(ïóíêò 2 ñòàòüè 13 Êîíñ òè òó öèè). Ñòàí äàðò íå çà âè ñè ìîñ òè - ýòî ãà ðàí -
òèÿ áåñï ðè ñò ðà ñò íîñ òè ñó äà ïðè âû íå ñå íèè ðå øå íèÿ.   

Èòàê, íà ñå ãîä íÿø íèé äåíü ó÷å íûå-êîíñ òè òó öè î íà ëèñ òû âû äå ëÿ þò äâà
îñ íîâ íûõ ïðèç íà êà íå çà âè ñè ìîñ òè:  

1) êîíñ òè òó öè îí íàÿ õà ðàê òå ðèñ òè êà ïðà âî ñó äèÿ; 

2) ôóí äà ìåí òàëü íàÿ ïðî öåñ ñó àëü íàÿ ãà ðàí òèÿ, îáåñ ïå ÷è âà þ ùàÿ ñîá -
ëþ äå íèå âñåõ ïðàâ è ñâî áîä ñòî ðîí ïðî öåñ ñà.

Èìåí íî ïî ý òî ìó, ãà ðàí òèè íå çà âè ñè ìîñ òè ñó äîâ âîç âå äå íû â ðàíã
êîíñ òè òó öè îí íî ãî, è ïðèí öèï íåï ðè êîñ íî âåí íîñ òè ñóäüè çàê ðåï ëåí
íà óðîâ íå Îñ íîâ íî ãî çà êî íà íà øèõ ñòðàí.      

Êî íå÷ íî, êîã äà ðå÷ü èäåò î íå çà âè ñè ìîñ òè ñó äåá íîé ñèñ òå ìû, òî íå îá -
õî äè ìî ñêà çàòü è î ôàê òî ðàõ, âëè ÿ þ ùèõ íà íåå. Íàï ðè ìåð, â Êà çà õñ -
òà íå, ìû ðàíü øå ìû ìíî ãî ãî âî ðè ëè î çà âè ñè ìîñ òè ñó äîâ îò èñ ïîë íè -
òåëü íîé âëàñ òè èç-çà åãî ìà òå ðè àëü íî-òåõ íè ÷åñ êî ãî îáåñ ïå ÷å íèÿ ñî
ñòî ðî íû Ìè íèñ òå ð ñòâà þñ òè öèè è åãî îð ãà íîâ íà ìåñ òàõ, ñåé ÷àñ âñå
ýòè âîï ðî ñû è íà çà êî íî äà òåëü íîì, è íà ïðàê òè ÷åñ êîì óðîâ íå ðàç ðå -
øå íû. Âìåñ òå ñ òåì îáåñ ïå ÷å íèå ñó äåéñ êîé íå çà âè ñè ìîñ òè âñå åùå îñ -
òà åò ñÿ  ïðè î ðè òåò íîé çà äà ÷åé. 

Ïî ý òî ìó â êîí öåï öèè ïðà âî âîé ïî ëè òè êè ðåñ ïóá ëè êè íà 2010-2020 ãî -
äû, ïðå äóñ ìîò ðå íî, ÷òî "äëÿ óï ðî ÷å íèÿ ãà ðàí òèé íå çà âè ñè ìîñ òè ñó äåé
âàæ íåé øèì âîï ðî ñîì îñ òà åò ñÿ ïîë íî öåí íàÿ ðå à ëè çà öèÿ òðå áî âà íèé
Êîíñ òè òó öèè î ôè íàí ñè ðî âà íèè ñó äîâ è îáåñ ïå ÷å íèå ñó äåé æèëü åì
äëÿ ïîë íî ãî è íå çà âè ñè ìî ãî îñó ùå ñ òâëå íèÿ ïðà âî ñó äèÿ"6.

Ïðî âî çã ëà øåí íàÿ ñòàòü åé 77 Êîíñ òè òó öèè Ðåñ ïóá ëè êè Êà çà õñ òàí  íå -

5 Ìà òå ðè à ëû 81-îé Ïëå íàð íîé ñåñ ñèè Âå íå öè à íñ êîé êî ìèñ ñèè, 11 - 12 äå êàá ðÿ 2009 ãî äà, ã. Âå -

íå öèÿ, Èòà ëèÿ.
6 Êîí öåï öèÿ ïðà âî âîé ïî ëè òè êè Ðåñ ïóá ëè êè Êà çà õñ òàí íà ïå ðè îä ñ 2010 äî 2020 ãî äà, óò âå ðæ äåí -

íàÿ Óêà çîì Ïðå çè äåí òà Ðåñ ïóá ëè êè Êà çà õñ òàí îò 24 àâ ãóñ òà 2009 ãî äà ¹858, Àñ òà íà, Àêîð äà.À
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çà âè ñè ìîñòü ñóäüè íå âîç ìîæ íà áåç ãà ðàí òè ðî âàí íî ãî îáåñ ïå ÷å íèÿ
ôè íàí ñî âîé íå çà âè ñè ìîñ òè. Áåç íå îá õî äè ìîé ìà òå ðè àëü íî-ðå ñó ðñ íîé
áà çû, àäåê âàò íîé äëÿ ïîë íî öåí íîé äå ÿ òåëü íîñ òè ïî îñó ùå ñ òâëå íèþ
ïðà âî ñó äèÿ,  ñó äåá íàÿ ñèñ òå ìà îáîé òèñü íå ìî æåò. È, êî íå÷ íî, èñ òî÷ -
íè êîì ôè íàí ñè ðî âà íèÿ ýòîé ìà òå ðè àëü íî-ðå ñó ðñ íîé áà çû ìî æåò áûòü
òîëü êî ðåñ ïóá ëè êà íñ êèé áþä æåò - êàê óíè âåð ñàëü íûé èñ òî÷ íèê ôè -
íàí ñè ðî âà íèÿ äå ÿ òåëü íîñ òè âñåõ òðåõ âåò âåé ãî ñó äà ð ñòâåí íîé âëàñ òè
â Ðåñ ïóá ëè êå Êà çà õñ òàí.  

Áå çóñ ëîâ íî, îò èñ òî÷ íè êîâ, ðàç ìå ðîâ è ïî ðÿä êà ôè íàí ñè ðî âà íèÿ ñó -
äîâ ïðÿ ìî è íå ïîñ ðå ä ñòâåí íî çà âè ñÿò íå çà âè ñè ìîñòü ñó äåé è ýô ôåê -
òèâ íîñòü ðà áî òû ñó äîâ, îñó ùå ñ òâëå íèå ïðà âî ñó äèÿ â öå ëîì. 

Ïî ý òî ìó â Êà çà õñ òà íå ôè íàí ñè ðî âà íèå ñó äîâ, îáåñ ïå ÷å íèå ñó äåé
æèëü åì ïðî èç âî äèò ñÿ çà ñ÷åò ðåñ ïóá ëè êà íñ êî ãî áþä æå òà è äîëæ íî
îáåñ ïå ÷è âàòü âîç ìîæ íîñòü ïîë íî ãî è íå çà âè ñè ìî ãî îñó ùå ñ òâëå íèÿ
ïðà âî ñó äèÿ (ñòàòüÿ 80 Êîíñ òè òó öèè).

Êîã äà ãî ñó äà ð ñòâî íå îáåñ ïå ÷è âà åò ïîë íîå è íå çà âè ñè ìîå îñó ùå ñ òâëå -
íèå ïðà âî ñó äèÿ, íîð ìàëü íîå ôóíê öè î íè ðî âà íèå ñó äåá íîé ñèñ òå ìû,
÷òî åñ òå ñò âåí íî ñíè æà åò äî âå ðèå ãðàæ äàí ê ñó äåá íîé âëàñ òè, â êî íå÷ -
íîì ñ÷å òå, ñòà âèò ïîä óã ðî çó ãà ðàí òè ðî âàí íîå Êîíñ òè òó öè åé Ðåñ ïóá -
ëè êè Êà çà õñ òàí ïðà âî ÷å ëî âå êà è ãðàæ äà íè íà íà ñó äåá íóþ çà ùè òó,
ïîñ êîëü êó ðå à ëè çà öèÿ êîíñ òè òó öè îí íûõ ïî ëî æå íèé î ãà ðàí òè ÿõ ñó -
äåá íîé çà ùè òû ïðàâ è ñâî áîä ÷å ëî âå êà è ãðàæ äà íè íà íå ðàç ðûâ íî ñâÿ -
çà íà ñ ñîç äà íè åì ãî ñó äà ð ñòâîì íàä ëå æà ùèõ óñ ëî âèé äëÿ äå ÿ òåëü íîñ òè
ñó äîâ. 

Íå îá õî äè ìî îò ìå òèòü,  ÷òî âîï ðî ñû íå äîñ òà òî÷ íî ãî ôè íàí ñè ðî âà íèÿ
ñó äîâ ÿâ ëÿ åò ñÿ ïðîá ëå ìîé äëÿ ìíî ãèõ ñòðàí.  Ïî ý òî ìó çà êî íî äà òåëü -
íûå íîâ øå ñò âà äîëæ íû áûòü ñîã ëà ñî âà íû ñ Åâ ðî ïåéñ êîé õàð òè åé î
ñòà òó ñå ñó äåé7, â ñî îò âå ò ñòâèè ñ ï. 1.8 êî òî ðîé ñóäüè ÷å ðåç ñâî èõ
ïðåäñ òà âè òå ëåé è ÷å ðåç ñâîè ïðî ôåñ ñè î íàëü íûå îð ãà íè çà öèè ó÷àñò âó -
þò â ïðè íÿ òèè ðå øå íèé, ñâÿ çàí íûõ ñ óï ðàâ ëå íè åì ñó äà ìè è ñ îï ðå äå -
ëå íè åì èõ ñðåäñòâ, à òàê æå ñ èõ ðàñï ðå äå ëå íè åì  íà îá ùå íà öè î íàëü -
íîì è ìåñò íîì óðîâ íå. Â òîì æå ïî ðÿä êå ñ ñóäü ÿ ìè äîëæ íû ïðî âî -
äèòü ñÿ êîí ñóëü òà öèè ïî ïëà íàì èç ìå íå íèÿ èõ çà êî íà è ïðè îï ðå äå ëå -
íèè óñ ëî âèé èõ âîç íàã ðàæ äå íèÿ  è ñî öè àëü íî ãî îáåñ ïå ÷å íèÿ. 

×òî êà ñà åò ñÿ ðî ëè Êîíñ òè òó öè îí íî ãî Ñî âå òà Ðåñ ïóá ëè êè Êà çà õñ òàí â
óê ðåï ëå íèè è îáåñ ïå ÷å íèè íå çà âè ñè ìîñ òè ñó äîâ, òî ñëå äó åò îò ìå òèòü,
÷òî ýòà ðà áî òà âå äåò ñÿ ïîñ ðå ä ñòâîì ïðè íÿ òèÿ èõ íîð ìà òèâ íûõ ïîñ òà -
íîâ ëå íèé, êî òî ðûå îò íî ñÿò ñÿ ê äåéñòâó þ ùå ìó ïðà âó â Ðåñ ïóá ëè êå Êà -
çà õñ òàí (ïóíêò 1 ñòàòüè 4 Êîíñ òè òó öèè). 

Â ýòîé ñâÿ çè ñëå äó åò îò ìå òèòü è òî, ÷òî ñó äû íå âïðà âå ïðè ìå íÿòü çà -
êî íû è èíûå íîð ìà òèâ íûå ïðà âî âûå àê òû, óùåì ëÿ þ ùèå çàê ðåï ëåí -
íûå Êîíñ òè òó öè åé ïðà âà è ñâî áî äû ÷å ëî âå êà è ãðàæ äà íè íà. Åñ ëè ñóä

Ì
Å
æ

Ä
Ó
Í

À
Ð
Î

Ä
Í

Û
É

 À
Ë

Ü
Ì

À
Í

À
Õ

. 
Ê

Î
Í

Ñ
Ò
È

Ò
Ó
Ö

È
Î

Í
Í

Î
Å
 Ï

Ð
À
Â
Î

Ñ
Ó
Ä
È

Å
 Â

 Í
Î

Â
Î

Ì
 Ò

Û
Ñ
ß
×

Å
Ë

Å
Ò
È

È

7 Åâ ðî ïåéñ êàÿ õàð òèÿ î ñòà òó ñå ñó äåé, Ëèñ ñà áîí, 1998 ã.



70 óñ ìîò ðèò, ÷òî çà êîí èëè èíîé íîð ìà òèâ íûé ïðà âî âîé àêò, ïîä ëå æà -
ùèé ïðè ìå íå íèþ, óùåì ëÿ åò çàê ðåï ëåí íûå Êîíñ òè òó öè åé ïðà âà è ñâî -
áî äû ÷å ëî âå êà è ãðàæ äà íè íà, îí îáÿ çàí ïðè îñ òà íî âèòü ïðî èç âî ä ñòâî
ïî äå ëó è îá ðà òèòü ñÿ â Êîíñ òè òó öè îí íûé Ñî âåò ñ ïðåäñ òàâ ëå íè åì î
ïðèç íà íèè ýòî ãî àê òà íå êî íñ òè òó öè îí íûì (ñòàòüÿ 78 Êîíñ òè òó öèè). 

Â ñâî èõ åæå ãîä íûõ ïîñ ëà íè ÿõ Êîíñ òè òó öè îí íûé Ñî âåò Ðåñ ïóá ëè êè
Êà çà õñ òàí òàê æå íå ðàç îáðàùàë âíè ìà íèå íà ýòè î÷åíü àê òó àëü íûå
äëÿ ñó äåá íîé ñèñ òå ìû âîï ðî ñû. Òàê, Êîíñ òè òó öè îí íûì Ñî âå òîì óêà -
çà íî, ÷òî íå â ïîë íîé ìå ðå ðå à ëè çó åò ñÿ â çà êî íî äà òåëü ñòâå è íà ïðàê -
òè êå êîíñ òè òó öè îí íîå òðå áî âà íèå (ñòàòüÿ 80) î òîì, ÷òî ôè íàí ñè ðî âà -
íèå ñó äîâ è îáåñ ïå ÷å íèå ñó äåé æèëü åì "äîëæ íî îáåñ ïå ÷è âàòü âîç ìîæ -
íîñòü ïîë íî ãî è íå çà âè ñè ìî ãî îñó ùå ñ òâëå íèÿ ïðà âî ñó äèÿ". Çàñ ëó æè -
âà þò âíè ìà íèÿ è ðàñ ñìîò ðå íèÿ è äî âî äû î íå îá õî äè ìîñ òè óëó÷ øå íèÿ
ìà òå ðè àëü íî ãî îáåñ ïå ÷å íèÿ ñó äåé ìåñò íûõ ñó äîâ"8. 

Â Ïîñ ëà íèè îò 23 èþ íÿ 2008 ãî äà Êîíñ òè òó öè îí íûì Ñî âå òîì îò ìå ÷å -
íî, ÷òî "âàæ íîå ìåñ òî â ïðîã ðàì ìå äàëü íåé øåé ïî ëè òè ÷åñ êîé ìî äåð -
íè çà öèè äîëæ íî áûòü îò âå äå íî ñó äåá íîé ðå ôîð ìå, íàï ðàâ ëåí íîé íà
óê ðåï ëå íèå íå çà âè ñè ìîñ òè è ïî âû øå íèå ýô ôåê òèâ íîñ òè ñèñ òå ìû
ïðà âî ñó äèÿ, àäåê âàò íîé íî âî ìó ýòà ïó êîíñ òè òó öè îí íî-ïðà âî âî ãî ðàç -
âè òèÿ è ñî îò âå ò ñòâó þ ùåé ìåæ äó íà ðîä íûì ñòàí äàð òàì. Â ýòîé ñâÿ çè
Êîíñ òè òó öè îí íûé Ñî âåò âíîâü êîíñ òà òè ðó åò, ÷òî êîíñ òè òó öè îí íîå
òðå áî âà íèå ñòàòüè 80 Îñ íîâ íî ãî çà êî íà î òîì, ÷òî ôè íàí ñè ðî âà íèå
ñó äîâ è îáåñ ïå ÷å íèå ñó äåé æèëü åì "äîëæ íî îáåñ ïå ÷è âàòü âîç ìîæ -
íîñòü ïîë íî ãî è íå çà âè ñè ìî ãî îñó ùå ñ òâëå íèÿ ïðà âî ñó äèÿ", ðå à ëè çó åò -
ñÿ íà ïðàê òè êå íå äîñ òà òî÷ íî ïîë íî, ÷òî íå ðåä êî ñòà âèò ñó äåé â çà âè -
ñè ìîå ïî ëî æå íèå îò îð ãà íîâ ìåñò íîé èñ ïîë íè òåëü íîé âëàñ òè è ñïî -
ñî á ñòâó åò êîð ðóï öè îí íûì ïðî ÿâ ëå íè ÿì"9.   

Òà êèì îá ðà çîì, áå çóñ ëîâ íîå ñîá ëþ äå íèå òðå áî âà íèé ñò. 80 Êîíñ òè òó -
öèè Ðåñ ïóá ëè êè Êà çà õñ òàí òðå áó åò ãà ðàí òè ðî âàí íî ãî îáåñ ïå ÷å íèÿ ôè -
íàí ñè ðî âà íèÿ âñåé ñó äåá íîé ñèñ òå ìû ñòðà íû â îáú å ìàõ, äîñ òà òî÷ íûõ
äëÿ ïîë íî ãî è íå çà âè ñè ìî ãî îñó ùå ñ òâëå íèÿ ïðà âî ñó äèÿ, âêëþ ÷àÿ ôè -
íàí ñè ðî âà íèå ìà òå ðè àëü íûõ è ñî öè àëü íûõ ãà ðàí òèé íå çà âè ñè ìîñ òè
ñó äåé, óæå óñ òà íîâ ëåí íûõ äåéñòâó þ ùèì çà êî íî äà òåëü ñòâîì.  

Ñå ãîä íÿø íåå îá ñóæ äå íèå ïî êà çû âà åò, ÷òî ïðîá ëå ìû ñó äåéñ êîé íå çà -
âè ñè ìîñ òè â ðàç ëè÷ íûõ ñòðà íàõ â öå ëîì ñõî æè, õî òÿ ñó ùå ñò âó þò è îò -
äåëü íûå ìî ìåí òû â ñôå ðå åå îáåñ ïå ÷å íèÿ, îáóñ ëîâ ëåí íûå íà öè î íàëü -
íû ìè, ïðà âî âû ìè è êóëü òóð íû ìè òðà äè öè ÿ ìè êàæ äî ãî ãî ñó äà ð ñòâà.

Ïî ý òî ìó íå âîç ìîæ íî íå ñîã ëà ñèòü ñÿ ñ ìíå íè åì ïðî ôåñ ñî ðà Çîðü êè íà
Âàëåðèÿ Äìèòðèåâè÷à î òîì, ÷òî "íà íå çà âè ñè ìîñòü ñó äåé âëè ÿ þò â
ïåð âóþ î÷å ðåäü óðî âåíü ðàç âè òèÿ ïðà âî ñîç íà íèÿ ãðàæ äàí â îá ùå ñò âå,

8 Ïîñ ëà íèå Êîíñ òè òó öè îí íî ãî Ñî âå òà Ðåñ ïóá ëè êè Êà çà õñ òàí îò 29 ìàÿ 2007 ãî äà ¹01-4/1 "Î ñîñ -

òî ÿ íèè êîíñ òè òó öè îí íîé çà êîí íîñ òè â Ðåñ ïóá ëè êå Êà çà õñ òàí".  
9 Ïîñ ëà íèå Êîíñ òè òó öè îí íî ãî Ñî âå òà Ðåñ ïóá ëè êè Êà çà õñ òàí îò 23 èþ íÿ 2008 ãî äà ¹ 09-6/1 "Î

ñîñ òî ÿ íèè êîíñ òè òó öè îí íîé çà êîí íîñ òè â Ðåñ ïóá ëè êå Êà çà õñ òàí".À
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óâà æå íèå ê âåð õî âå í ñòâó ïðà âà, óâà æå íèå ê ñó äåéñ êî ìó ñòà òó ñó, à
òàê æå çà èí òå ðå ñî âàí íîñòü ïðåäñ òà âè òå ëåé äðó ãèõ âåò âåé âëàñ òè â
îáåñ ïå ÷å íèè ðå àëü íîé íå çà âè ñè ìîñ òè ñó äåé. Íàï ðè ìåð, âî âñåõ ñòðà -
íàõ ñó ùå ñò âó þò íîð ìû, ãà ðàí òè ðó þ ùèå íå çà âè ñè ìîñòü ñó äåé, îä íà êî
ðå àëü íûé óðî âåíü íå çà âè ñè ìîñ òè â ýòèõ ñòðà íàõ  î÷åíü ðàç íûé. Ãëó -
áèí íûå ïðè ÷è íû òà êîé ðàç íè öû ëå æàò â ïëîñ êîñ òè öåí íîñ òåé, î êî -
òî ðûõ ìû ñêà çà ëè âû øå"10.   

Íàä ýòè ìè âîï ðî ñà ìè íàì åùå ïðåäñ òî èò ðà áî òàòü. Ïðè ÷åì ðà áî òà ýòà
ìíî ãîï ëà íî âàÿ, ýòî íå òîëü êî èç ìå íå íèÿ, êà ñà þ ùè å ñÿ çà êî íî äà òåëü íî -
ãî ðå ãó ëè ðî âà íèÿ ñó äåá íîé ñèñ òå ìû, íî è âû ñî êèé óðî âåíü îá ðà çî âà -
òåëü íî ãî ïðî öåñ ñà þðè äè ÷åñ êèõ âóçîâ,  ïîñ òî ÿí íàÿ ïðà âî âàÿ ïðî ïà -
ãàí äà, ïî âû øå íèå äî âå ðèÿ ãðàæ äàí ê íà øèì ñó äàì è ìíî ãîå äðó ãîå. 

Ïî ý òî ìó Ãëà âîé ãî ñó äà ð ñòâà Ðåñ ïóá ëè êè Êà çà õñ òàí âûä âè íó òû 5 èíñ -
òè òó öè î íàëü íûõ ðå ôîðì è Ïëàí Íà öèè "100 êîíê ðåò íûõ øà ãîâ äëÿ
ñîâ ðå ìåí íî ãî ãî ñó äà ð ñòâà äëÿ âñåõ"11, êî òî ðûå è äîëæ íû ðå à ëè çî âû -
âàòü îñ íîâ íûå íå çûá ëå ìûå ïðèí öè ïû íà øåé Êîíñ òè òó öèè. 

Îä íèì èç ãëàâ íûõ ñîñ òàâ ëÿ þ ùèõ ýòèõ ðå ôîðì ñòà ëî îáåñ ïå ÷å íèå âåð -
õî âå í ñòâà ïðà âà, ãà ðàí òè ðó þ ùå ãî ïðà âà ñîáñòâåí íîñ òè, ñîç äà þ ùå ãî
óñ ëî âèÿ äëÿ ïðåäï ðè íè ìà òåëüñ êîé äå ÿ òåëü íîñ òè, îõ ðà íû äî ãî âîð íûõ
îáÿ çà òåëüñòâ, êî òî ðîå â êî íå÷ íîì èòî ãå ñòà íåò îñ íî âîé äëÿ ýêî íî ìè -
÷åñ êî ãî ðîñ òà. Áû ëî îò ìå ÷å íî, ÷òî ñëà áû ìè çâåíü ÿ ìè ñó äåá íîé ñèñ òå -
ìû ÿâ ëÿ þò ñÿ: îò áîð ñó äåé, íå ýô ôåê òèâ íîñòü êâà ëè ôè êà öè îí íûõ òðå -
áî âà íèé ê ñóäü ÿì, ÷òî çà ÷àñ òóþ ïðè âî äèò ê êîð ðóï öè îí íûì ÿâ ëå íè ÿì
ñðå äè ñó äåéñ êî ãî êîð ïó ñà. Òàê æå óêà çà íî, ÷òî çà ðó áåæ íûå è îòå ÷å ñò -
âåí íûå èí âåñ òî ðû äîëæ íû áûòü óâå ðå íû â ñïðà âåä ëè âîñ òè êà çà õñ òà í-
ñ êî ãî ïðà âî ñó äèÿ. Äëÿ ïî âû øå íèÿ äî âå ðèÿ ê íå ìó íà äî ïðèâ ëå êàòü ê
ðàñ ñìîò ðå íèþ èí âåñ òè öè îí íûõ ñïî ðîâ çà ðó áåæ íûõ ñó äåé è ðàñ ñìàò -
ðè âàòü òà êèå ñïî ðû ïî ëó÷ øèì ñòàí äàð òàì çà ðó áåæ íûõ è ìåæ äó íà ðîä -
íûõ ñó äîâ.

Â íàñ òî ÿ ùåå âðå ìÿ ñî îò âå ò ñòâó þ ùèå çà êî íîï ðî åê òû, ñî äåð æà ùèå
óïî ìÿ íó òûå âû øå íî âåë ëû, íà õî äÿò ñÿ íà ñòà äèè ðàñ ñìîò ðå íèÿ â ñòå -
íàõ Ïàð ëà ìåí òà Ðåñ ïóá ëè êè Êà çà õñ òàí. Êà êèì îá ðà çîì ýòè íîâ øå ñò âà
íàé äóò ñâîå îò ðà æå íèå â Îñ íîâ íîì Çà êî íå ñòðà íû, òàê æå ÿâ ëÿ åò ñÿ
ïðå ðî ãà òè âîé Ïàð ëà ìåí òà Ðåñ ïóá ëè êè Êà çà õñ òàí êàê âûñ øå ãî ïðåäñ -
òà âè òåëü íî ãî îð ãà íà Ðåñ ïóá ëè êè, îñó ùå ñ òâëÿ þ ùå ãî çà êî íî äà òåëü íûå
ôóíê öèè (ïóíêò 1 ñòàòüè 49 Êîíñ òè òó öèè).  

Íà êî íåö, ñâîå âûñ òóï ëå íèå õî òå ëîñü áû çà âåð øèòü ñëî âà ìè íà øå ãî
Ïðå çè äåí òà Íóðñóëòàíà Íà çàð áà å âà: "... Êàæ äûé ãîä ìû îò ìå ÷à åì äåíü
Êîíñ òè òó öèè  íå òîëü êî èç óâà æå íèÿ ê Îñ íîâ íî ìó Çà êî íó ñòðà íû, íî,
ïðåæ äå âñå ãî, èç óâà æå íèÿ ê ñà ìèì ñå áå. Ê òåì ïðà âè ëàì è íîð ìàì
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10 Çîðü êèí Â.Ä. "Ñîâ ðå ìåí íûé ìèð, ïðà âî è Êîíñ òè òó öèÿ". - Ìîñêâà: Èç äà òåëü ñòâî “Íîð ìà”, 2010

ãîä. - Ñ. 378.
11 Âûñ òóï ëå íèå Ïðå çè äåí òà Ðåñ ïóá ëè êè Êà çà õñ òàí Í.À.Íà çàð áà å âà: "Ñîâ ðå ìåí íîå ãî ñó äà ð ñòâî

äëÿ âñåõ: ïÿòü èíñ òè òó öè î íàëü íûõ ðå ôîðì". Àñ òà íà, 11 ìàð òà 2015 ã.



æèç íè, êî òî ðûå ìû âûñò ðà äà ëè è ñà ìè îï ðå äå ëè ëè. Æèòü ïî Êîíñ òè -
òó öèè, ïî çà êî íó - íå ïðîñ òî íå îá õî äè ìîñòü è ãðàæ äà íñ êàÿ îáÿ çàí -
íîñòü. Ýòî ïðè âè ëå ãèÿ ñâî áîä íûõ ëþ äåé. Ëþ äåé, çíà þ ùèõ öå íó ñâî èì
ïðà âàì è ïðèç íà þ ùèõ òà êèå æå ïðà âà çà äðó ãè ìè. Òîëü êî â ýòîì ñëó -
÷àå ìû íå îò äåëü íûå ãðàæ äà íå, à íà ðîä, íå íà ñå ëå íèå, à îá ùå ñò âî,
ãðàæ äà íñ êîå îá ùå ñò âî. Íå ãå îã ðà ôè ÷åñ êîå ïðîñò ðà í ñòâî, à ñòðà íà, êî -
òî ðàÿ íàñ îáú å äè íÿåò12, âåäü ìíî ãî ñò ðà äàëü íûé è ñëàâ íûé íà ðîä Àð ìå -
íèè çàñ ëó æè âà åò ýòî ãî áîëü øå, ÷åì êòî-ëè áî.  Åùå ðàç ïîçä ðàâ ëÿþ ñ
äíåì Êîíñ òè òó öèè! Áëà ãî ïî ëó ÷èÿ è ïðîö âå òà íèÿ Âà øåé ñòðà íå!

Ñïà ñè áî çà âíè ìà íèå.

SUMMARY

The Republic of Kazakhstan made numerous of efforts to strengthen the
independence of the judicial system. According to the Constitution of the
Republic of Kazakhstan, the judge shall be independent when administer-
ing justice and shall be governed only by the Constitution and by law. Any
interference in the activities of the court shall be prohibited and punish-
able by law.

The Constitution of the Republic of Kazakhstan includes provisions guar-
anteeing the independence of the courts. The Constitution provides a com-
plicated procedure of subjecting judges to liability and terminating their
authorities.

A number of factors are affecting the independence of the judicial system,
e.g. independence of the courts from the executive branch due to the logis-
tical support from the Ministry of Justice. However, all these issues are
now legislatively and practically resolved. At the same time, ensuring the
independence of judges remains a priority.

Financing of courts and provision of judges with housing shall be per-
formed from the republican budget and must ensure possibility of com-
plete and free administration of justice.

As regards the role of the Constitutional Council of the Republic of
Kazakhstan in strengthening and ensuring the independence of the courts,
it should be noted that this work is done through the adoption of resolu-
tions that apply to the current law of the Republic of Kazakhstan.
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12 Âûñ òóï ëå íèå Ïðå çè äåí òà Ðåñ ïóá ëè êè Êà çà õñ òàí Í.À. Íà çàð áà å âà íà ìåæ äó íà ðîä íîé íà ó÷ íî-

ïðàê òè ÷åñ êîé êîí ôå ðåí öèè, ïîñ âÿ ùåí íîé 15-ëå òèþ Êîíñ òè òó öèè Ðåñ ïóá ëè êè Êà çà õñ òàí.À
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l’eXperienCe AlGerienne 
en mAtiere De renforCement

Du pouVoir JuDiCiAire

mourAD meDelCi
Président du Conseil Constitutionnel Algérien

La séparation des pouvoirs est un élément fondamental à la démocratie et au
renforcement de l’Etat de droit. Néanmoins, l’évolution moderne de la pratique
du pouvoir et l’interaction fonctionnelle entre les pouvoirs législatifs, exécutif
et judicaire couplée à une pluralité de pouvoirs complémentaires, créent davan-
tage de contre-pouvoirs réduisant, ainsi l’efficacité de ce principe et multipliant
les critiques quant à son fondement.

A l’origine, la séparation des pouvoirs est une théorie scientifique basée sur la
doctrine qui résulte des écrits de Montesquieu, notamment «l’esprit des lois».

Il s’agit de distinguer les actes de légiférer, exécuter et juger afin de garantir les
libertés fondamentales comme fondements juridiques d’un régime politique
démocratique. En réalité, ceci se traduit par la délimitation des fonctions des
différents pouvoirs, tout en garantissant l’équilibre nécessaire à la coopération
organique des institutions pour garantir la viabilité du système politique.

Erigée en principe par la jurisprudence constitutionnelle, la séparation des pou-
voirs a connu des applications diverses et variées. Les pouvoirs législatif et exé-
cutif sont par définition  des pouvoirs politiques contrairement au pouvoir judi-
caire. Car ce dernier a pour mission d’appliquer les lois et juger en toute impar-
tialité, il doit garder son indépendance.

La séparation des pouvoirs tend dans sa finalité à garantir la liberté en
empêchant tout cumul de pouvoirs de l’Etat entre les mains d’une même
autorité, cette concentration étant de nature à engendrer un pouvoir excessif.

Ces quelques considérations préliminaires nous renvoient à une question prin-
cipale.

Que signifie l’indépendance du juge et celle du pouvoir judiciaire?

C’est précisément l’objet de notre rencontre si importante et parfaitement
organisée par la Cour Constitutionnelle d’Arménie.

Historiquement, le pouvoir judiciaire a connu des «flux et reflux»  quant au
73
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74 plein exercice de ses compétences ; il a  même  été  accusé  d’avoir  instauré
«le gouvernement des juges».

Le principe de l’indépendance du pouvoir judiciaire, qui découle de la logique
même de la séparation des pouvoirs, signifie que le juge doit-être en mesure
d’exercer ses fonctions en toute indépendance, par rapport à toutes les forces
sociales, économiques et politiques et par rapport à l’administration de la justice.

L’indépendance du pouvoir judicaire et les spécificités qui le caractérisent par
rapport aux pouvoirs politiques, ont permis une universalisation de certaines
normes de procédures judiciaires. Les rencontres comme la nôtre aujourd’hui
ne sont pas étrangères à ce rapprochement. Le pouvoir judiciaire est devenu le
premier protecteur des droits de l’homme et des libertés fondamentales. 

La spécialisation de ce pouvoir lui a permis de gagner plus d’importance dans
la société moderne, d’autant plus que l’exécutif a tendance aussi à avoir recours
à la justice, en ce qui concerne les affaires relatives à la justice sociale et celles
se rapportant à l’application des lois politiques, ce qui a donné plus de pro-
fondeur sociale au pouvoir judiciaire. 

La fonction de juger procure aux juges la possibilité de faire régner les valeurs
exprimées à travers les rapprochements des systèmes politiques et exprimées
dans le concept de l’Etat de droit démocratique.

Néanmoins, la multiplicité des pouvoirs qui a créé d’autres partenaires du pou-
voir politique représentatif, tels que les organisations  du monde associatif, le
pouvoir des médias de l’opinion publique exprimé à travers les syndicats, ainsi
que le pouvoir économique et financier. 

Les fonctions étatiques qu’exerce la branche de la justice administrative la ren-
dent responsable devant l’exécutif ce qui provoque l’ambiguïté et pourtant les
domaines de compétence sont clairement définis à l’intérieur de l’institution
judiciaire.

Le Juge indépendant est celui qui prend ses décisions en son âme et conscience,
sans se soumettre aux ordres et conseils de sa hiérarchie.

Il est clair que les contours de ce principe, indispensable à l’édification d’un
Etat de droit, sont difficiles à cerner, raison pour laquelle les Constitutions ne
contiennent généralement aucune définition de cet idéal démocratique.

Être juge indépendant, c’est faire face à de multiples pressions d’origines
diverses dont les plus fréquentes sont celles qui sont exercées par le pouvoir
politique.

En Algérie, l’indépendance du juge et celle du pouvoir judiciaire sont garanties
par la Constitution. L’article 138 de la Constitution Algérienne dispose en effet
que: «Le pouvoir judiciaire est indépendant. Il s’exerce dans le cadre de la loi.».

En effet, l’indépendance de la justice est assurée sur le plan fonctionnel par
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75

l’exclusivité de compétence et de missions clairement spécifiées dans les lois de
la République. L’indépendance organique est garantie par le Conseil Supérieur
de la Magistrature. Cette autorité a pour missions, la gestion de la carrière des
juges et a pour vocation de les prémunir de toute forme de contrainte qui peut
influer sur leur indépendance et qui risque d’entraver leur impartialité.

Le Statut particulier de la Magistrature1 affirme l’indépendance des magistrats. 

Celle-ci s’apprécie au regard de trois facteurs: la nomination, la mutation et le
déroulement de la carrière des magistrats.

S’agissant de la nomination des magistrats, elle est dans ses grandes lignes,
fixée par la Constitution elle-même. Le Président de la République autorité de
nomination des magistrats, est assisté par le Conseil Supérieur de la
Magistrature. Les membres de cet organe sont pour partie élus par les magis-
trats et pour partie nommés par le Président de la République ce qui garantit une
forte indépendance.

S’agissant, de la responsabilité disciplinaire des magistrats, elle est également
confiée, par la Constitution au Conseil Supérieur de la Magistrature qui, à cette
occasion, n’est plus présidé par le Président de la République mais par le
Président de la Cour Suprême.

La formation et la spécialisation renforcent l’indépendance du juge lors du
traitement des litiges qui lui sont présentés. 

La composition, le fonctionnement et les autres attributions du Conseil
Supérieur de la Magistrature sont fixés par une loi organique2, dont il faut rap-
peler quelques éléments  essentiels.

La protection de l’indépendance de l’autorité judiciaire se fait d’autant plus
exigeante qu’elle  met en cause la liberté individuelle dont l’autorité judiciaire
a pour mission d’assurer la protection. Ici ce n’est pas seulement l’indépen-
dance des magistrats qui est protégée, c’est leur compétence et leur pouvoir
d’appréciation.

Enfin le Conseil Supérieur de la Magistrature veille à ce que le  juge ne soit pas
privé de la faculté d’exercer son pouvoir d’appréciation sur les atteintes portées
à la liberté individuelle.

En Algérie,  la séparation  des pouvoirs en  tant que point de départ d’une nou-
velle organisation politique de l’Etat et la création d’un Conseil constitutionnel
dont le rôle principal est de veiller au respect de la Constitution par le contrôle
de constitutionnalité dans le cadre de la hiérarchie des normes, figurent parmi
les innovations majeures de la révision constitutionnelle de 1989.

1  Loi organique n° 04-11 du 6 Sep 2004 portant statut de la magistrature.
2  Loi organique n° 04-12 du 6 Sep 2004 fixant la composition, le fonctionnement et les attributions du

C.S.M. notamment l’art. 35.
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76 Depuis sa création, le Conseil constitutionnel a confirmé les avancées enreg-
istrées en Algérie en matière de consolidation du principe de la séparation des
pouvoirs et de l’indépendance du pouvoir judiciaire. Cette affirmation sans
équivoque apparait notamment dans les Avis du Conseil constitutionnel concer-
nant la loi organique relative au découpage judiciaire et celle relative à l’organ-
isation et au  fonctionnement du Conseil d’Etat.

En effet, dans son avis n° 4du 19 février 1997, le Conseil a considéré que «le
Constituant, en érigeant la séparation des pouvoirs en principe fondamental de
l'organisation des pouvoirs publics, entend fixer leurs compétences qui ne
sauraient être exercées que dans les cas et suivant les modalités que la
Constitution leur a expressément fixés,».

Le Conseil constitutionnel a réaffirmé l’indépendance du pouvoir judiciaire
dans son Avis n° 6 du 19 mai 1998 en «Considérant que le principe de
l’indépendance du pouvoir judiciaire édicté à l’article 138 de la Constitution
découle du principe constitutionnel de la séparation des pouvoirs et tire sa sig-
nification des garanties constitutionnelles énoncées aux articles 147, 148 et 149
de la Constitution.». 

Par ailleurs et sachant que l’indépendance du magistrat est fondamentale
pour l’indépendance du pouvoir judiciaire, et dans l’objectif de préserver
cette indépendance et la dignité du magistrat, le Conseil constitutionnel a
affirmé le droit syndical du magistrat, pour le Conseil «…la liberté du mag-
istrat d'exercer son droit syndical» serait réduite en l'obligeant à faire une
déclaration au ministre de la justice dès son adhésion au syndicat. L’avis n°
2 du 19 mai 1998 souligne que la liberté de se syndiquer est salutaire pour
le magistrat et lui permet «en cas de nécessité, de prendre les mesures
nécessaires à la sauvegarde de l'indépendance et de la dignité de la magis-
trature».

Le Conseil Constitutionnel aide le juge à révéler le sens de la loi dans le cadre
du recours constitutionnel. 

En effet, l’indépendance du Conseil constitutionnel tend dans sa finalité à ren-
forcer la crédibilité, à améliorer sa visibilité sociale et à conforter sa légitimité.

Il bénéficie d’un statut spécifique au sein de l’ordre constitutionnel qui se situe
en dehors des trois pouvoirs constitués, une position qui le place dans une situ-
ation d’indépendance à l’égard de ces derniers.

Ces trois pouvoirs sont représentés au sein du Conseil constitutionnel.

La reconnaissance de l’indépendance du Conseil constitutionnel est aussi mar-
quée par le respect de sa jurisprudence par les différents destinataires.

Des progrès significatifs seront apportés à ce sujet à travers les amendements
déjà annoncés de la Constitution algérienne qui confirmeront bientôt et
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l’indépendance du Conseil constitutionnel et son autonomie administrative et
financière.

Si le conseil constitutionnel veille scrupuleusement et en toute indépendance à
ce que chaque pouvoir respecte, son domaine d’intervention tel qu’il résulte de
la Constitution, il veille également à circonscrire son appréciation à la constitu-
tionnalité des textes déférés à son examen et non leur opportunité comme il tient
d’ailleurs à le préciser expressis verbis dans ses avis et décisions.

Ce qui permet l’indépendance d’un juge, c’est autant  la définition positive
qu’on accorde par principe à sa fonction que celle de sa culture juridique et de
sa force de caractère.

Telles sont en fin du compte, les véritables conditions d’une justice indépen-
dante sans laquelle les lois et les institutions les plus parfaites demeurent lettre
morte et le doyen Vedel avait continué de dire que l’indépendance dépend  de
«l’hygiène mentale des juges».

En effet, la multiplication des pouvoirs et donc de contre-pouvoirs augmente la
place du pouvoir judicaire d’où la nécessité de garantir son indépendance.

Le recours constitutionnel est un autre développement à côté du contrôle de
constitutionnalité qui peut à la fois alléger la pression sur le pouvoir judiciaire
et conforter son indépendance.

Il n’est pas inutile à ce sujet de mentionner que la politique algérienne de dérad-
icalisation a commencé par supprimer les juridictions d’exception pour  ren-
forcer l’Etat de droit dans le cadre du principe démocratique de l’Etat moderne
qui implique la préexistence des normes juridiques et la préexistence et
l’indépendance des organes chargées de les appliquer. 

L’Algérie  a eu plusieurs occasions de partager son expérience et, très récem-
ment encore, à la tribune des Nations unies. 

Les pays africains sont eux-mêmes porteurs d’une expérience qui  s’est révélée
de façon significative à l’occasion de la Conférence Africaine d’Alger en
novembre 2014.

Malgré tous les maux dont on peut l’accuser, la justice en Afrique, si l’on en juge
par  les initiatives prises çà et là, semble prendre conscience de son état et cherche
à se métamorphoser;  elle a engagé  des réformes dont certaines sont positives dès
lors qu’elles vont dans le sens d’un renforcement de l’indépendance et des pou-
voirs du juge3 dans ses rapports avec les autres organes de l’Etat

La nouvelle génération de juridictions constitutionnelles développe en effet,
une jurisprudence  démontrant  à  la  fois  leur  capacité   d’imagination  et   leur 

3 Mayacine Diague «  La mutation de la justice constitutionnelle en Afrique. L’exemple du Conseil
Constitutionnel Sénégalais » Annuaires internationale de justice constitutionnelle T.XII,1996  p.99

A
L
M

A
N

A
C
H

 I
N

T
E
R
N

A
T
IO

N
A
L
. 
JU

S
T
IC

E
 C

O
N

S
T
IT

U
T
IO

N
N

E
L
L
E
 A

U
 N

O
U

V
E
A
U

 M
IL

L
E
N

A
IR

E



78 indépendance  d’esprit marquant ainsi le passage du formalisme à l’effectivité
d’un constitutionnalisme orienté vers la démocratie et  l’Etat de droit.

Mesdames et Messieurs les présidents et juges des Cours constitutionnelles et
instances équivalentes Mesdames et Messieurs.

Je voudrais tout d’abord joindre ma parole à celles et ceux qui ont tenu à
féliciter les organisateurs pour le choix du thème, la qualité des interventions.

Je ne cesserais de les remercier pour la qualité de leur accueil et le profession-
nalisme dont ils ont fait preuve afin de rendre notre séjour si agréable.

summArY

Separation of powers is a basic element to democracy and reinforcement of the
rule of law. Although separation of powers was set forth as a key principle by
the constitutional jurisprudence, its applications were diverse and varied.
Legislative and executive powers are, by definition, unlike the judiciary. Since
the mission of the latter is to implement laws and judge impartially, it must
retain its independence.

In Algeria, the independence of the judge and the judicial power is guaranteed
by the Constitution. Article 138 of the Algerian Constitution provides: “The
judicial power is independent. It is exercised within the framework of the law.”
The independence is guaranteed by the High Council of Magistracy. This
authority is authorized to promote the judges’ career and guard them against any
form of interference that may affect their independence and hinder their impar-
tiality.

The Constitutional Council enjoys a special status within the constitutional
order that falls beyond the three constituted powers.

The constitutional complaint is another achievement which may alleviate pres-
sure on the judiciary and strengthen its independence.
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strenGtheninG the prinCiple 
of the inDepenDenCe 

of the JuDiCiArY in the DoCtrine 
of the ConstitutionAl Court 
of the repuBliC of lithuAniA

DAnutĖ JoČienĖ
Justice­of­the­Constitutional­Court­of­Lithuania

Dear President Mr. G. Harutyunyan and the Justices of the Constitutional
Court of the Republic of Armenia,

Distinguished President of the Venice Commission Mr. G. Buquicchio,

Distinguished Presidents of the Constitutional Courts, Justices, 

Ladies and Gentlemen, 

It’s an honour to be here today and to extend sincere congratulations on
behalf of the President of the Constitutional Court of the Republic of

Lithuania Prof. Dainius Žalimas and all the Justices to the Constitutional
Court of the Republic of Armenia with the 20th Anniversary of Adoption
of the Constitution of the Republic of Armenia and the 20th Anniversary
of Establishment of the Constitutional Court of the Republic of Armenia. 

It is my wish that the Constitutional Court of Armenia will continue it hard
work in imparting the ideas of constitutional justice to the public. 

My presentation today is based on the interpretation of the principle of the
independence of the Judiciary in the doctrine of the Constitutional Court
of my country.  

The independence of judges and courts is one of the essential principles
of a democratic state under the rule of law and a necessary condition of
protection of human rights and freedoms. The independence of the
Judiciary is also an inseparable element of the constitutional status of the
judge (Ruling of the Constitutional Court of 21 December 1999). 

As stated by famous Mr. D. Rousseau “Independence of the Court is, first
of all, the independence of a judge”1.
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1  Rousseau D. Droit du contentieux constitutionnel, 4e edition. Paris, Montchrestien, 1995. P. 227.



80 I. The constitutional Independence of the Judiciary 
(or the independence of judges and courts)

The Constitutional Court of the Republic of Lithuania (further – the CC
or the Court) has formulated a very broad official constitutional doctrine
on the independence of judges and courts in which the constitutional
imperative of the independence of judges and courts is construed in the
context of the constitutional principle of a state under the rule of law
(which, as the Constitutional Court has held in its acts more than once,
integrates various constitutional values). 

The Court has clearly developed the independence of courts and judges as
two separate institutes; however, these two institutes have been interpret-
ed together as conditioning one another and being indivisible. The assess-
ment of the system of guarantees of the independence of judges and courts
permits to assert that they are closely interrelated. In the doctrine, the
Court has pointed out the following (main) guarantees (safeguards) as con-
stituent elements of the Independence of judges and courts2:

– the inviolability of the term of powers of the judge;

– the inviolability of the person of the judge;

– the real social (material) guarantees  of the judge;

– the self-governance of the judiciary (the Judiciary is full-fledged power);

– financial and technical provision (equipment) of the Judiciary (the orga-
nizational independence).    

It should be emphasised that the above-mentioned guarantees
(elements/safeguards) of the independence of the Judiciary are also close-
ly interrelated. However, the separation of such guarantees into different
groups can be regarded as somewhat artificial, i.e., it would be very diffi-
cult to assess the real social (material) guarantees of judges without
analysing the element of the financial and technical provision of the
Judiciary. Furthermore, in cases of the release of a certain judge from
office because of the fact that the conduct of the judge had discredited the
name of judges, such a situation would reflect the legal status of the judge.
However, the aforementioned ground for releasing of the judge can impact
the social (material) guarantees of the judge, as, consequently, the judge
can lose such guarantees (Ruling of the CC of 27 November 2006). 

Therefore, a review of the complex of the safeguards guaranteeing the
independence of judges and courts and the responsibility of judges leads
to the conclusion that they all are closely interrelated. In general, the inde-
pendence of judges and courts may not be examined on the basis of one
element, no matter how salient it may be. On the other hand, it must be
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2  See Rulings of the CC of 21 December 1999, 15 May 2009, 29 June 2010, etc. See also T. Birmontienė. The fea-
tures of the Constitutional doctrine on the Independence of the Judiciary. Constitutional Jurisprudence. No. 3(31),
2013 (Article published in the Lithuanian language, the Title translated into English by the Author of this
Presentation). 
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admitted that if any of the safeguards guaranteeing the independence of
judges and court are violated, it would impede administration of justice
and protection of human rights and freedoms (Ruling of 6 December 1995).

In summing up, the position of the CC reflected the general view that the
independence of judges and courts  is ensured, inter alia, by consolidating
all aforementioned guarantees (or constituent elements), such as: the self-
governance of the judiciary, meaning that the judiciary is fully-fledged,
and its financial and technical provision; inviolability of the term of office
of the judge (whereby one seeks to ensure that the judge, irrespective of
the political forces in power, would remain independent and would not be
forced to adjust according to the possible changes of political forces); as
well as the inviolability of the person of the judge, and also established the
real social (material) guarantees of the judge (Ruling of the CC of 15 May
2009). 

In the broadly formulated official constitutional doctrine on the independ-
ence of judges and courts, taking into account the aim to be an open, just,
and harmonious civil society and the state under the rule of law, as
enshrined in the Preamble of the Constitution, Article 5 and the norms of
other articles of the Constitution establishing the separation of powers,
one may distinguish two inter-related aspects of the principle of the inde-
pendence of judges and courts: 

1) the independence of judges and courts in administering justice; 

2) the independence of courts as the system of judicial institutions. 

In principle, such division is not a new one; it reflects also the aforemen-
tioned (constituent) elements of the independence of the Judiciary as
marked out by the CC.

The independence of judges and courts, first of all, means the independ-
ence of judges and courts when they administer justice. Under Article 109
of the Constitution, while considering cases, judges shall be independent
and obey only the law. Paragraph 1 of Article 114 of the Constitution pro-
vides that institutions of state authority and governance, members of the
Seimas and other officers, political parties, public organisations, and citi-
zens shall be prohibited from interfering with the activities of a judge or
the court, and violation of this shall incur liability provided for by law. The
procedural independence of judges is a necessary condition of an impar-
tial and fair consideration of a case.

On the other hand, judges and courts are not sufficiently independent if
the independence of courts as the system of the institutions of the judici-
ary is not ensured. The judiciary, being independent, may not be depend-
ent on any other branches of public power.  Therefore, it is of much impor-
tance to separate the activity of courts from that of the executive. 

First of all, the doctrine of the independence of the Judiciary can be
derived from Article 5 of the Constitution where the concrete separate
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institutes of public power are indicated. Furthermore, some other Articles
of the Constitution, such as Articles 109, 111, 112, 115 and other articles
establishing the constitutional backgrounds for the functioning of the
Judiciary, including the appointment and release of judges, specifying the
system of the courts in Lithuania, were invoked when formulating the doc-
trine of the independence of the Judiciary.

In paragraph 1 of Article 5 of the Constitution it is establishes that: 

“In Lithuania, State power shall be executed by the Seimas, the President
of the Republic and the Government, and the Judiciary” <…>.

Paragraph 2 of the mentioned Article 5 indicates that:

“The scope of power shall be limited by the Constitution”. 

The mentioned paragraph 1 of Article 5 of the Constitution of Lithuania
was chosen by the Constitutional Court – the official interpreter of the
Constitution – as a starting legal position for forming the constitutional
doctrine of the principle of the separation of powers3, which has been later
particularised in other Articles of the Constitution by determining the com-
petence of every branch of state power as well as their interrelations. The
constitutional principle of the separation of powers means that the legisla-
ture, the executive and the judiciary are separate, sufficiently independent.
Every state institution enjoys the competence according to its purpose.
Administration of justice is the function of courts and it determines the
place of the judiciary in the system of institutions of state authority and
the status of judges. Neither any other state institution nor any other state
official may exercise this function4. 

The status of the Court, as one of the State authorities, is determined in
Chapter IX of the Constitution. According to the doctrine of the CC, the
Court is one of the State authorities with the exclusive right to administer
justice5. While administering justice, judges and courts shall be independ-
ent (Paragraph 2 of Art. 109 of the Constitution, Rulings of 14 February
1994; 6 June 2006, 28 May 2008, 15 May 2009, etc.). It should be noted that
in the Constitution there is the separate Chapter VIII devoted to the
Constitutional Court. 

Moreover, when considering cases, judges obey only the law (Paragraph 3
of Art. 109). Anyone shall be prohibited from interfering with the activities
of a judge or the court. Already in 1995 the CC stressed that the independ-
ence of the Judiciary is not a privilege but the essential feature of the dem-
ocratic state. The CC held in one of its first rulings (passed on 6 December
1995) that:
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3  E. Jarašiūnas. The principle of the separation of powers: conception and some problems of interpretation in the con-
stitutional jurisprudence. In: Constitutional Law of Lithuania: Evolution, Institutions, Protection of Rights, Self-
Governing. University of Mykolas Romeris, Vilnius, 2007 (Article published in the Lithuanian language, the Title
translated into English by the Author of this Presentation), p. 135-163. 

4  See Rulings of the CC of 12 July 2001, 28 May 2008, etc. 
5 Paragraph 1 of Art. 109 of the Constitution provides: “In the Republic of Lithuania, justice shall be administered

only by courts”; see also Rulings of 19 October 1994, 1 October 1997, etc.



“[…] One of the fundamental distinguishing characteristics of a demo-
cratic state is the principle of independence of the judiciary. All demo-
cratic states adhere to this principle […]; The independence of the judi-
ciary is not a privilege, but one of the principle duties of judges and
courts, ensuing from the human right to an impartial arbiter in a dis-
pute guaranteed by the Constitution. Such a concept of the independ-
ence is also reflected in a number of international documents […]”.

Therefore, the role of the judiciary in the democratic state is that, while
administering justice, the courts must ensure the implementation of law
expressed in the Constitution, the laws and other legal acts, and also to
guarantee the rule of law and to protect human rights and freedoms. 

The courts that under the Constitution implement judicial power in
Lithuania should be classed as belonging not to one, but to two or more
(if that, while heeding the Constitution, is established in certain laws) sys-
tems of the courts; under the Constitution, there are three systems of
courts in Lithuania: 

(1) the Constitutional Court executes constitutional judicial control (in
addition to other provisions of the Constitution (including those which are
designed for judicial power and judges in general) a separate chapter (VIII)
of the Constitution is designated to the Constitutional Court); 

(2) the Supreme Court of Lithuania, the Court of Appeal of Lithuania,
regional courts and local courts, specified in Paragraph 1 of Article 111 of
the Constitution, constitute the system of courts of general jurisdiction; 

(3) under Paragraph 2 of Article 111 of the Constitution, for the consider-
ation of administrative, labour, family and cases of other categories, spe-
cialised courts may be established; one system of specialised courts, name-
ly, administrative courts, which is composed of the Supreme Administrative
Court of Lithuania and regional administrative courts, is established and is
functioning at present (Rulings of the CC of 13 December 2004, 16 January
2006, 28 March 2006, 9 May 2006, 6 June 2006, and 27 November 2006).

According to the constitutional doctrine, formulated when interpreting the
new wording of Article 118 of the Constitution, prosecutors are not equated
to judges as they are not administering justice. Nevertheless, the CC has also
stressed the importance of the Prosecutor’s office, indicating that the
Constitution entrusts it with specific functions and, in implementing such
functions, prosecutors are also independent and must obey only the law.
However, the independence of prosecutors may not be identified with that of
the courts which exercise the judicial power6 (Article 118 of the Constitution). 
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6  See Article 118 of the Constitution (wording of 20 March 2003) and the Decision of the CC of 16 January 2014. (It
should also be noted that in some earlier Rulings the CC regarded the procesutors as part of the judiciary (old word-
ing or Article 118 of the Constitution) – see, i.e., the Ruling of 21 December 1999 “[…] The prosecutors and inves-
tigators are treated as a constituent part of the judiciary. Thus, while conducting the legal proceedings, they are
applied the safeguard guaranteeing the independence of the judiciary established by law[…]” .



II. The inviolability of the person of the judge; the inviolability 
of the term of powers of the judge; the real social (material) 
guarantees of the judge.

According to the constitutional doctrine, independence of courts and
judges is an inseparable element of the constitutional status of judges;
such independence is not an end in itself, but one of the essential princi-
ples of a democratic state under the rule of law and a necessary condition
of protection of human rights and freedoms, as well as of the implementa-
tion of the laws and legal acts which are not in conflict with the
Constitution. The duties and responsibility of a judge presuppose his high
legal professional qualification.  Such qualification of the judge was
regarded by the CC as one of the guarantees for proper administration of
justice: special professional and ethical requirements (including good rep-
utation) are applicable to a person who wants to become a judge.  

In the jurisprudence of the Constitutional Court it is also emphasised that
the independence of judges or courts is not a privilege, but one of the
most important obligations of judges and courts, which stems from the
right of a person, who thinks that his rights or freedoms guaranteed in the
Constitution are violated, to apply to an independent and impartial tribu-
nal7 in order to solve the emerged legal dispute under the Constitution and
laws (especially on this point, the Ruling of the CC of 6 December 1995,
also Rulings of 21 December 1999, 12 July 2001, and 9 May 2006, 29 June
2010, Decision of 14 January 2015). 

On this point, the reference can be made to the Convention for the
Protection of Human Rights and Fundamental Freedoms adopted in 1950
(thereafter – the European Convention on Human Rights, the ECHR or the
Convention) which, according to the official constitutional doctrine, is a con-
stituent part of the Lithuanian legal system and has been applied on an equal
footing as laws of the country (Conclusion of 24 January 1995). Article 6 of
the ECHR establishes the right of everyone to the impartial and independ-
ent tribunal within the reasonable time. The CC in its doctrine has always
regarded the jurisprudence of the Convention (inter alia of Article 6) as a
source of construction of law which is also important for the construction
and applicability of Lithuanian law (Rulings of the CC of 8 May 2000, 28
May 2008). Therefore, the requirements developed by the European Court
of Human Rights in interpretation and application of the notion “ an inde-
pendent and impartial tribunal” were also taken into account by the CC
when forming its official doctrine on the independence of the Judiciary (see,
as an example Rulings of 6 December 1995, 21 December 1999)8. 
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7  Article 30 of the Constitution stipulates: “The person whose constitutional rights or freedoms are violated shall have
the right to apply to court”. 

8 In the Ruling of 21 December 1999 it was stated: “[…] Moreover, the Minister of Justice cannot control the course
of cases. […]. [These] state institutions and officials have no right to control either directly or indirectly the actions
of a judge when he considers concrete cases. Such an interpretation of the principle of the independence of courts
would be in line with the case-law of the European Court of Human Rights when Paragraph 1 of Article 6 of the
Convention for the Protection of Human Rights and Fundamental Freedoms is applied wherein the right of individ-
uals to a fair and impartial tribunal is enshrined […]”.



It should also be noted in this context that Lithuania has lost Daktaras v.
Lithuania case (Appl. No. 42095/98, judgment of 10 October 2000) in the
European Court of Human Rights (further – the ECtHR or the European
Court), in which the European Court noted that it is of fundamental impor-
tance in a democratic society that the courts inspire confidence in the pub-
lic.  Article 6 requires a tribunal to be impartial. Impartiality normally
denotes the absence of prejudice or bias.

The ECtHR has thus distinguished in its jurisprudence between a subjec-
tive approach (ascertaining the personal conviction or interest of a given
judge in a particular case), and an objective approach, that is determining
whether sufficient guarantees are offered to exclude any legitimate doubt
in this respect (see Grieves v. the UK [GC], no. 57067/00, § 69, 16
December 2003; Kyprianou v. Cyprus [GC], No. 73797/01, 15 December
2005; §§ 118-21). 

In Daktaras v. Lithuania case the ECtHR established the violation of Article
6 as regards the not justified proactive role of the President of the Supreme
Court in the appeal procedure. The European Court came to the conclu-
sion that the Supreme Court of Lithuania could not be considered an impar-
tial tribunal from the objective point of view as it had been instructed by
the President of this Court to quash the Court of Appeal's decision and
reinstate the first-instance judgment; even more, the President of the
Supreme Court had himself appointed the judge rapporteur and the mem-
bers of the Chamber in the case. Therefore, many doubts as regards the
objective impartiality of the court remained in this case which meant that
the public could not trust such court9. It should be noted that the CC in
its doctrine has not divided the independence of the Judiciary into two -
objective and subjective - aspects as it was done by the ECtHR; the CC
substantiates its own position on a more general approach, however, in its
analysis it concentrates on the above-mentioned guarantees (constituent
elements) of the independence of the Judiciary10. 

The independence of the judge and courts is indivisible (the Ruling of 21
December 1999). One of the important aspects of the independence of the
judge entrenched in the Constitution is that while administering justice all
judges have equal legal status (the Ruling of the CC of 27 November 2006);
no different guarantees of the independence of the judge may be estab-
lished. While administering justice, no judge is, nor may be subordinate to
any other judge or to the President of any court (inter alia, of the court
where he works or of the court of higher level). Judges cannot be classi-
fied as state servants according to their duties. It should also be stressed
that the independence guarantees do not create pre-conditions for a judge
to avoid proper performance of his duties and consider cases in a negli-
gent manner.  
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9 Daktaras v. Lithuania, Appl. No. 42095/98, ECtHR, judgment of 10 October 2000.
10 It should also be noted that in the Ruling of 12 February 2001 the CC, in principle, analyses the subjective element

of the independence of judges, related to the family (personal) ties between the parties of the case. 



86 While establishing the procedure of appointing, promoting, transferring or
dismissing of judges, the principle of independence of judges and courts
cannot be violated; such procedure should be based exceptionally on their
professional knowledge and personal skills. The balance of powers
enshrined in the Constitution should be secured (Ruling of 21 December
1999, 9 May 2006).  

a) The inviolability of the person of the judge

As mentioned before the judge in Lithuania has an exceptional constitu-
tional status. In the Ruling of 21 December 1999 the CC had also stressed
that the guarantees of the independence of judges and courts cover also
the legal status of a judge and the court.

According to the Constitution, a judge has immunity from the criminal lia-
bility in Lithuania11. Paragraph 2 of Article 114 of the Constitution stipu-
lates that a judge may not be held criminally liable, arrested or have his
freedom restricted otherwise without the consent of the Seimas, or, in the
period between the sessions of the Seimas, without the consent of the
President of the Republic of Lithuania.  

In the Ruling of 17 December 2007, the CC decided that the provision of
Paragraph 4 (wording of 24 January 2002) of Article 47 (wording of 3 April
2003) of the Law on Courts that a judge may not be held administratively
liable was regarded as being contradictory with the Constitution. Although
by means of such a provision an attempt was made to secure the independ-
ence of a judge consolidated in the Constitution, however, it created the
preconditions for the judge who commits an administrative violation to
evade administrative liability. Thus, an obligation arises for the legislature
(from the Constitution) to establish the procedure for bringing a judge to
administrative liability, which could provide the maximum protection to
the judge from unreasonable attempts to bring him to such liability.
Moreover, the CC stated that according to the Constitution, judges have
no immunity from administrative liability (with the exception of the cases
when administrative liability is related with the restriction of freedom of
the judge). A fair balance should be found for the purpose of implementa-
tion of the provisions of Paragraphs 1 and 2 of Article 114 of the
Constitution and the judge’s administrative liability. 

Judges, while administrating justice, cannot hold any other elected or
appointed office, to work in any business, or other private enterprises, to
receive any remuneration other than the remuneration established for the
judge and payment for educational or creative activities […] (Article 113 of
the Constitution). The limitations on work and political activities which are
established for court judges shall apply also to justices of the
Constitutional Court (paragraph 3 of Art. 104 of the Constitution). 
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11 Ruling of the CC of 30 May 2003.
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Moreover, justices of the Constitutional Court shall have the same rights
concerning the inviolability of their person as shall Members of the Seimas
(paragraph 4 of Art. 104 of the Constitution). It should also be noted that
the Lithuanian Constitution establishes such a procedure of the appoint-
ment and release of judges and Presidents of courts of general jurisdiction
and specialised courts of various standing, where these judges and
Presidents of courts are appointed and released by institutions of other
branches of state power—the executive and legislature, correspondingly,
the President of the Republic and the Seimas, i.e. the institutions formed
on a political basis12. 

In its Rulings of 21 December 1999, 9 May 2006, and 27 November 2006,
the Constitutional Court held that the powers of the President of the
Republic entrenched in Item 11 of Article 84 of the Constitution in the for-
mation of the judiciary are a significant element of the constitutional sta-
tus of the Head of State. The President of the Republic participates when
appointing and releasing judges of courts of general jurisdiction of all lev-
els, starting from the lowest level—local courts—and finishing by the high-
est level—the Supreme Court (as well as including judges of all specialised
courts), however, his powers regarding judges of different courts of gener-
al jurisdiction are different. Judges and Presidents of local, regional, and
specialised courts are appointed and released by the President of the
Republic and regarding this he does not apply to the Seimas. Nevertheless,
the CC has clearly indicated in its jurisprudence that the judiciary, being
independent while administering justice, may not be dependent on the
other branches of public power also because of the fact that it is the only
branch of power formed on a professional but not political basis. Moreover,
the counterbalancing relationship between the President of the State and
the special institution of judges as regards the appointment, promotion and
release of judges has been deeply discussed in the official doctrine of the
CC13. 

Another aspect of the independence of the judge - is the oath of the judge
to the State. The judge is also obligated to be independent by his oath
which he must make before taking office under Paragraph 6 of Article 112
of the Constitution. The judge swears allegiance to the Republic of
Lithuania, swears to administer justice only pursuant to laws, to defend
human rights, freedoms and legitimate interests, always act honourably,
humanely and never let his behaviour cause damage to the title of a judge.
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12 Paragraph 2 of Article 112 provides that “Justices of the Supreme Court as well as its President chosen from among
them shall be appointed and dismissed by the Seimas upon the submission of the President of the Republic”. Judges
of the Court of Appeal as well as its President chosen from among them shall be appointed by the President of the
Republic upon the assent of the Seimas (paragraph 3 of Article 112). Judges and presidents of local, regional, and
specialised courts shall be appointed, and their places of work shall be changed by the President of the Republic
(paragraph 4 of Article 112).  

13 See Rulings of the CC of 21 December 1999, 12 July 2001, 28 March 2006, 9 May 2006, 6 June 2006, its Conclusion
of 31 March 2004 and its Decision of 8 August 2006).



88 b) the inviolability of the term of powers of the judge

The CC has constantly stressed that one of the guarantees of the independ-
ence of the judge entrenched in the Constitution is the guarantee of the
term of his powers (Rulings of the CC of 6 December 1995, 21 December
1999, 12 July 2001, 9 May 2006, etc.). Only an independent court, thus,
only such whose judges are guaranteed the inviolability of the term of their
office may be considered as one administering justice as required by the
Constitution (Ruling of the CC of 9 May 2006 which is very important as
regards the official development of the doctrine on the independence of
the Judiciary on different aspects). 

Already in its Ruling of 22 December 1994 the CC accounted with the con-
sequences of the Judicial reform in Lithuania. The adopted [new] Law on
Courts (1994) provided the legal grounds for the termination of the activ-
ities of the [old] Supreme Court and establishment of the new Supreme
Court.  The CC stated that the notion “establishment” used in Article 2 of
the impugned Law may NOT be understood as establishing a new legal
institution. Therefore, the term of powers of judges of the Supreme Court
of Lithuania could NOT be terminated if their mandate had not expired
yet; Articles 115 and 116 of the Constitution determine the cases [the
exhaustive list of grounds] and procedure of dismissal from office of court
judges. Consequently, the powers of judges may not be terminated prior
to the expiration of their term of office, with the exception of cases pro-
vided for by the Constitution. The judge’s independence must be actually
guaranteed together with the guarantees for the judge’s tenure. The CC
has also clearly noted that irrespective of the political forces in power, the
judge remains independent and could not be forced to adjust according to
the possible changes of political forces. 

Moreover, as the Constitutional Court held in its Ruling of 21 December
1999, taking account of the procedure of formation of courts established in
the Constitution, the special institution of judges (provided in Paragraph 5
of Article 112 of the Constitution), should give the advice to the President
of the Republic as regards decisions on appointment, promotion, transfer
of judges or those on their release from office. The doctrinal approach as
regards “the special institution of judges” was further developed by the CC
in the Ruling of 9 May 2006 where it was indicated that this institution
should be composed from judges only14.

In the same Ruling of 9 May 2006 (one of the therein discussed aspects -
the prolongation of the term of the office of the judge) the CC stated that
the Constitution does not in essence prevent such legal regulation estab-
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14 In the mentioned Ruling it has been mentioned, the special institution of judges provided for by law specified in
Paragraph 5 of Article 112 of the Constitution is the balance to the President of the Republic—a political institution
of state power—in the area of the formation of the corps of judges. This implies that the activity of this special insti-
tution of judges must be transparent, so that neither the President of the Republic, nor the society would have rea-
soned doubts regarding the formed corps of judges […].
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lished by law where the judge, despite the fact that his term of powers has
expired or he reached the pensionable age, may still hold his office for a
certain period of time (in order to finalise the cases under the considera-
tion). The Position of the CC – such institute in itself is in conflict with
the Constitution. The judge whose term of powers (prescribed by law) has
expired should be released under the procedure indicated in the
Constitution. The prolongation of the term of office of the judge which is
allowed only in the exceptional cases, it could be allowed only by a corre-
sponding legal act—a decree of the President of the Republic or (if the
powers of a justice of the Supreme Court are prolonged) a Seimas resolu-
tion must be passed. In every such case, the advice of the special institu-
tion of judges (Paragraph 5 of Article 112 of the Constitution) on the pro-
longation of powers (and if the powers of a judge of the Court of Appeal
are prolonged—also the assent of the Seimas) is necessary. Such advice of
the said special institution of judges to prolong the powers of the judge
also means its advice to release the judge from office as soon as the cor-
responding legal fact happens—the consideration of corresponding cases
is finished (see also the Ruling of 15 May 2009). In such exceptional cases
such judge, while administering justice (deciding not finished cases),
would have the same powers and guarantees as other judges of the corre-
sponding court, his status as a judge would indivisible.  

Under Paragraph 4 of Article 111 of the Constitution, the formation and
competence of courts shall be established by the Law on Courts of the
Republic of Lithuania. Thus, the Constitution obligates the legislature to
regulate the founding and the competence, the formation and execution of
powers of all courts of the Republic of Lithuania, inter alia, the status of
judges of these courts etc., thus, including the Supreme Court, by means
of a law. In this context, it needs to be noted that the length of the term
of powers (term of office) of the President of the Supreme Court (or of the
chairperson of a division of the same court) must also be established by
means of a law.

In the aforesaid Ruling of 15 May 2009 the CC considered also the ques-
tion on dismissal of the judge [in this case – the President of the Supreme
Court of Lithuania] upon expiry of his term of powers and further devel-
oped the constitutional notion of “the free mandate of a member of the
Seimas”, indicating that the Members of the Seimas [parliamentarians] in
their duties are guided by the Constitution, state interests, their own con-
sciences and may not be restricted by any mandates. Already in its earlier
Rulings of 25 January 2001, 25 May 2004 and 1 July 2004, the
Constitutional Court had held that “the free mandate of a member of the
Seimas entrenched in the Constitution may not be understood only as a
permission to act only at one’s discretion, […] ignoring the Constitution”.

The official constitutional doctrine on the release of judges and presidents
of courts from office has been formulated by the Constitutional Court by
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taking account of the constitutional status of judges15. The CC decided that
there had not been any constitutionally justifying circumstances for the
non-release of the President of the Supreme Court from office upon the
expiry of his term of powers, which was a fact of an objective character not
related with his free decision. When the President of the Republic, after
receiving the advice from the special institution of judges (specified in
Paragraph 5 of Article 112 of the Constitution), applied to the Seimas
regarding the release of the President of the Supreme Court (or the chair-
person of a division of this court) from office due to the objective fact—
expiry of the term of powers for which he was appointed to hold such
office - the Seimas had a legal obligation to release such President from
office (or the chairperson). The free mandate of a member of the Seimas
may not be identified with absolutely free actions of the parliamentarian,
made only at his own discretion, incompatible with the duty of a member
of the Seimas to respect and execute the Constitution and laws.

Otherwise, one would deviate from the imperatives entrenched in the
Constitution, since the non-release of the President of the Supreme Court
(or the chairperson of a division of this court) from office upon the expiry
of the term of his powers, would be incompatible with the requirements
arising from Paragraph 2 of Article 112 and Item 2 of Article 115 of the
Constitution, as well as with the constitutional principle of a state under
the rule of law. Moreover, conditions would be created to interpret the
constitutional principle of the free mandate of a member of the Seimas as
the right of that member to act in such manner which could even be
regarded as being incompatible with the Constitution. 

Under Article 115 of the Constitution, judges shall be dismissed from office
according to the procedure established by law, in cases when their behav-
iour discredits their position as a judge, and when judgment imposed on
them by court comes into force. Articles 74 and 116 of the Constitution
also provide that for gross violation of the Constitution, breach of oath, or
upon the disclosure of the commission of felony, the Seimas may remove
from office the President and justices of the Supreme Court, as well as the
President and judges of the Court of Appeal, in accordance with the pro-
cedure for impeachment. The behaviour of a judge connected with his per-
formance of his immediate duties, as well as his activity not linked with his
duties, may not cause any doubts as for his independence and impartiali-
ty.

It should also be mentioned that a judge, who thinks that he has been
released from office groundlessly and unlawfully has the right, under the
Constitution, to apply to court regarding the defence of his violated right.
The Constitutional Court has held in its acts more than once that the right
of a person, who thinks that his rights or freedoms are violated, to apply
to court is an absolute one, that this right may not be artificially restricted
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15 See also Ruling of the CC of 21 December 1999, 9 May 2006, etc.



or its implementation may not be unreasonably impeded, that it is not per-
mitted to deny this right, that, under the Constitution, the legislature has
the duty to establish such legal regulation whereby all disputes regarding
violation of rights or freedoms of individuals may be decided in court16

(see, among others, Ruling of the CC of 9 May 2006). 

Another guarantee of proper administration of justice by judges is their
qualification: only persons who have life experience and high legal quali-
fication may be appointed as judges. They must be of irreproachable rep-
utation. This means that special professional and ethical requirements are
raised to judges (Ruling of 9 May 2006). The judge must feel greatly
responsible for the way he administers justice, i.e. the way he performs the
duty established to him by the Constitution.

c) the real social (material) guarantees  of the judge

The guarantees of social (material) nature of the principle of the independ-
ence of judges as established in Paragraph 2 of Article 109 of the
Constitution mean an obligation of the state to ensure social (material)
maintenance to judges in conformity with the status of judges when they
are in office, as well as after expiration of office (the Rulings of the CC of
21 December 1999, 22 October 2007, 16 April 2014, Decision of 20 April
2010). As stated in an early Ruling of 21 December 1999:

“Material independence of a judge and other social guarantees play an
important role here. Laws of most countries pursuant to general crite-
ria establish a judge’s remuneration separately from other state ser-
vants. Any attempt to diminish a judge’s remuneration or other social
guarantees, or to restrict the financing of courts, is treated as an intru-
sion upon the independence of judges and courts”.

Under the Constitution, the material and social guarantees established to
judges must be such so that they would be in line with the constitutional
status of the judge, with the functions exercised by judges and their
responsibility, as well as with their dignity (Decision of the CC of 8 August
2006, Rulings of 12 July 2001, 22 October 2007). The constitutional imper-
ative of the protection of judges’ salaries and other social guarantees
(including pensions) arises from the principle of independence of judges
and courts and attempts to protect the judges administering justice from
any influence of the legislative power and the executive, as well as from
that of other state establishments and officials, political and public organ-
isations, commercial economic structures, and other legal and natural per-
sons. 
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16 Attention should be paid to the jurisprudence of the ECtHR as regards the interpretation of the right to a court under
Article 6 which is regarded as being not an absolute right. The States have the margin of appreciation in this field
and in civil and/or criminal cases this rights is subject to different limitations (see Cudak v. Lithuania [GC], No.
15869/02, Judgment of 23 March 2010, §§ 54-59). 



The legislator, when establishing legal regulation which would ensure the
independence of judges and courts, inter alia the social (material) guaran-
tees of the judge, must heed the norms and principles of the Constitution;
upon expiry of powers of the judge, the social (material) guarantees of the
judge may be varied ones, inter alia the payments paid periodically, as well
as one-time payments, etc.; the constitutional base of establishment of such
guarantees is an exceptional constitutional status of the judge which is
determined by the function of administration of justice. The CC has also
clearly established the principle that the social (material) guarantees of the
judge, upon expiry of his powers, must be real and not only nominal (the
Rulings of the CC of 22 October 2007, 29 June 2010, Decision of 14
January 2015).

While administering justice all judges have equal legal status in the aspect
that no different guarantees of independence of the judge while adminis-
tering justice (deciding cases) may be established. On the other hand, the
principle of the equal legal status of judges does not mean that the mate-
rial and social guarantees of judges may not be differentiated under clear,
ex ante known criteria, which are not related to the implementation of jus-
tice while deciding cases (for example, under the term of a person’s posi-
tion as a judge) (the Constitutional Court’s ruling of 9 May 2006 and its
decision of 8 August 2006). 

The principle of the equal legal status of judges which stems from the
Constitution may also not be construed as not permitting an additional
payment for the judges—the heads of courts (their deputies, heads of divi-
sions, etc.) who discharge additional functions for the carried out organi-
sational work: supplementary work must be paid for additionally.

This imperative of the legal regulation regarding the remuneration of
judges of all courts of general jurisdiction as well as of the specialised
courts requires that such judges’ remuneration should precisely be regu-
lated in the Law on Courts; only such legal regulation would be in com-
pliance with the Constitution. The same rule should be applicable in the
relations of remuneration of justices of the Constitutional Court which
should be regulated in the Law on the Constitutional Court (see the
Decision of the CC of 8 August 2006).

The Constitution also prohibits reduction in remuneration and other social
(material) guarantees of judges; any attempts to reduce the remuneration
of the judge or his other social (material) guarantees, or limitation upon
financing of courts are treated as encroachment upon the independence of
judges and courts (Rulings of the CC of 6 December 1995, 28 March 2006,
Decision of 8 August 2006, 29 June 2010, etc.). 

As every person, a judge has the right to defend his rights and legitimate
expectations (Rulings of 12 July 2001; 22 October 2007). The principle of
the equal legal status of judges does not mean that the material and social
guarantees of judges may not be differentiated under clear, ex ante known
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criteria, (for example, under the term of a person’s work as a judge)
(Rulings of 9 May 2006, 22 October 2007, Decision of 8 August 2006, etc.).
Supplementary work must be paid for additionally. Even more, the social
(material) guarantees of judges upon the expiry of their powers must be
real and not only nominal (Rulings of CC of 22 October 2007, 29 June
2010, Decision of 14 January 2015).

In the Constitutional Court’s Ruling of 29 June 2010 which was related to
state pensions of judges, and which was later on interpreted by the CC
(Decision of 14 January 2015) it was noted that under the Constitution,
such pensions are not expressis verbis specified in Article 52 of the
Constitution. However, these pensions are also protected by that Article.
The legislature has certain discretion to establish the conditions for grant-
ing and paying the said pensions and their sizes, inter alia, when the sys-
tem of pensions is reorganised, however, when doing so, it must pay heed
to the Constitution. In this Ruling the CC has once more indicated its doc-
trinal approach as regards the independence of judges and courts which is
consolidated in the Constitution (inter alia, Article 109 thereof) noting that
the independence of judges and courts is not a privilege, but one of the
most important duties of judges and courts to consider conflicts arising in
society. The imperative of the constitutional protection of the remunera-
tion and other social (material) guarantees of judges stems from the prin-
ciple of the independence of judges and courts and means that the state
has a duty to ensure the social (material) maintenance for judges which
would be in conformity with the constitutional status of judges while they
are in office as well as upon the expiry of their term of office (the
Constitutional Court’s rulings of 21 December 1999 and 22 October 2007). 

Another aspect of the Independence of the Judiciary – that judges in
Lithuania can receive the salary only from the budget of the State (Rulings
of 21 December 1999, 30 May 2003, etc.). A new request from the
Parliament is pending before the CC – whether the judges can hold any
other office or work and can receive additional remuneration other than the
remuneration for the judge and payment for educational or creative activi-
ties (i.e., be an international judge (even ad hoc) or to participate in the
preparation of projects financed by the European Union?). 

Doctrine of the CC on this legal aspect is quite clear - judges in Lithuania
cannot hold any other posts/positions and/or to receive any other salary
than the salary paid for them from the budget of the State? For the
moment we have just to wait for the position of the CC in this pending
case.  

c.1. Social (material) guarantees of judges in economic crisis:

The CC has also formulated a special doctrine as regards the reduced
remuneration of judges in cases of economic crisis. As stated by the CC,
in case of an extremely difficult economic and financial situation in the 93
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94 state, the remuneration of judges may be reduced temporarily (for this
period only (see Rulings of 28 March 2006, 22 October 2007, Decisions of
15 January 2009, 20 April 2010). Such reduction of the remuneration for
work must be temporary and grounded upon the circumstances of the
extremely difficult economic and financial situation in the state (Decision
of 15 January 2009). Only after there is an official statement that there is
an exceptionally grave economic and financial situation, which is not
short-termed, due to which the state is unable to perform the obligations
undertaken by it, the legislator may reduce, temporarily, the remunerations
of officials and state servants of the institutions that are funded from state
and municipal budgets.  The reduced remunerations would be paid only
temporarily, i.e. as long as the corresponding extreme situation in the state
continues to exist, inter alia when due to the economic crisis it is impos-
sible to collect the budget revenues necessary for the payment of remuner-
ations.

By such reduction other institutions of State power and their officials can-
not violate the independence of courts.

Under the Constitution, inter alia under the constitutional principles of a
state under the rule of law and responsible governance, the state institu-
tions forming and pursuing state economic and financial policies must also
assess the fact that due to special circumstances (economic crisis etc.)
there might occur a particularly grave economic and financial situation in
the state. The Constitutional Court has also held that any correction of the
social policy, the reorganisation of the system of social guarantees should
be constitutionally grounded; if applicable social guarantees are reduced
(or they disappeared), a mechanism of just compensation of incurred loss-
es should be established after the economic situation in the country
improves (Rulings of 22 November 2007, 2 September 2009, 16 April 2014,
Decision of 20 April 2010).

As regards the state pensions for judges (as well as other state pensions)
the CC has clearly noted that such [other than the old age pensions] pen-
sions which are not expressis verbis specified in Article 52 of the
Constitution, are also protected by this constitutional provision (Decision
of 14 January 2015). It has also been mentioned that when the pension
established by a law, which is not in conflict with the Constitution, is grant-
ed and paid, this right and legitimate expectation acquired by the person
are also to be linked to the protection of the rights of ownership of this
person.

On this aspect the case of Savickas and Others case v. Lithuania in the
EctHR should be remembered. The applicants who were the Lithuanian
judges were dissatisfied with the fact that under the Law on Compensation
for the Unpaid Part of Judges’ Remuneration the State had no obligation
to repay the unpaid part of the salaries in full, and had limited to three
years the period in respect of which compensation could be paid. The
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ECtHR declared the applications inadmissible as the austerity measures
were taken against the background of an actual, unexpected budgetary cri-
sis in Lithuania; it was regarded as decisive that the reduction of public
sector salaries did not single out the judiciary. The [European] Court also
recalled the Lithuanian Constitutional Court’s conclusion that, notwith-
standing the principle of judges’ independence, it would be unfair for
judges to be treated as an exception and to be exempted from austerity
measures. In the present case the reduction of judges’ salaries did not
affect the level of salary that had been granted to five of the applicants;
moreover, the Lithuanian courts and legislation had recognised the meas-
ures as having been temporary and applied only for the duration of the
economic and financial crisis, until the Lithuanian State’s economic situa-
tion improved in 2003 [...]. The ECtHR concluded that the temporary
reduction of judges’ salaries had not created for the applicants an exces-
sive burden and and not influenced their independence or ability to per-
form their functions as judges with the dignity required by their profession
(on this point see the Constitutional Court’s statement in paragraph 44 in
the judgment). Therefore, the European Court considered that the
Lithuanian State did not overstep its margin of appreciation in adopting
and upholding the temporary reduction of judges’ salaries17. 

The constitutional doctrine and the case-law of the ECtHR could be
regarded as taking the same legal position on this issue, however, the CC
goes further, requiring not only to apply the austerity measures temporar-
ily, but also to compensate the salaries and pensions of judges [not only,
it is applicable to the all civil servants] which were reduced in a dispropor-
tionate way (Decision of 20 April 201018, see also the Ruling of 1 July 2013
as regards the importance of the applicable principle of proportionality
when reducing salaries for civil servants). 

III. Self-governance of the judiciary 

(the Judiciary is full-fledged power)

The full-fledgedness and independence of the judiciary presupposes its
self-government. As stated in the Ruling of 21 December 1999:

“[…] The organisational independence of courts, the self-regulation
and self-government of the judiciary are elements of the principle of
the independence of judges and courts entrenched in Paragraph 2 of
Article 109 of the Constitution […]”.

The organisational independence of courts and their self-government are
the main guarantees of actual independence of the judiciary. A constitu-
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17 Savickas v. Lithuania and 5 Others, Appl. No. 66365/09, Decision on the Admissibility of 15 October 2013. 
18 In this Decision it has been mentioned: “[…]when the especially grave economic and financial situation is over, the

former amounts of the remunerations of officials of institutions which are financed from the funds of state and
municipal budgets […], which were established in the state prior to occurrence of the said situation, must be applied
as before […]”.



tional duty of the other institutions of authority is to respect the independ-
ence of courts established in the Constitution. The principle of independ-
ence of courts encompasses also financial independence of courts of any
decisions of the executive.

In the aforesaid Ruling of 21 December 1999 (which is of extreme impor-
tance as regards the self-government of the Judiciary) assignment of the
responsibility to solve questions related to the internal organisation of judi-
cial activities to the Minister of Justice was assessed by the Constitutional
Court. Firstly, it ruled that the right of the Minister of Justice to establish
the number of judges in civil and criminal divisions of regional courts and
the Court of Appeal were not in conformity with the Constitution, as in
Article 112 of the Constitution there is no provision about the proposal of
the Minister of Justice in appointing judges. Secondly, the Constitutional
Court ruled that the powers to participate in the formation of the Court of
Honour cannot be assigned to the competence of the Minister of Justice.
Therefore, the impugned norm of the Law on Courts, which provides for
the Justice Minister’s proposal while appointing judges to the Court of
Honour, contradicted the Constitution. Furthermore, the CC held that the
right of the Minister of Justice to institute disciplinary proceedings against
court presidents, their deputies, division chairpersons and other judges, on
the proposal of the Director of the Department of Courts or on his own ini-
tiative and that the judge against whom a disciplinary action has been
instituted may be removed from office on the proposal of the Minister of
Justice until the outcome of the case becomes clear, contradicts Paragraph
2 of Article 109 and Paragraph 5 of Article 112 of the Constitution of the
Republic of Lithuania. 

It should be emphasised that paragraph 5 of Article 112 of the Constitution
provides that a special institution of judges shall advise the President of
the Republic on the appointment, promotion, transfer of judges, or their
release from office.

The Constitutional Court has always interpreted the special institution of
judges (provided for in the Constitution) as an important element of self-
government of the Judiciary which is an independent state power. While
regulating the relations linked to appointment, promotion, transfer of
judges or their release from office, one may not deny the indicated special
competence of the institution of judges, its constitutional nature and pur-
pose.

Most importantly, this special institution of judges is a balance to the
President of the Republic, who is a subject of the executive19. The full-
fledgedness, autonomy, independence of the judiciary and the constitu-
tional principle of the separation of powers do not allow construing the
constitutional purpose and functions of the said special institution of
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A

n
u

t
Ė

 J
o

Č
ie

n
Ė

. C
o

n
st

it
u

t
io

n
A

l
 C

o
u

r
t

 o
f 

l
it

h
u

A
n

iA



judges in such a way so that its role of a balance to the President of the
Republic in the area of the formation of the corps of judges would be
denied or ignored (Rulings of the CC of 21 December 1999, 9 May 2006,
15 May 2009, etc.).

The President of the Republic participates, as mentioned-above (in the
ways established in Paragraphs 2, 3 and 4 of Article 112 and Item 11 of
Article 84 of the Constitution), when appointing and releasing judges of
courts of general jurisdiction of all levels. Paragraph 5 of Article 112 of the
Constitution provides that a special institution of judges shall advise the
President of the Republic on the appointment, promotion, transfer of
judges, or their release from office. 

As regards the composition of the special institution of judges (Ruling of
9 May 2006), the CC ruled out that by such legal regulation, when the spe-
cial institution of judges […] would be composed not only of judges but also
other persons, not only the constitutional concept of the special institution
of judges […], but also the constitutional principle of a state under the rule
of law, would be disregarded. Therefore, such Council […] cannot have
powers to advise the President of the Republic on the appointment, pro-
motion, transfer of judges or their dismissal from office20. Therefore, the
special institution of judges can be composed from judges only. 

IV. Financial and technical provisions (equipment) of the     
Judiciary (the organizational independence).

The Constitutional Court has clearly noted in its jurisprudence that the
state has a duty to provide adequate work conditions for courts. The estab-
lishment of concrete powers for other state institutions in respect of the
judiciary cannot deny the separation of powers enshrined in the
Constitution and the essence of the power of the court as a fully-fledged
and independently operating branch. The administration of courts has to
be organised so as not to violate the actual independence of judges. The
material basis for the organisational independence of courts implies their
financial independence from decisions of the executive. Ensuring this inde-
pendence is a pre-condition for ensuring human rights. 

The Constitution prohibits the executive from interfering with administra-
tion of justice, from exerting any influence on courts or from assessing the
work of courts regarding the consideration of cases. Under the
Constitution, the activity of courts is not and may not be considered an
area of administration of any institution of the executive. Only the powers
designated to create conditions for the work of courts may be granted to
institutions of the executive. For their activities the courts are not account-
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20 Council of Judges it‘s an official name of the special institution of judges in Lithuania. On this point, see also the
case Oleksandr Volkov v. Ukraine (Applic. No. 21722/11, judgment of 9 January 2013), in which the proceedings
before the High Council of Justice (“the HCJ”) were examined and recognised by the ECtHR as unfair, therefore not
compatible with the principles of independence and impartiality of tribunal required by Article 6 of the Convention. 



able to any other institutions of power nor any officials. It is only an inde-
pendent institutional system of courts that may guarantee the organisation-
al independence of courts and the procedural independence of judges.

While ensuring the independence of judges and courts, it is of much
importance to separate the activity of courts from that of the executive.
The Constitution prohibits the executive from interfering with administra-
tion of justice, from exerting any influence on courts or from assessing the
work of courts regarding the consideration of cases, let alone giving
instructions as to how justice must be administered (Rulings of 13 May
2004, 9 May 2006, etc.). Supervision of courts and application of discipli-
nary measures to judges must be organised in such a manner so that the
actual independence of judges might not be violated.

The material basis of the organisational independence of courts is their
financial independence of any decisions of the executive. It needs to be
noted that the financial independence of courts is ensured by such legal
regulation when finances for the system of courts and every court are allo-
cated in the state budget approved by law (Ruling of 12 January 2000). The
guarantee of the organisational independence of courts is one of essential
conditions for ensuring human rights.

The constitutional provision “courts are independent and autonomous
power” means that a judge does not have to account to any state institu-
tion or officials for the cases at law that are under consideration. The activ-
ity of courts may not be an area of administration of any institution of the
executive. 

V. Constitutional Court

As above-mentioned, at present in Lithuania there are three systems of
courts: 

(1) the Constitutional Court executes constitutional judicial control; a sep-
arate chapter (VIII) of the Constitution is designated to the Constitutional
Court); 

(2) the Supreme Court of Lithuania, the Court of Appeal of Lithuania,
regional courts and local courts (Paragraph 1 of Article 111 of the
Constitution) constitute the system of courts of general jurisdiction; 

(3) under Paragraph 2 of Article 111 of the Constitution, specialised courts
may be established (at present one system of specialised courts, namely,
administrative courts, are functioning in Lithuania).

Under paragraph 1 of Article 102 of the Constitution the Constitutional
Court shall decide whether the laws and other acts of the Seimas are not
in conflict with the Constitution and whether the acts of the President of
the Republic and the Government are not in conflict with the
Constitution or laws; paragraph 1 of Article 104 thereof provides that
while in office, justices of the Constitutional Court shall be independent
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of any other state institution, person or organisation, and shall follow
only the Constitution of the Republic of Lithuania. As regards the remu-
neration of judges of all courts specified in Paragraph 1 of Article 111 of
the Constitution the relations of remuneration of justices of the
Constitutional Court should be regulated in the Law on the
Constitutional Court (which, under Paragraph 2 of Article 102 of the
Constitution, establishes the status of the Constitutional Court and the
procedure for the execution of its powers) (the Constitutional Court’s
Decision of 8 August 2006). Another aspect of the independence of the
judge, as aforementioned, is the oath of the judge to the State. The
Constitutional Court judge is also obligated before entering office, to
take an oath at the Seimas to be faithful to the Republic of Lithuania and
the Constitution (Paragraph 2 of Article 104 of the Constitution). 

Judges in Lithuania cannot hold any other elected or appointed office, to
work in any business – the same limitations on work and political activities
which are established for court judges shall apply also to justices of the
Constitutional Court (paragraph 3 of Art. 104 of the Constitution). Moreover,
justices of the Constitutional Court shall have the same rights concerning the
inviolability of their person as shall Members of the Seimas (paragraph 4 of
Art. 104 of the Constitution. In the Ruling of 6 June 2006 the Constitutional
Court was asked by the group of Parliamentarians to answer to the question
whether the Constitutional Court can be regarded as a “court” or not,
whether the CC forms the part of the Lithuanian Judiciary system?

The Constitutional Court stated that:

– the Constitutional Court has been forming a constituent part of the
Lithuanian judiciary system and is clearly entrenched in the
Constitution;

– under the Constitution, it has the powers to recognize legal acts of
other [State power] institutions as being in conflict with legal acts of
greater power, first of all, with the Constitution [...]; thus, has the pow-
ers to abolish such legal acts, 

– only the Constitutional Court has the constitutional powers to construe
the Constitution officially; this obviously testify that the Constitutional
Court may not be an institution not implementing state power. 

Moreover, the CC decided that such question strikes also the raison d'être
of the petition of the petitioner himself; if the Constitutional Court is not a
court and does not implement state power, it is not comprehensible why the
petitioner applies namely to this court, requesting to investigate whether a
legal act, passed by the Seimas - one of the institutions implementing state
power (legislative power) is not in conflict with the Constitution.

The clear conclusion was formulated by the CC that the Constitutional
Court is a “court”, it forms part of the Lithuanian Judiciary and implements
the judicial power.    
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100 VI. Conclusions: 

One of the fundamental distinguishing characteristics of a democratic state
is the principle of independence of the judiciary. The Constitutional Court
of the Republic of Lithuania has broadly developed the constitutional doc-
trine on the independence of the Judiciary (or the independence of judges
and courts);

The independence of the judiciary is not a privilege, but one of the prin-
ciple duties of judges and courts to be an impartial arbiter while solving
legal disputes guaranteed by the Constitution; 

The Court has clearly developed in its doctrine the independence of courts
and judges as two separate institutes; however, these two institutes have
been interpreted together as conditioning one another and being indivisi-
ble. The assessment of the system of (main) guarantees (safeguards) of the
independence of judges and courts permits to assert that they are closely
interrelated; even more, in the doctrine there is no exhaustive list of the
guarantees (safeguards) of the independence of judiciary. The CC inter-
prets the main guarantees, developing some of their elements. Therefore,
the independence of judges and courts in general may not be examined
on the basis of one element, no matter how salient it may be. On the other
hand, it must be admitted that if any of the safeguards guaranteeing the
independence of judges and court are violated, it would impede adminis-
tration of justice and protection of human rights and freedoms;

The content of the safeguards guaranteeing the independence of judges
and courts, first of all derives from their independence from (a) any inter-
ference with their activities on the part of the parties to the case; (b) the
influence of the institutions of state power, government as well as social
institutions, corporate, unlawful private or other interests;

The CC has always regarded the jurisprudence of the ECtHR as a con-
stituent part of the Lithuanian legal system and a source of construction of
law which is also important for the construction of the doctrine on the
independence of judges and courts, therefore, the interpretation and appli-
cation by the Strasbourg Court of Article 6 of the ECHR guaranteeing the
right to an independent and impartial tribunal has also influenced the posi-
tion of CC;   

The nature of the safeguards of independence is also linked to the
legal/constitutional status of judges and courts. The judge is an independ-
ent arbiter, responsible for securing human rights and freedoms by way of
administration of justice founded on laws and other legal acts (including
the Constitution); from the first constitutional cases the CC has always
stressed the importance of the inviolability of the term of powers of judges.
Only an independent judge who is guaranteed the inviolability of his term
of their office may be considered as one administering justice. Irrespective
of the political forces in power, the judge remains independent and could
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not be forced to adjust according to the possible changes of political
forces; 

The judicial immunity of judges comprises their personal immunity from
attempts to exert influence on them from outside. Paragraph 2 of Article
114 of the Constitution establishes the criminal immunity of judges; how-
ever, the immunity from the administrative liability is not foreseen for
judges in Lithuania;   

The Constitutional Court has always interpreted the special institution of
judges (provided for in the Constitution) as an important element of self-
government of the Judiciary; this institution fulfils special important func-
tions as regards the appointment, promotion, transfer of judges or their
release from office. This institution can be composed from judges only; 

According to the constitutional doctrine, being arbiters of legal disputes,
judges must not only be highly qualified professionals and have authority,
but also be independent materially. Remuneration for judges and/or vari-
ous additional payments supplementing remuneration for judges should
respect their constitutional status, be prescribed in the law on the basis of
uniform criteria; the social (material) guarantees of judges (salaries, state
pensions, etc.) must be real and not only nominal;

The imperative of the constitutional protection of the remuneration and
other social (material) guarantees of judges means that the state has a duty
to ensure the real social (material) maintenance for judges which would be
in conformity with their constitutional status while they are in office as well
as upon the expiry of their powers;

The special doctrine has been created by the CC as regards the possibili-
ty to reduce remuneration of judges in cases of economic crisis. As stated
by the CC, in case of an extremely difficult economic and financial situa-
tion in the state, the remuneration of judges may be reduced temporarily
(for this difficult period only) and keeping in mind the principle of propor-
tionality; if applicable social guarantees are reduced (or they disappeared)
not in a proportionate way, a mechanism of just compensation of incurred
losses should be established after the economic situation in the country
improves. By such reduction other institutions of State power and their offi-
cials cannot violate the independence of courts;

The material basis of the organisational independence of courts is their
financial independence of any decisions of the executive. The financial
independence of courts is ensured by such legal regulation when finances
for the system of courts and every court are allocated in the state budget

approved by law.
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102 ÐÅ ÇÞ ÌÅ

Ïðèí öèï íå çà âè ñè ìîñ òè ñó äåá íîé ñèñ òå ìû ÿâ ëÿ åò ñÿ îä íîé èç îñ íî âî -
ïî ëà ãà þ ùèõ îñî áåí íîñ òåé äå ìîê ðà òè ÷åñ êî ãî ãî ñó äà ð ñòâà. Â äîêò ðè íå
Êîíñ òè òó öè îí íî ãî Ñó äà Ëè òî âñ êîé Ðåñ ïóá ëè êè ÷åò êî ðàç äå ëå íû èíñ -
òè òóò íå çà âè ñè ìîñ òè ñó äîâ è èíñ òè òóò íå çà âè ñè ìîñ òè ñó äåé, îä íà êî
ýòè äâà èíñ òè òó òà òåñ íî âçà è ìîñ âÿ çà íû è âçà è ìî äî ïîë íÿ þò äðóã äðó -
ãà. Íå çà âè ñè ìîñòü ñó äåé è ñó äîâ, â ïåð âóþ î÷å ðåäü, ïðåä ïî ëà ãà åò íå -
çà âè ñè ìîñòü îò ëþ áî ãî âìå øà òåëü ñòâà â èõ äå ÿ òåëü íîñòü ñî ñòî ðî íû
ó÷àñò íè êîâ äå ëà, à òàê æå íå çà âè ñè ìîñòü îò âëè ÿ íèÿ îð ãà íîâ ãî ñó äà ð -
ñòâåí íîé âëàñ òè.

Íå çà âè ñè ìîñòü òàê æå ñâÿ çà íà ñ ïðà âî âûì/êîíñ òè òó öè îí íûì ñòà òó ñîì
ñó äåé è ñó äîâ. Ñóäüÿ ÿâ ëÿ åò ñÿ íå çà âè ñè ìûì àð áèò ðîì, îò âå ò ñòâåí íûì
çà ãà ðàí òè ðî âà íèå ïðàâ è ñâî áîä ÷å ëî âå êà ïó òåì îòï ðàâ ëå íèÿ ïðà âî -
ñó äèÿ, îñ íî âàí íî ãî íà çà êî íàõ è èíûõ íîð ìà òèâ íûõ ïðà âî âûõ àê òàõ.
Ñó äåá íàÿ íåï ðè êîñ íî âåí íîñòü ñó äåé âêëþ ÷à åò èõ ëè÷ íûé èì ìó íè òåò,
îä íà êî îíè íå îñ âî áîæ äå íû îò àä ìè íè ñò ðà òèâ íîé îò âå ò ñòâåí íîñ òè.

Ñîã ëàñ íî êîíñ òè òó öè îí íîé äîêò ðè íå, ñóäüè äîëæ íû áûòü âû ñî êîê âà -
ëè ôè öè ðî âàí íû ìè ñïå öè à ëèñ òà ìè è ìà òå ðè àëü íî íå çà âè ñè ìû ìè. Çà -
ðà áîò íàÿ ïëà òà ñó äåé è ðàç ëè÷ íûå äî ïîë íè òåëü íûå ïëà òå æè äîëæ íû
ñî îò âå ò ñòâî âàòü èõ êîíñ òè òó öè îí íî ìó ñòà òó ñó.
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THE ROLE OF THE CONSTITUTIONAL COURT
OF THAILAND IN STRENGTHENING THE

INDEPENDENCE OF THE JUDICIAL POWER:
DOCTRINAL APPROACHES 

AND CONTEMPORARY CHALLENGES*

NURAK MARPRANEET

President­of­the­Constitutional­Court­of­the­Kingdom­of­Thailand

On behalf of the Constitutional Court of Thailand, I would like to express my
sincere gratitude to the Constitutional Court of the Republic of Armenia for
kind invitation extended to our delegation to take part in the Annual Yerevan
20th International Conference. We are thus provided with this good opportuni-
ty to visit Yerevan, a vibrant capital city, and the Republic of Armenia, a coun-
try which is rich of beautiful lands and cultures.

Ladies and Gentlemen,

I would like to begin with a mention on the topic of this conference; that is “The
Role of the Constitutional Court of Thailand in Strengthening the Independence
of the Judicial Power: Doctrinal Approaches and Contemporary Challenges,”
divided into two aspects.

First - The independence of the judicial power in Thailand.

Second - The Constitutional Court in strengthening the independence of the
judicial power

The independence of the judicial power in Thailand can be traced back to the
period of the absolute monarchy regime 130 years ago. According to the Royal
Initiative at that time, justice is great important. If the better there is enhanc-
ing of justice, the more benefits and happiness will flourish. This can be said
to be the beginning of democratic development of Thailand. After the country’s
revolution towards constitutional democracy, all of the Constitutions of the
Kingdom of Thailand have prescribed the independence of the judicial power
for accurate, speedy and fair trials in accordance with the Constitutions and
relevant laws while the Executive and Legislative may not disturb due to the
fact that each Court has the provision of law to protect interference by
Executive and Legislative.     
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104 With regards to the Constitutional Court of Thailand, not only does the
Constitution provide the independence of the Constitutional Court, but it also
stipulates that the rulings of the Constitutional Court shall be deemed final and
binding upon the Parliament, the Cabinet, the Courts, and other the state organs.
Moreover, every Justice of the Thai Constitutional Court shall give their own
part in each case. The rulings shall be so powerful to enforce every public organ
as well as binding for persons in general. The Justices of the Constitutional
Court shall be independent in terms of their opinions and academic matters
because, in their own part of decision, all honorable Justices will represent their
points of view relating to dispute, question of law and academic matters as con-
sidered in inconsistent with the Constitution and relevant laws. This concept is
proceeded in the Supreme Court of Justice's Criminal Division for Persons
Holding Political Positions as well.

Ladies and Gentlemen,

As far as the Constitutional Court in strengthening the independence of the judi-
cial power is concerned, I will discuss with three dimensions.

First of all, strengthening the independence of the judicial power and the bal-
ance between the legislative and executive branches.

Under the parliamentary democratic regime, the judicial power is a key sover-
eign power in terms of checks and balances among the legislative and executive
branches. Recently, the Thai judicial institutions – for instance, the
Constitutional Court, the Court of Justice, and the Administrative Court – have
played an active role in strengthening the independence of the judicial power
without political interfere. In particular, the Constitutional Court has issued its
rulings to guarantee public trust concerning the executive branch’s expenditure
and law enactment in the frame of monetary and financial discipline stipulated
in the Constitution, the treaties relating to nation’s territorial change, and wide-
ly economic and social public effects where people and civil society participate
in public opinions approved by the legislative power. Furthermore, the
Constitutional Court still exploits its power for constitutionality review lodged
by the other courts.

Secondly, strengthening the independence of the judicial power in terms of anti-
corruption and anti-conflict of interest of persons holding political positions.

In state administration by the head of the executive branch, none of any corrup-
tion and conflict of interest – that is to say no conflict between public interest
and personal interest – is primarily fundamental. Respect for this, the judicial
power, especially the Constitutional Court has made its decisions insisting the
said principle in case of persons holding political positions who have been
accused of dishonest act of corruption and conflict of interest as one of the
strictly social norms since it is public trustworthiness towards politicians who
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105

must perform their duties faithfully, without the serving for personal benefits
from   state administration. This norm is the enhancement of political ethics and
morality as well.

Thirdly, strengthening the independence of the judicial power for rights and lib-
erties protection.

Thailand has enacted several laws relating to anti-economic crimes, antitrust,
and anti-social inequality. In particular, there are some presumptions of law giv-
ing that the criminal offender must be penalized that affect rights and liberties
of a person who has no part in offence operation must responsible for guilty.
These section of laws was contrast to the presumption of innocent under sever-
al universal declarations and the Constitution of the Kingdom of Thailand,
Having reviewed and found that the provision of laws violated people’s rights
and liberties, the Constitutional Court has decision that such provision of six
laws was contrary with the Constitution. Besides, there are still almost 50 sim-
ilar laws concerning alike provisions. Both the executive and legislative branch-
es are proceeding in compliance with the Constitutional Court’s decision.

From the adjudication of the judicial power, it can be seen that our institution is
challenged by the legislative branch which use majority rule in terms of law
enactment, as well as by the executive which carry out the administration
through the illegitimacy affairs.

Ladies and Gentlemen,

Doctrinal Approaches and Challenges

Court institutions of Thailand use the Judicial Power with respect to the Rule of
Law in accordance with Democratic and Laws for interpret and apply  with con-
text of any case.

The judicial institutions have to employ their strength and independence of the
judicial power for their decision. Former judges and justices have laid the
strengthening independence of judicial power as the foundation, and adhered
honestly and courageously duties in order to confront strict responsibilities and
accountabilities, as well as to encounter with any subsequences due to their
decisions. This tradition has been employed a balance of power among the judi-
cial, legislative, and executive branches for fairness and happiness benefits. 

However, the existence and performance of the judicial power under the doctri-
nal principles and approaches inevitably face with any different pattern and
degree of challenges. Under the political, economic and social contexts at pres-
ent which have an effect to any levels – individual, family, community, nation-
al, regional, and international – all of you may be informed about that our world
be faced with global warming and climate change, environmental problems,
commercial competition under the network of global economy and finance, vio-
late human dignity by terrorism, public assembly for rights and liberties due to
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106 different races, opinions and inequalities factors of living through advanced
information and communication technologies. The further steps of any sectors
in our global society encounter various complicated and multi-dimensioned fac-
tors that challenge strengthening the independence of Judicial Institution.   

Ladies and Gentlemen,

Finally, I would like to refer to Thai political situation. Now, We was pass into
the draft a new Constitution process for national reform in order to build up
security, prosper, sustainability of nation as well as harmony of people. I am
confident that the judicial power plays a significant role in social fairness by the
Rule of Law principle and in flourishing for the nation and the people.

ÐÅ ÇÞ ÌÅ

Âîï ðîñ óê ðåï ëå íèÿ íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè â Òà è ëàí äå ìîæ íî
ðàñ ñìàò ðè âàòü â äâóõ àñ ïåê òàõ: âî-ïåð âûõ, óêðåïëåíèå íå çà âè ñè ìîñòè
ñó äåá íîé âëàñ òè â Òà è ëàí äå â  öåëîì, âî-âòî ðûõ, ðîëü Êîíñ òè òó öè îí -
íî ãî Ñó äà Òà è ëàí äà â óê ðåï ëå íèè íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè.

Â Êîíñ òè òó öèè Òà è ëàí äà íå òîëü êî óñ òà íîâ ëå íà íå çà âè ñè ìîñòü Êîíñ -
òè òó öè îí íî ãî Ñó äà, íî è ïðå äóñ ìîò ðå íî, ÷òî ðå øå íèÿ Êîíñ òè òó öè îí -
íî ãî Ñó äà îêîí ÷à òåëü íû è îáÿ çà òåëü íû äëÿ ïàð ëà ìåí òà, Êà áè íå òà ìè -
íè ñò ðîâ, ñó äîâ è äðó ãèõ ãî ñó äà ð ñòâåí íûõ îð ãà íîâ.

Ñóäüè Êîíñ òè òó öè îí íî ãî Ñó äà íå çà âè ñè ìû â ñâî èõ ìíå íè ÿõ; â ðå øå -
íè ÿõ âñå ñóäüè âû ðà æà þò ñâîþ ñîáñòâåí íóþ òî÷ êó çðå íèÿ îò íî ñè òåëü -
íî êîíñ òè òó öè îí íîñ òè îñ ïà ðè âà å ìî ãî ïî ëî æå íèÿ.

Â Êîíñ òè òó öè îí íûé Ñóä ìî ãóò îá ðà òèòü ñÿ äðó ãèå ñó äû äëÿ îï ðå äå ëå -
íèÿ âîï ðî ñà ñî îò âå ò ñòâèÿ Êîíñ òè òó öèè ïî ëî æå íèé çà êî íà.
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trAnspArent funCtioninG 
As A GuArAntee of puBliC ConfiDenCe 

AnD trust in the WorK 
of the ConstitutionAl Court 

of the repuBliC of CroAtiA

snJeŽAnA BAGić
Constitutional Court of the Republic of Croatia

1. introDuCtion
1.1. the rule of law and the legal state (as the highest constitutional value) 
The rule of law is mentioned in Article 3 of the Constitution of the Republic of
Croatia, which defines the highest values of the constitutional order as the gen-
eral principle of the legal regulation of relations in a state.

In the political sense, the doctrine of the rule of law comprises a series of prin-
ciples of the constitutional order according to which all government officials are
subject to constraints resulting from a country's legal order and under the polit-
ical control of representative bodies, on the basis of the mandate granted by the
people, which is protected by an independent judiciary in an appropriate proce-
dure prescribed by law, ensuring respect of the rights of citizens. The rule of law
originates from the 19th century English constitutional doctrine which is based
on Medieval concepts (Henry de Bracton, d. 1268) according to which a ruler
needs to obey God and the law.

In the legal sense, the rule of law requires all state bodies and officials, as well
as citizens, to abide by the Constitution and the law. However, from the point
of view of the rule of law, it is not sufficient to simply respect the law. The
Constitution and the law must have a certain content including the separation of
powers, guarantees of human rights and freedoms, a system for the protection
of these rights before competent authorities, and normative requirements
expressing the idea of constitutional rule, which serve as a basis for the devel-
opment of the institutions necessary for the democratic political order and its
advancement. Only if all these conditions are satisfied will the principle of con-
stitutionality achieve its full purpose and acquire its content within a democrat-
ic constitutional system.
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108 The doctrine of the legal state (Rechtstaat) was developed in the German law
doctrine of the 19th century and was based on the same values. As opposed to
the above-mentioned doctrine, this theory focused less on political elements and
more on the supremacy of constitutional law above other laws, and on the hier-
archy of the sources of law arising from this supremacy. The legal system is
understood as a hierarchical structure in which legal norms are derived from
higher legal norms, and the entire system complies with the obligation to abide
by constitutional principles. The emphasis is on establishing and preserving the
unity of the legal system through a hierarchy of regulations, and a control sys-
tem for maintaining the unity.1

As a result of the development of democratic systems in the second half of the
20th century, the doctrine of the legal state was supplemented by additional
requirements related to guarantees concerning human rights and freedoms and
their protection, which is why the basic difference between the two concepts
almost completely disappeared. What these concepts have in common is the
prohibition of arbitrariness in the decision-making and actions of all state
authorities, which may intervene in relations between people only on the basis
of the law, that is, on the basis of the authority granted to them by the law.

From the point of view of the efficiency of a legal system, the main question is
how to ensure supervision of compliance with these principles in the everyday
actions of state authorities and citizens. This is a simple task if it refers to citi-
zens because the system of judicial and administrative bodies may, through dis-
pute resolution or by applying sanctions in the case of unlawful behaviour,
ensure compliance with the legal order and enforce the adopted decisions.

Observance of the constitution, and of the law in general, by government bod-
ies, or, more precisely, by legislative and executive bodies, is one of the most
difficult and crucial issues of political and constitutional theory. This is the basis
for the concepts of the separation of powers, of checks and balances, and of
constitutional law and judicial control of government bodies.

A question that arises is the following: why are government bodies (some of
which are those that devised the constitution) obliged to abide by constitution-
al provisions? The most concise answer is as follows: given that a constitution
is an expression of national sovereignty, it is adopted by the people, either
directly or through their elected representatives.

It may be concluded that, at the level of constitutional law, all this concerns the
development of a system of constitutional law institutions for the review of con-
stitutionality and legality, and the elaboration of the constitutional provisions.
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1 In France, the doctrine of the legal state (L'état de droit) has been developed with specific characteris-
tics in the field of administrative law.
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1.2. the relationship/incompatibility between constitutional values 
and real life

This all seems logical at the abstract level; however, it is well known that the
quality of a law, that is, whether it is regarded as good or bad, is assessed on the
basis of its efficiency and effectiveness in practice, or its ability to satisfy an
actual need. In other words, it is evaluated on the basis of whether it fulfils the
purpose for which it was adopted. Laws do not exist for their own sake, but are
a reflection of an actual need in society, of new or altered circumstances that
need to be regulated; they are a form of social life. They are about the relation-
ship between reality and a legal norm which is created for the purpose of regu-
lating a certain social need and a relationship, and disappears (it is no longer
valid or changes) if it proves to be unsuitable as a result of altered social cir-
cumstances. The regulator needs to be in harmony with society.
It is unquestionable that the law is one of the regulators of a society. In fact, the law
is the most powerful and most important of social regulators. Regulation implies
laying down rules recognised by the human heart, and this is what makes regula-
tion acceptable. Some rules were regarded as acceptable yesterday, and tomorrow
some other rules will be acceptable, while the former will become part of the legal
tradition. Life is always more complex, always ahead of its regulators, which is
why it is necessary for the stability of any society for regulators to recognise these
occurrences in good time, and to react to prevent the gap between life and the law
from becoming too wide and endangering legal security and social stability.
The constitution is the core of such a society. The constitution is the backbone
of every democratic society, reflecting the ideals of the rule of law and respect
for fundamental human rights and freedoms.
Modern society is, however, faced with new challenges. We are witnessing a
global economic crisis and recession resulting from globalisation, and there are
no reliable forecasts indicating the end of the crisis. The consequence of the
global financial and economic crisis is the crisis of the modern legal state, espe-
cially in the form developed in Western Europe.
The basic constitutional problem for a country in such circumstances is how to
solve the conflict between the obligation to guarantee human and civil rights
and freedoms, and the need to create conditions for regulating different eco-
nomic, social and other social relations.
Constitutional norms should not be in discrepancy with reality. The constitution
is what must be, and life is what actually exists. It is not always possible to
achieve complete harmony between what is necessary and what already exists
(the desired ideal), but an optimum relationship must be established between con-
stitutional principles and norms, and reality, at all stages of the development of a
country, including periods of global crisis and the important transitional periods
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110 encountered by all post-communist countries, including the Republic of Croatia.
The desired optimum relationship is not, however, easy to achieve. Precisely the
contrary, in such "extraordinary" situations there is often a lack of confidence
in the fundamental values and institutions of society. This lack of confidence in,
intolerance of, and resistance to those who hold state authority grow, especial-
ly if specific laws or measures are not in line with public expectations. The irra-
tional or realistic foundations of those expectations is then of secondary impor-
tance. The community becomes highly politicised, so every decision that is seen
as "incorrect", according to the expectations of a specific interest group or pub-
lic opinion, becomes the subject of heated debate and attack, often also disput-
ing the authority and credibility of the institution that made it.
The constitutional court is not immune to this. In fact, in such situations (which
is also confirmed by the example of Croatia), "responsibility" is transferred to
the constitutional court and it is required, by means of its authority as an inde-
pendent and autonomous body, to uphold the constitutionality/lawfulness of the
chosen model, or otherwise to declare it unconstitutional and in conflict with
the fundamental constitutional values. For a constitutional court, this is always
a sensitive situation, because it is difficult to render a decision to reconcile these
mutually opposed expectations.
Of course, the task of a constitutional court is not to render decisions which are
(exclusively) in line with public expectations, but it cannot be denied that in such
cases which are so strongly under the influence of politics and media coverage, the
work of the constitutional court is hindered. Indeed, it is no exaggeration to say that
the work of the constitutional court is in some way influenced by public opinion.

2. eXposure of the ConstitutionAl Court to puBliC 
opinion2 AnD possiBle neGAtiVe CritiCism

Nowadays, states that have accepted the Kelsenian model of constitutional law,
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2 Various actors in society, especially in politics, often use public opinion as support for their point of
view, or as guidelines in making important decisions, justification for changes to the existing situation,
or as an explanation of certain conduct.

On the other hand, the public frequently endeavours to influence and sometimes even dictate the con-
duct of these actors, whereby they most often use the media as mediators to transmit their messages.
Public opinion always has media attention and it can often be read or heard in the public media that the
public is against or supports something, which creates public pressure on the decision makers.

This public pressure to a greater or lesser extent affects the work, and sometimes even the fate, of the
institutions and individuals at which it is aimed, regardless of whether it is justified or not, or whether
the public is right or not.

Public access certainly affects the habits and behaviour of citizens, and the creation of the public
image of the subject. Therefore, subjects exposed to public opinion, even under the mildest public pres-
sure, must make special effort to explain and justify their actions and decisions in order to attain or
maintain their "positive image“.   

At the same time, public opinion also has a direct effect on the decision makers. They naturally want
to ensure public support. It gives legitimacy to their decisions, or at least the appearance thereof. In that
sense, even bad or wrong decisions appear well-founded and justified if they are in line with public
opinion. The power of public opinion may put decision makers, in some situations, on the horns of a
serious dilemma: to render an unpopular decision or to give in to public pressure and gain its support,
which may be capitalised on somehow subsequently.  
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with the role of defender and interpreter of the constitution, have gradually
accepted and developed various other competences of constitutional courts.
Many additional competences have been added to the fundamental competence
of supervision of the constitutionality of the laws adopted by legislative power.

In this light, Lopez Guerra distinguishes four basic groups of competences of
contemporary constitutional courts in states which have as their starting point
the Kelsenian model of a consolidated system of constitutional jurisdiction:

1) control of the constitutionality of statutory law;

2) resolution of conflicts of jurisdiction between territorial bodies within the
state;

3) protection of the fundamental rights recognised in the constitution;

4) the intervention of the court in legal procedures considered particularly
important for the political life of the State (supervision of political parties,
election procedures, etc.).3

By nature, all these cases of constitutional jurisprudence always contain, to a
certain extent, some political elements. However, the purpose of constitutional
jurisprudence is precisely to avoid politicisation. The constitutional court is
granted competence to decide on specific questions precisely in order for it to
decide primarily by legal and not political reasoning.

In practice, however, in specific cases it is sometimes difficult to assess what is
a political and what is a legal question, because each legal question carries with-
in it certain political consequences for those addressed by a specific regulation.
This stems from the very nature of the constitution as a political and legal act,
in relation to those who make decisions, representing a form of "coupling
between law and politics" (Luhmann).4 Therefore it is impossible to remove
completely from constitutional jurisprudence every trace of political reasoning
and reduce it to pure legal reasoning.5 However, that aspect of political reason-
ing must be limited within appropriate boundaries, which will prevent the con-
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Although there is a large amount of literature on public opinion, the definitions of this concept are not
standardised. In this context, public opinion is usually deemed to be the opinion held on a certain mat-
ter by a relatively large number of people in a specific social community (the wider public). It stems
from the situation where many individuals hold the same opinion on a subject, in the conscious aware-
ness that their opinions coincide.

When assessing public opinion, it should certainly not be overlooked that "to have an opinion about
something" does not necessarily mean "to know something about it". Its formation may involve to a
greater or lesser extent prejudice, stereotypes, wrong information, unsubstantiated hearsay, a lack of
information, and many other indirect factors.

3 Lopez Guerra (1994): 14.
4 According to Vrban (2011): 419.
5 This is why in the procedure to elect or appoint constitutional court judges, the candidates, apart from

relevant judicial experience, are often required to have a high level of awareness of and sensitivity for
the political effects of constitutional court decisions, and they are not elected or appointed only from
the ranks of judges in regular courts and attorneys, but also from high-ranking state officials, albeit only
those in the legal sphere. Harutyunyan/Mavčić (1999): 235.



112 stitutional court becoming a special form of political power and abusing its
basic judicial function. A special aspect of this problem is seen particularly in
transition states (which therefore includes Croatia), as the result of diminishing
confidence in political institutions and the transformative role of the constitu-
tional court.

Constitutional courts guarantee compliance with and implementation of the
constitution in their state. They are authorised to control the constitutionality of
all acts of bodies vested with public authority, and may quash laws adopted by
parliament as well as regulations and other government legislation. Some con-
stitutional courts are able to overturn judgments by ordinary courts, dismiss the
president before the end of his/her term of office (impeachment), supervise
political elections and exercise various other power.

In this way, constitutional courts are both potentially and in reality very much
exposed to public opinion in their proceedings. This may be expressed as pres-
sure before and during constitutional court proceedings, as well as in the assess-
ment (positive or negative) of the decision rendered.

This especially relates to proceedings to control the constitutionality of laws
and other (subordinate) legislation which regulate relations in which the public
is especially interested, because they affect a wide circle of citizens and/or
deeply affect their rights and interests.

So the constitutional court may find itself in a situation where it needs to con-
duct proceedings to review the constitutionality of legislation which public
opinion has already "decided" is not in line with the constitution and has given
a clear message through a media campaign regarding what is expected. The
constitutional court is justified in predicting that if it decides in line with these
expectations it will be praised, but if it decides differently, it will receive criti-
cism ranging from the admonition that its decision is wrong, to accusations of
incompetence and lack of expertise, and even judicial corruption.

Regardless of the reasons for the forming of public opinion in a specific situa-
tion and the extent to which it is founded on objective data, knowledge and
expertise, it is not easy to cope with this kind of pressure. It is additionally dif-
ficult if public opinion is formed by a truly representative group of citizens,
who are all firmly convinced that they are right, and that their will must not be
ignored.

How should the constitutional court proceed in such a situation?

In answering this question, I will use a catchphrase from a Hollywood drama:
"It's not hard to do the right thing; it's hard to know what the right thing is.

Once you know, it's easy to do it."6
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6 “The Confession" (1999), directed by David Hugh Jones.
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In this sense it is not hard to say how the constitutional court should decide
when its professional assessment and conviction differ from public opinion. In
view of their effect in space and time, constitutional court decisions are too
important for expert opinion to be swayed by public opinion, no matter how
great and powerful it may be, if those two opinions are not the same, or even if
they are opposed to one another.

I believe this question does not need any further consideration.

3. the eXperienCe (CAse lAW) 
of the ConstitutionAl Court 
of the repuBliC of CroAtiA

As opposed to some constitutional courts, the Constitutional Court of the
Republic of Croatia (hereinafter: the Constitutional Court) is not part of judicial
power but is a constitutional body independent of all state authorities. In this
sense, on the basis of the traditional separation of legislative, executive and
judicial powers, it may be regarded as a kind of "fourth" power.

The Constitutional Court guarantees compliance with and the implementation
of the Constitution of the Republic of Croatia7 and it is authorised to control the
constitutionality of acts adopted by all three branches of power. It is authorised
to quash laws adopted by Parliament, regulations and other subordinate legisla-
tion of the Government and its ministers, and judicial decisions, including those
of the Supreme Court. In certain cases, the Constitutional Court may remove
from office the President of the Republic of Croatia. Further, it is the supreme
controller of all elections (parliamentary, presidential and local) and of state ref-
erendums.8

The public nature of the work of the Constitutional Court is exercised through:

- the publication of constitutional court decisions;

- the issuing of collections of decisions;

- the presence of representatives of the press and other public media at sessions
and at public and advisory hearings in the Constitutional Court;

- television and radio broadcasts;

- official press releases to the public media;

- press conferences;
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7  Official Gazette, no. 85/ 10 – consolidated text. Available in English at 
<www.sabor.hr/Default.aspx?art=2405>.

8 The competence of the Constitutional Court is prescribed by Article 129 of the Constitution – consoli-
dated text.



114 - the publication of constitutional court case law, and important information on
the official Constitutional Court website (www.usud.hr).9

Further, to fully comprehend this subject, it is important to say that proceedings
to review the constitutionality of a law before the Constitutional Court may be
instituted in two ways:

- by the request of authorised proponents as established by law (a fifth of the
members of the Croatian Parliament, a parliamentary working body, the
President of the Republic, and under certain circumstances by certain other
proponents – courts, ombudspersons, etc.).

- by a proposal (in the form of an initiative) which may be filed by any natural
or legal person, without the need to demonstrate any personal interest (actio

popularis).

In its case law, the Constitutional Court has on many occasions rendered deci-
sions in cases which have been of great public interest. In some of them, even
before proceedings were instituted and during the proceedings themselves, pub-
lic opinion was strongly expressed, and the reception of some decisions ren-
dered by the Constitutional Court has been extremely negative.

The Constitutional Court, however, as a rule has not formally reacted to the neg-
ative criticism of public opinion directed towards any of its decisions. Instead, the
president and judges of the Constitutional Court have used certain opportunities
to explain in more detail the reasons for making their decisions by means of giv-
ing interviews and making presentations at professional and academic confer-
ences. Exceptionally, the Constitutional Court has issued press releases in cases
of inaccurate reporting or interpretation, which have needed to be corrected.

I present below four characteristic examples of negative public criticism of
decisions from the recent case law of the Constitutional Court.
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9 The public nature of the work is prescribed by the Constitutional Act on the Constitutional Court of the
Republic of Croatia (Official Gazette, nos. 99/99, 29/02 and 49/02, consolidated text, hereinafter: the
Constitutional Act) and the Rules of Procedure of the Constitutional Court of the Republic of Croatia
(Official Gazette, no. 83/14, consolidated text, hereinafter: Rules of Procedure).

Article 47.3 of the Constitutional Act prescribes that journalists and media reporters may be present
at the Sessions and in the public hearings as well as in other gatherings of the Constitutional Court.
According to Article 49 of the Constitutional Act, the Constitutional Court holds a consultative session
if it considers that a hearing with participants in the proceedings, governmental bodies, bodies of local
and regional self-government, associations, scientists and other experts is needed before deciding on the
merits of the case. According to Article 50 of the Constitutional Act, the Constitutional Court may con-
clude at its session to render a decision on the merits of the case based on a public hearing.

The public nature of its work is prescribed in more detail in its Rules of Procedure: Article 4 - Public
Access to Constitutional Court Operations; Articles 55a and 55b - Publication of Constitutional Court
acts on the website of the Constitutional Court; Article 59 - Collections of Decisions, Rulings and
Reports; Article 60 - Formal Announcements of the Constitutional Court; and Article 61 - Reports by
Accredited Journalists of the Sessions of the Constitutional Court.
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3.1. review of the Constitutionality of the pension insurance Act (piA)10

Proceedings were instituted on the initiative of several natural persons who,
amongst other things, disputed the constitutionality of the provisions of the
PIA, which prescribed different retirement ages for men and women.

The Constitutional Court established in the proceedings that those provisions
were not in conformity with the Constitution because they deviated from the
highest values and fundamental guarantees of the constitutional order of the
Republic of Croatia ("... equal rights ... and gender equality... are the highest

values of the constitutional order of the Republic of Croatia and the foundation

for interpretation of the Constitution." (Article 3 of the Constitution). "All per-

sons in the Republic of Croatia shall enjoy rights and freedoms, regardless of

... gender... All persons shall be equal before the law" (Article 14 of the
Constitution)). Here, with respect to the fact that the alignment of those provi-
sions of the PIA with the Constitution requires reform of the large, extremely
complex and very sensitive pension insurance system, which cannot be under-
taken in a short period of time, the Constitutional Court ordered that the rele-
vant provisions of the PIA would cease to apply on 31 December 2018.

In the statement of reasons for this decision, the Constitutional Court, amongst
other things, presented the legal standpoint and status of national legislation on
the issue of the retirement age in member states of the Council of Europe and
the European Union, and compared them with the situation in Croatia. In addi-
tion, the Constitutional Court also referred to the case law of the European
Court of Human Rights in Strasbourg, and gave a detailed presentation of the
facts, circumstances and legal standpoints expressed in the Grand Chamber
judgment in the case Steck v. the United Kingdom.11

Although it was detailed, well-argued and clearly explained, the Constitutional
Court's decision caused public outcry. The reaction of NGOs working for
women's rights (B.a.B.e, Roda, etc.) was particularly fierce, as they declared the
decision to be "scandalous", "hypocritical", "socially insensitive", "feminist",
etc.

In addition, prompted by the criticism of these NGOs, the public media exacer-
bated the negative criticism and public anger with their comments.12 In this, some
of the media published false information that the Constitutional Court had decid-
ed that women would not be able to retire until they were 65, like men, instead
of at the current 60 years of age.13 In the decision in question, however, the
Constitutional Court did not define the retirement age at all, since that is a mat-
ter for the legislator. In its decision, the Constitutional Court only established
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10 Decision: U-I-1152/2000 et al. of 18 April 2007, available at <www.usud.hr> (also in English).
11 Grand Chamber judgment nos. 65731/01 and 65900/01 of 12 April 2006.
12 For example: “Novi udar na status žena“ (New Blow to the Status of Women) (Novosti, 7 May 2007).



116 that prescribing different ages for exercising the same rights, depending on gen-
der, was not in conformity with the Constitution, and that the retirement age must
be the same for both genders, without defining what that age should be.

The Constitutional Court did not react officially to the criticism in any direct
manner.

3.2. review of the Constitutionality of the Act on the special tax 
on salaries, pensions and other income (Asts)14

In July 2009 the Croatian Parliament adopted a law by which, as a measure to
ease the economic and financial crisis, it introduced a special (additional) tax on
salaries, pensions and other income, which would be in force for the period up
until 31 December 2010.

The request to review the constitutionality of the ASTS was instituted by the
President of the Republic. Besides the President's request, the Constitutional Court
received within a short space of time 110,662 proposals (initiatives) for the insti-
tution of proceedings to review the constitutionality of the ASTS.15 This act caused
large-scale public discontent, and some unions, civil associations and other organ-
isations ran a campaign by publishing a template for proposals for the institution
of proceedings, and the collection and sending of proposals to the Constitutional
Court. In addition, the media were constantly making negative comments on the
ASTS as they presented their one-sided and exclusive standpoint, and forcefully
suggested what the Constitutional Court’s assessment should be.16
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13 For example: "I žene u mirovinu sa 65 godina života" (Women also to retire at 65) (Glas Slavonije, 19
April 2007), “Ustavni sud je odlučio da i muškarci i žene u mirovinu idu sa 65 godina, ocijenivši da su
sadašnje odredbe «seksističke»" (The Constitutional Court decides that men and women shall retire at
65, assessing that the current provisions are "sexist") (Vjesnik, 20 April 2007).

14 Decision and Ruling U-IP-3820/2009 et al. of 17 November 2009, available at < www.usud.hr> (also
in English).

15 The complaints by the applicants and proponents were founded on the assertion that the ASTS did not
respect the principle of fairness, equality and proportionality in the defrayment of public expenditure
because it placed the greatest burden on and threatened the livelihood of citizens with the lowest
incomes. Therefore, it was in breach of Article 51.1 of the Constitution, which prescribes that everyone
shall participate in the defrayment of public expenses, in accordance with their economic capacity, as
well as with the concept of the Republic of Croatia as a welfare state (Article 1 of the Constitution).

The CCRC was literally swamped for several months by the receipt of all these proposals; since the
individual delivery of decisions and rulings to each applicant would have required a large amount of
additional administrative work and considerable financial expenditure, this delivery was considered to
have been executed by publication in the Official Gazette, and the decision contained a separate sec-
tion, Annex 1 to the Decision, with a list of the names and addresses of all the proponents.

16 For example: "Stručni savjet Ustavnom sudu: harač treba pasti" (Expert Advice to the Constitutional
Court – the tax must go) (tportal.hr, 16 October 2009).

Article 1 of the ASTS read:
"1) By this Act, in the current economic crisis in the Republic of Croatia, a special tax is established

on salaries, pensions and other income, for the period from the day this Act comes into force until 31
December 2010, on the basis of the principles of fairness, equality and proportionality, on the basis of
which everyone is obliged to participate in the defrayment of public expenses in accordance with their
economic capacity. (…)".
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In this way, strong pressure was exerted on the Constitutional Court and its
judges during the proceedings themselves.

Due to the strong public interest and on account of this pressure, the President
of the Constitutional Court held a press conference17 during the proceedings
where she pointed out that the Constitutional Court, in its decision making in
general, and therefore in this case as well, could not apply the policies of any
party, union or NGO, but that the sole standard for its work would be the
Constitution, interpreted in line with European legal standards.

In that sense, the Constitutional Court conducted very detailed proceedings in
which it:

- obtained observations and working materials from the Croatian Parliament
(which had adopted the ASTS);

- obtained observations from the Government of the Republic of Croatia (which
had proposed the ASTS);

- obtained a written expert opinion from the expert advisers of the
Constitutional Court;

- held public consultations at which representatives of the applicants, invited
proponents, members of the Croatian Parliament, representatives of the
Government of the Republic of Croatia, and invited experts in the field of con-
stitutional law, financial law, social policy, and political philosophy took part;

- held several working consultation meetings with expert advisers of the
Constitutional Court from the Department of Labour and Social Law and the
Department of European Public Law of the Faculty of Law of the University
of Zagreb, on specific individual questions related to certain aspects of the
disputed ASTS;

- obtained observations through the Venice Forum from 21 member states of the
Council of Europe and three non-member states, with information on the rel-
evant measures they had taken due to the global economic and financial cri-
sis, which were comparable with the provisions of the ASTS;

- used the relevant case law of the European Court of Human Rights in
Strasbourg and the case law of the German Federal Constitutional Court,
which has universal importance in shedding light on questions related to tax
policies in welfare states, or in clarifying the obligation of the legislator in the
application of the principles of tax equality and fairness.

Led by the reasons for which the constitutionality of the ASTS was being dis-
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According to Article 5 of the Act on the Special Tax on Salaries, Pensions and Other Income, payment
was to be made at the rate of 2% of the total salary (or other income) between HRK 3,000 and HRK
6,000, whilst for sums above HRK 6,000 it was to be paid at the rate of 4%.

On salaries (or other income) below HRK 3,000 no special tax was payable.
17 19 August 2009



puted, in the review proceedings the Constitutional Court undertook a test of
proportionality, by which it sought answers to the following questions:

a) What is the aim of the legislator in adopting the ASTS, and is such aim legit-
imate?

b) Does the ASTS contribute to achieving that legitimate aim and is it part of a
sum total of public policy measures which together act towards achieving
that aim?

c) Are the tax measures prescribed in the ASTS proportionate to the aim which
the legislator is seeking to achieve?

d) Are the tax measures prescribed in the ASTS an excessive burden on its sub-
jects?

Having conducted the proceedings, the Constitutional Court rendered a decision
establishing that, in relation to the reasons for disputing the act, the ASTS did
not breach the Constitution. In the statement of reasons accompanying the deci-
sion, the Constitutional Court, in 45 pages of text, set out in detail the reasons
for rendering that assessment. The decision was also briefly explained orally at
a (public) session of the Constitutional Court, which was attended by a large
number of journalists.18

However, the decision still gave rise to a great deal of dissatisfaction and criti-
cism, where very few people referred to the statement of reasons or to reasons
in constitutional law.

The public media were particularly negative on this occasion regarding the
work of the Constitutional Court.19 The unions reacted equally strongly.20
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18 In this decision, the Constitutional Court stated in essence as follows:
"The Constitutional Court deems the fact to be undisputed that before the ASTS was adopted the

Government of the Republic of Croatia took certain public policy measures aimed at protecting the sta-
bility of the financial system, necessary for conducting state tasks prescribed by the Constitution. ...

The Constitutional Court is not competent to evaluate the purposefulness, rationality, and effective-
ness of these measures taken in 2009 during the economic crisis in this country, whether individually
or in total. 

It fulfils its tasks by finding, on the foundation of the facts, that the ASTS undoubtedly contributes to
the stabilisation of the state financial system in the circumstances of an economic crisis (as early as
August 2009, the special tax had already led to a fall of 2.9% in the average monthly net salary paid
in the Republic of Croatia) and that it comprises one of a series of measures of public policy with the
same aim. It appears that none of the measures taken was aimed at producing effects in contravention
of the set aim, so the sum total of the measures taken in that sense may be deemed to be coherent and
harmonised".

19 For example: "Dar premijerki od Jasne Omejec i deset ustavnih sudaca (The gift to the Prime Minister's
from Jasna Omejec and nine constitutional court judges), (Jutarnji list, 18 November 2009); "Državne
financije važnije od pravde" (State finances more important than justice) (Novi list, 18 November
2009); "Država važnija od pravde" (The state more important than justice) (Glas Slavonije, 20
November 2009); “Strogo kontroliran sud" (Strictly controlled court) (Novi list, 21 November 2009).

20 For example: "Sud potvrdio otimačinu" (The court upholds robbery)" (according to: Business.hr, 18
November 2009); "Ustavni suci vratili su dug HDZ-u koji ih je imenovao" (Constitutional Court judges
repay their debt to HDZ who appointed them) (according to Večernji list, 19 November 2009).



Given that the public was informed in an appropriate manner about the
course of the proceedings, and was fully and clearly informed about the rea-
sons for the decision, the Constitutional Court did not react directly to the
criticism. The president of the Constitutional Court only referred to the crit-
icism much later at a press conference to mark the end of her term of office
as president.21

3.3. Assessment of the existence of the constitutional requirements 
for calling a state referendum22

In May 2010, the Government of the Republic of Croatia submitted a motion to
the Croatian Parliament for the adoption of amendments to the Labour Act, by
which, amongst other things, the extended duration of a collective agreement
would be limited to six months if the parties had been unable to conclude a new
agreement, even after the time for which it was concluded had expired (accord-
ing to the law in force at that time, there was no time restriction, but a conclud-
ed collective agreement was extended even beyond the end of its validity, until
a new one was concluded).

The unions opposed those amendments and launched a campaign to collect sig-
natures to call a referendum, at which citizens would vote on whether they sup-
ported the retention of the (then) valid legislation. In that campaign, 717,149
valid signatures were collected, which is more than the prescribed statutory
minimum (10% of voters) and the Organisational Committee filed a request to
the Croatian Parliament to call a referendum.

At that point the Government of the Republic of Croatian withdrew its amend-
ments to the legislation in question and withdrew the proposed act from parlia-
mentary procedure.

However, the Organisational Committee requested the Croatian Parliament to
call the referendum, regardless of the fact that the Government had withdrawn
the amendments to the act. The public and the media supported that request,
creating powerful political pressure, and the unions used fairly militant lan-
guage.23
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21 Press conference given by the president of the Constitutional Court of the Republic of Croatia on 7 July
2010.

22 Decision U-VIIR-4696/2010 of 20 October 2010, available at <www.usud.hr> (also in English).
23 For example: "Ako ne bude referenduma, ubojito ćemo odgovoriti" (If there is no referendum, we will

respond with force) , Danas.hr, 20 October 2010.



120 The Croatian Parliament asked the Constitutional Court for an assessment of the
existence of the constitutional requirements for calling a state referendum in
those circumstances.24

Aware of the strong public interest, the Constitutional Court conducted exten-
sive proceedings, in which, amongst other things, it obtained a statement by the
Government of the Republic of Croatia and the Organisational Committee,
written expert opinions from expert advisers of the Constitutional Court, and
the standpoint of the Venice Commission established in the Code of Good
Practice for Referendums of 2009.

On the basis of the proceedings conducted, the Constitutional Court rendered a
decision establishing that in the specific case, with the withdrawal of the pro-
posed act from legislative procedure, the requirements had ceased to exist for
calling a referendum.

In the extensive statement of reasons for its decision, the Constitutional Court
stated that by withdrawing the proposed act from legislative procedure, the
Government had practically satisfied the will of the voters expressed in their
717,149 valid signatures, and that with such action by the Government the aim
had been achieved for which the voters had added their signatures for calling a
referendum. In this legal situation, in the view of the Constitutional Court, there
would be no legal purpose in holding a referendum, or objective or reasonable
justification.

Although assessed positively by the legal profession, the decision still caused a
stir in the public. The unions were particularly strong in their criticism, and they
publicly threatened to draw up a petition for holding an extraordinary election,
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24 The competence of the Constitutional Court to establish whether the requirements referred to in Article
86 (87) paragraphs 1 to 3 of the Constitution have been met for calling a referendum, in the case when
ten per cent of the total number of voters in the Republic of Croatia asks for one to be called, is pre-
scribed in Article 95 of the Constitutional Act on the Constitutional Court of the Republic of Croatia
which reads:

"Article 95
1) At the request of the Croatian Parliament, the Constitutional Court shall, in the case when ten per

cent of the total number of voters in the Republic of Croatia request calling a referendum, estab-
lish whether the question of the referendum is in accordance with the Constitution and whether the
requirements in Article 86 paragraphs 1-3 of the Constitution of the Republic of Croatia for call-
ing a referendum have been met.

(2) The Constitutional Court shall adopt the decision referred to in paragraph 1 of this Article with-
in a term of 30 days of the request being filed".

So in the specific case, only the formal issue about whether the requirements had been met to call a
referendum was called into question.
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a general strike and protests throughout Croatia, and even talked about a request
for the abolition of the Constitutional Court.25 The decision also received nega-
tive comments in some of the media.26

The Constitutional Court did not react officially to this criticism. Only later did
the president of the Constitutional Court refer to the public criticism related to
this case in one of her interviews.27

3.4.Review of the Constitutionality of the Act on the Election of Members to
the Croatian Parliament (AEMCP)28

Proposals for a review of the constitutionality of amendments and supplements
to the AEMCP were filed by several proponents, disputing, amongst other
things, the constitutionality of the provisions by which voters who are members
of national minorities have a double voting right (they vote for the "general list"
and the separate "minority list"), except for members of the Serb national
minority, who do not have that right (they may vote either for the "general list"
or for their own separate "minority list"), although they have three seats guar-
anteed in the Croatian Parliament.

Since this was a matter of the politically very important and especially sensitive
political issue of the rights of national minorities, and at the same time was set-
ting a precedent in the electoral system, the Constitutional Court conducted
extensive proceedings, in which, amongst other things, it:

- obtained observations from the Government of the Republic of Croatia (as the
proponent of the Act);

- obtained written expert opinions from the Chairs of Constitutional Law in fac-
ulties of law;

- held (public) consultations with the participation of the proponents of the
review proceedings, representatives of the Croatian Parliament and
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25 One internet blog (<http://www.tvrtkodolic.bloger.index.hr/post/pad-hrvatske-drzave/4965081.aspx>
dated 16 January 2013) summarises reactions to the Constitutional Court decision related to the refer-
endum on the Labour Act. Under the title "The fall of the Croatian State", one text reads: "The unions
commented that ‘this was a crazy decision by a crazy body’, rendered in manipulative proceedings, and
that they would ‘respond with force’. The president of the Croatian Trade Unions Association Ozren
Matijašević called for the abolition of the Constitutional Court: ‘the Constitutional Court as a rule ren-
ders decisions against the will of citizens, which is logical if we know how the (constitutional court)
judges won their seats’. According to the Constitution, citizens have the right to decide on every issue
within the competence of the Parliament, but in this case they were prevented from doing so. The con-
stitutional court judges showed themselves to be true ignoramuses, who are not acquainted with the
basics of law. They were supposed to examine whether the unions' request for a referendum was with-
in the boundaries of the Constitution and law, but they went one step further and rendered a political
decision that no referendum would be held".

26 For example: "Mudri vođe u Ustavnom sudu" (Wise leaders in the Constitutional Court) (Večernji list,
22 October 2010), "Sindikati kreću u obranu neposredne demokracije" (The unions move to defend
direct democracy) (Vjesnik, 22 October 2010).

27 The TV channel Z1, during the programme "Gledaj dalje", in an interview with Mladenka Šarić, 28
December 2010.

28 Decision U-I-120/2011 of 19 July 2011, available at <www.usud.hr> (also in English).



122 Government, the Minister of Administration and the Minister of Justice, and
representatives of the academic community;

- held an expert debate with members of the Croatian Association of
Constitutional Law.

After conducting the proceedings, the Constitutional Court established that the
disputed provisions of the AEMCP were not in line with the Constitution
because it is not permitted in constitutional law, as part of the general election
system, to guarantee by law in advance and define the number of seats for any
minority on any basis (national, ethical, linguistic...) because this, by its nature,
would undermine the equality of voting rights within that system. It also estab-
lished that the disputed provisions of the AEMCP on the supplementary vote for
members of national minorities, in the specific circumstances, had no accept-
able justification, because they do not ensure a higher degree of integration of
national minorities into political life than that which has already been achieved,
but at the same time they undermine the equality of voting rights to a far greater
extent than the positive measures that were previously in force. Therefore the
Constitutional Court repealed these provisions of the AEMCP.

The decision was met with strong negative criticism from individual represen-
tatives of national minorities, who were affected by the loss of status occasioned
by the repeal of those provisions. In view of the sensitive nature of the subject
matter, there was no problem in “stirring up” some members of national minori-
ties or the international community and making use of the media to create a cer-
tain amount of political pressure.29

Again in this case, there was no official reaction from the Constitutional Court

4. in plACe of A ConClusion
Constitutional Court decisions are such, and have such effects, that in certain
circumstances they may be subject to negative public criticism.

In performing the work within its competence, the Constitutional Court must
not ignore public opinion, because the public is the mainstay and source of con-
stitutional power, by which the public is able to keep their leaders under con-
trol. Public opinion, of course, must not be the deciding factor for the
Constitutional Court to render its decisions. However, in order to prepare the
public, it might be reasonable to inform them about those court decisions which
it is known in advance will be the subject of particular public interest by stating
reasons that go beyond the framework of the very text of the statement of rea-
sons. Thus, the public will be better acquainted with the reasons that led the
court to render a specific decision.

One thing is certain: in these situations there is no universal recipe. From state
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29 For example: "Korak nazad u geto" (A step back into the ghetto), Novosti, 5 August 2011.
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to state, from court to court, from case to case, constitutional courts will con-
stantly be faced with the same dilemmas and the same risks.
This certainly does not mean that the Constitutional Court is permitted to falter
in performing its constitutional role. However, it must keep these realities and
restrictions in mind and take them into consideration in order to ensure the more
effective implementation of and respect for its decisions.
Returning to the beginning of this paper (see section 1.2), it is helpful to recall that
constitutional court decisions – due to their binding nature – create mandatory
rules of behaviour in a community, thus bringing constitutional values to life.
However, on the basis of social reality, Zorkin warns: “The constitution represents
how things should be. Life is what exists. It is not possible to achieve absolute
harmony between what is needed and the existing situation. But you must strive
with all your might to optimise the relationship between these two values and, at
the same time, be aware that the 'optimum' does not mean the 'ideal'".30

The task of constitutional courts, especially in European post-socialist and post-
communist states, which include Croatia, is to gradually direct, to an optimum
extent, the legal order towards ideals embodied in their new transitional consti-
tutions, despite the fact that in some cases the court knows in advance that its
decision, especially at first, will be the subject of incomprehension, negative
judgment and criticism.
I see two serious "dangers" on this path. First, constitutional courts must be sub-
ject unconditionally to the requirement that their work be founded on the prin-
ciple of self-limitation. Constitutional court decisions, which represent Zorkin's
ideal "legal brainchild", but which do not reflect a balance between the "ideal"
and the "real", would be Utopia, or would transform life in a specific social
community into the "hell of real chaos", however far they perfectly embody the
highest ideals written down in the constitution. Here, however, is where we find
the second "danger": that in an attempt to find the optimum solution and in an
effort to achieve a fair balance, in the light of constitutional values, between the
rights of individuals and the general interests of the social community, the con-
stitutional court would slide into unacceptable political conformism. In that
context, real (open or concealed) influence on the work of the constitutional
court – by political structures (governing and opposition, parliamentary or non-
parliamentary), representatives of civil society, the unions, the media, any other
institutional or non-institutional social groups, or others holding various indi-
vidual or group, but always partial, interests – is the greatest danger. If the first
case leads to "a hell of real chaos", then the second case would lead to a hell of
amoral rule by anonymous holders of various forms of hidden interests. In both
cases, the consequences would be disastrous – both for citizens and for the
social community as a whole.
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30 Zorkin 2009.
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ÐÅ ÇÞ ÌÅ

Êîíñ òè òó öè îí íûé Ñóä Ðåñ ïóá ëè êè Õîð âà òèÿ íå ÿâ ëÿ åò ñÿ ÷àñòüþ ñó -
äåá íîé âëàñ òè. Íà îñ íî âå òðà äè öè îí íî ãî ðàç äå ëå íèÿ âëàñ òè íà çà êî -
íî äà òåëü íóþ, èñ ïîë íè òåëü íóþ è ñó äåá íóþ ÊÑ Õîð âà òèè ìîæ íî ðàñ -
ñìàò ðè âàòü êàê ñâî å ãî ðî äà "÷åò âåð òóþ âëàñòü". Îí ãà ðàí òè ðó åò ñîá -
ëþ äå íèå è èñ ïîë íå íèå Êîíñ òè òó öèè Ðåñ ïóá ëè êè Õîð âà òèÿ è ðå øà åò
âîï ðî ñû êîíñ òè òó öè îí íîñ òè àê òîâ, ïðè íÿ òûõ âñå ìè òðå ìÿ âåò âÿ ìè
âëàñ òè. Îí òàê æå óïîë íî ìî ÷åí îò ìå íÿòü çà êî íû, ïðè íÿ òûå ïàð ëà ìåí -
òîì, àê òû Ïðà âè òåëü ñòâà è åãî ìè íè ñò ðîâ, ñó äåá íûå ðå øå íèÿ, â òîì
÷èñ ëå Âåð õîâ íî ãî Ñó äà.

Ðå øå íèå Êîíñ òè òó öè îí íûì Ñó äîì ïðà âî âî ãî âîï ðî ñà ìî æåò ïðè âåñ -
òè ê îï ðå äå ëåí íûì ïî ëè òè ÷åñ êèì ïîñ ëå ä ñòâè ÿì äëÿ çà ÿ âè òå ëÿ. Ýòî âû -
òå êà åò èç ñà ìîé ïðè ðî äû Êîíñ òè òó öèè êàê ïî ëè òè ÷åñ êî ãî è ïðà âî âî -
ãî àê òà. Îä íà êî ýòîò ïî ëè òè ÷åñ êèé àñ ïåêò äîë æåí áûòü îã ðà íè ÷åí äî
îï ðå äå ëåí íîé ñòå ïå íè, ÷òî áû íå äî ïóñ òèòü çëî ó ïîò ðåá ëå íèå Êîíñ òè -
òó öè îí íûì Ñó äîì ñâî åé îñ íîâ íîé ñó äåá íîé ôóíê öè åé.  

Âëè ÿ íèå ïî ëè òè ÷åñ êèõ ñòðóê òóð, ïðåäñ òà âè òå ëåé ãðàæ äà íñ êî ãî îá -
”ùå ñò âà, ïðîô ñî þ çîâ, ñðåäñòâ ìàñ ñî âîé èí ôîð ìà öèè èëè ëþ áûõ äðó -
ãèõ ñî öè àëü íûõ ãðóïï íà äå ÿ òåëü íîñòü Êîíñ òè òó öè îí íî ãî Ñó äà ÿâ ëÿ -
åò ñÿ ñà ìîé áîëü øîé îïàñ íîñòüþ. Êîíñ òè òó öè îí íûé ñóä ó÷è òû âà åò îá -
ùå ñò âåí íîå ìíå íèå êàê â õî äå ñó äîï ðî èç âî ä ñòâà, òàê è ïðè îöåí êå
óæå âû íå ñåí íî ãî ðå øå íèÿ. Êàæ äîå ðå øå íèå, êî òî ðîå íå ñî îò âå ò ñòâó -
åò îá ùå ñò âåí íî ìó ìíå íèþ èëè îæè äà íè ÿì îï ðå äå ëåí íîé ãðóï ïû ëþ -
äåé, ñòà íî âèò ñÿ ïðåä ìå òîì ãî ðÿ ÷èõ äèñ êóñ ñèé è íà ïà äîê, çà ÷àñ òóþ
ñòà âÿ ïîä óã ðî çó àâ òî ðè òåò Ñó äà è äî âå ðèå ê íå ìó.
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126 le rÔle De lA Cour 
Constitutionnelle DAns 

le renforCement De l’inDépenDAnCe
Du pouVoir JuDiCiAire

JeAn spreutels
Président de la Cour constitutionnelle de Belgique

introDuCtion(1)
1. La création de la Cour constitutionnelle, dans les années 1980, est liée aux
réformes institutionnelles qui ont conduit la Belgique à devenir un Etat fédéral.
Le respect des règles qui sont établies par la Constitution ou en vertu de celle-
ci pour déterminer les compétences respectives de l’Etat, des Communautés et
des Régions fut la première mission de la Cour, d’où son nom d’origine, un peu
mystérieux, de «Cour d’arbitrage». Bien vite, son rôle fut élargi aux disposi-
tions de la Constitution garantissant des droits fondamentaux et elle porte,
depuis 2007, le nom qui correspond effectivement à sa double mission. Cette
mission s’exerce à l’endroit des seules normes législatives, celles-ci étant
élaborées par nos neuf législateurs, fédéral, communautaires et régionaux et
portant les noms de lois, décrets ou ordonnances. En 2014, la Cour s’est vu con-
fier deux nouvelles missions qui sont atypiques au regard de celles qu’elle a
exercées jusque-là et qui tiennent au contrôle préventif des consultations popu-
laires régionales et aux recours contre des sanctions de la Commission de con-
trôle parlementaire des dépenses électorales des membres de la Chambre des
représentants. Indépendamment même de ces nouvelles compétences, que la
Cour n’a d’ailleurs pas encore eu l’occasion d’exercer, la jurisprudence montre
que si elle a pu, à l’origine, être considérée comme une cour constitutionnelle à
compétence limitée, elle est aujourd’hui une cour constitutionnelle à compé-
tence presque complète, presque puisque le contrôle au regard de l’ensemble
des dispositions de la Constitution ne lui a pas, à ce jour, été formellement
attribué.
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1  Voy. SPREUTELS, J., «Trente ans de jurisprudence de la Cour constitutionnelle: évolutions et con-
stantes», Symposium à l’occasion de trente ans de jurisprudence de la Cour constitutionnelle de
Belgique, 1er avril 2015 (à paraître).
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l’inDépenDAnCe Du pouVoir JuDiCiAire
2.1. Les articles 151, 152, 154 et 155 de la Constitution inscrivent dans la
Constitution les caractéristiques principales du statut du pouvoir judiciaire.
Cette consécration constitutionnelle vise avant tout à garantir l’indépendance
du pouvoir judiciaire, étant donné que cette indépendance est essentielle dans
un régime de séparation des pouvoirs. L’article 151 de la Constitution règle à
cet effet la nomination et la désignation des magistrats. L’article 152 de la
Constitution garantit que les juges sont nommés à vie, qu’ils ne peuvent être
démis de leur fonction que par un jugement et qu’ils ne peuvent être déplacés
que de leur propre consentement. En vertu de l’article 154 de la Constitution, la
loi fixe leur traitement. L’article 155 de la Constitution prévoit qu’aucun juge
ne peut en principe accepter d’un gouvernement des fonctions salariées(2).

2.2. De manière générale(3), l’indépendance de la Justice sensu lato, c’est-à-
dire des juridictions comme telles, ne sont pas souvent expressément prévues
par les textes de droit interne, à l’exception notable des juridictions constitu-
tionnelles. Elles découlent la plupart du temps de l’indépendance des juges qui
est, elle, plus souvent mentionnées dans les normes écrites. Pour ce qui est de
la Belgique, la Constitution ne proclamait pas originellement le principe de
l’indépendance des juges et il a fallu attendre la révision constitutionnelle du 20
novembre 1998 pour que ce principe soit inscrit dans l’article 151 de la
Constitution pour les juges et le ministère public et sans le prévoir pour les
autres juridictions belges que sont le Conseil d’État, les juridictions administra-
tives et la Cour constitutionnelle. Il est vrai que cette pauvreté du prescrit con-
stitutionnel était et est largement compensée par nombre de garanties constitu-
tionnelles relatives aux magistrats eux-mêmes et aux juridictions, par l’acces-
sion dans la jurisprudence des hautes cours belges (Cour constitutionnelle, Cour
de cassation et Conseil d’État) de ces exigences au rang de principe général de
droit(4) et, enfin, par la contagion au sein de cette même jurisprudence des
développements prétoriens apportés par la Cour européenne des droits de
l’homme à cette notion.

En ce qui concerne l’ordre juridique international, cette garantie est consacrée
expressément par l’article 6.1. de la Convention européenne de sauvegarde des
droits de l’homme et des libertés fondamentales et par l’article 14.1 du Pacte
international relatif aux droits civils et politiques. Le premier de ces deux textes

2  Arrêt n° 67/2013, B.7.1
3  Voy. NIHOUL, P., “L’indépendance et l’impartialité du juge”, Ann. dr. Louvain 2011, pp. 202 et 203.
4  Arrêts n° 67/98, B.2.2; n° 74/2001, B.9.3; n° 44/2004, B.9.7; n° 157/2009, B.5.1; n° 123/2011 (sol.

implicite); n° 155/2011, B.6. Cass., 15 juin 1979, Pas., I, p. 1193 et 19 décembre 1991, Pas., 1992, I, p.
316. C.E., n° 167.303 du 30 janvier 2007, Ebens et Hanssens; n° 186.677 du 30 septembre 2008, S.A.
Top Bedford et S.A. Hobinvest.
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128 a fortement imprégné les ordres juridiques nationaux en raison du développe-
ment et de la portée que lui a réservés la Cour européenne des droits de
l’homme. Il faut y ajouter désormais, depuis le 1er décembre 2009, l’article
47.2. de la Charte des droits fondamentaux de l’Union européenne qui garantit
également le droit à un procès équitable.

2.3. Quant à l’indépendance du juge(5), elle peut être entendue comme le pou-
voir, et même le devoir, du juge de décider librement, cette liberté étant celle
d’apprécier sans contrainte les faits qui lui sont soumis et d’interpréter sans
entraves la norme qu’il est tenu d’appliquer en l’espèce. Elle entend rendre le
juge inaccessible à toute ingérence ou pression interne ou externe. En synthèse,
l’indépendance se manifeste par l’absence de lien et par l’absence de subordi-
nation (hiérarchie, tutelle et autre mode de contrôle) vis-à-vis d’un autre pou-
voir de droit (législatif ou exécutif), vis-à-vis d’un pouvoir de fait (groupes de
pression, médias, opinion publique) et vis-à-vis de ses collègues et du corps
dont le juge fait partie.

lA JurispruDenCe De lA Cour 
3. La jurisprudence de la Cour lie le droit à un procès équitable à l’indépen-
dance et à l’impartialité du juge. Elle décide que le droit à un procès équitable
garantit au justiciable que sa cause soit entendue par un juge indépendant et
impartial, ce qui implique que cette indépendance et cette impartialité ne peu-
vent raisonnablement être mises en doute lorsque des garanties suffisantes exis-
tent qui font disparaître tout soupçon légitime. Pour apprécier l’indépendance et
l’impartialité d’une juridiction, sa composition et son organisation seront
notamment prises en considération, ainsi que le cumul de la fonction judiciaire
avec d’autres fonctions ou activités(6).

4.1.  Dans plusieurs arrêts, la Cour a contrôlé la constitutionnalité de disposi-
tions législatives relatives au statut des magistrats.

Elle a rapidement admis que les désignations de certains titulaires de mandats

adjoints (les magistrats qui demandent à être désignés pour exercer un mandat
de président et de président de section à la Cour de cassation, de président de
chambre à la cour d’appel et à la cour du travail et de vice-président du tribunal
de première instance, du tribunal du travail et du tribunal de commerce) par
l’assemblée générale de la juridiction ou par le chef de corps puissent ne pas

5  Voy. NIHOUL, P., op.cit., p. 207.
6  Arrêt n° 195/2009, B.11; Voy. aussi les arrêts 29/1999, B.5.5 et 151/2006, B.17.1.Je
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disposer, comme certains autres magistrats, d’un recours contre cette désigna-
tion devant un organe juridictionnel extérieur au pouvoir judiciaire. En décider
autrement mettrait en cause l’indépendance de ce pouvoir dans un domaine qui
regarde sa propre organisation et son propre fonctionnement et entraverait l’ex-
ercice des fonctions de gestion confiées aux chefs de corps(7).
Elle admet aussi que, dans les limites tracées dans la Constitution, le législateur
puisse intervenir dans les conditions de rémunération et de pension des mem-
bres du pouvoir judiciaire, en estimant que bien que les principes de l’indépen-
dance du pouvoir judiciaire et de la séparation des pouvoirs soient des carac-
téristiques fondamentales de l’Etat de droit, ils n’impliquent pas que les condi-
tions de rémunération et de pension des magistrats ne puissent être alignées, par
le législateur compétent pour le traitement et la pension des magistrats, sur le
régime applicable au personnel du secteur public(8).
Elle va jusqu’à admettre que l’interdiction imposée aux magistrats d’exercer un
mandat politique électif puisse être étendue aux membres du personnel des

greffes et du secrétariat des parquets afin de garantir le fonctionnement impar-
tial de la justice aux yeux d'un public qui peut être insuffisamment informé de la
répartition des tâches au sein de l'institution judiciaire(9). L’indépendance
garantie par la Constitution aux magistrats du siège et du ministère public ne s’é-
tend cependant pas aux greffiers, ceux-ci ne participant pas – contrairement aux
magistrats du siège et du ministère public – à la fonction de juger proprement
dite ou à la mise en mouvement effective des poursuites(10).
En revanche, la Cour n’admet pas qu’un magistrat de la Cour des comptes
désigné par le premier président de celle-ci et un spécialiste en gestion des
ressources humaines désigné par le ministre de la Justice sur proposition du
ministre de la Fonction publique (qui sont donc étrangers au pouvoir judiciaire)
puissent disposer d’une voix délibérative dans des collèges chargés de l’évalu-

ation à laquelle sont désormais soumis les chefs de corps des juridictions: selon
la Cour, alors que le Constituant a indiqué, lors de l’adoption de l’article 151 de
la Constitution, que l’évaluation devait «se faire dans le total respect de
l’indépendance de la fonction de juger» (Doc. parl., Chambre, 1997-1998, n°
1675/4, p. 9) et que l’évaluation devait «[être interprétée] comme étant une
évaluation effectuée par les pairs, dans le cadre de l’organisation judiciaire»
(ibid., pp. 51-52; dans le même sens, Doc. parl., Sénat, 1998-1999, n° 1-1121/3,
p. 6), cette violation de la séparation des pouvoirs porte une atteinte discrimina-
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7  Arrêt n° 63/2002.
8  Arrêt n° 67/2013, B.7.2.
9  Arrêt n° 107/98, B.4.4.
10 Arrêt n° 4/2015, B.3.2.



130 toire à l’indépendance que l’article 151, § 1er, de la Constitution garantit aux
personnes qu’il vise(11).
Elle n’a pas davantage admis que les décisions d’un procureur du Roi concer-
nant les missions confiées à un magistrat du ministère public ne puissent faire
l’objet d’aucun recours utile, même lorsqu’une telle décision pourrait constituer
une sanction disciplinaire déguisée(12); elle a considéré que cette absence de
tout recours est discriminatoire mais que cette discrimination provient de ce
qu’aucune disposition législative ne permet d’exercer un recours(13). A la suite
de cette décision, diverses dispositions du Code judiciaire ont été modifiées par
la loi du 15 juillet 2013 pour prévoir que le magistrat qui conteste une mesure
disciplinaire déguisée en mesure d'ordre prise à son égard par un chef de corps
peut introduire un recours contre cette mesure auprès du tribunal disciplinaire
(articles 413, § 5, et 418, § 4) et pour prévoir une possibilité d’appel devant le
tribunal disciplinaire d’appel (article 420, § 2, alinéa 4)(14).

5.1. L’indépendance des juges de la Cour constitutionnelle n’a jamais, en tant
que telle, été mise en cause devant elle. La question de leur impartialité a par
contre été soulevée plusieurs fois(15), essentiellement à l’occasion des demandes
de récusation et la Cour a lié à cette question celle de l’indépendance du mag-
istrat: elle décide qu’en vertu de l’article 101 de la loi spéciale du 6 janvier 1989
(la loi organique de la Cour), les juges de la Cour peuvent être récusés pour les
causes qui donnent lieu à récusation aux termes des articles 828 et 830 du Code
judiciaire et que la notion de «suspicion légitime» mentionnée dans l’article
828, 1°, du Code judiciaire vise les exigences d’indépendance et d’impartialité
subjective et objective du juge, garanties par l’article 6.1 de la Convention

11 Arrêt n° 122/2008. Cet arrêt admet en revanche que lorsqu’il adopte une telle mesure, déjà prévue par la
Constitution elle-même pour d’autres fonctions judiciaires, le législateur souhaite que le collège d’évalu-
ation puisse être éclairé par l’avis de personnes extérieures à la magistrature, compte tenu de ce qu’un chef
de corps est aussi appelé à gérer un budget et à diriger des collaborateurs. Est ainsi validée la disposition
qui prévoit qu’un avis soit donné par le directeur général de la direction générale de l’organisation judici-
aire du service public fédéral Justice et que le collège d’évaluation dispose d’informations relatives à «l’u-
tilisation des moyens financiers mis à la disposition des chefs de corps» ou d’éléments fournis par un spé-
cialiste de la gestion des ressources humaines, notamment en matière d’évaluation.

12 Arrêt n° 27/2009, B.6.
13 Arrêt n° 27/2009, B.7. 
14 L’arrêt n° 36/2011 avait censuré la même lacune, dans des termes analogues, à propos des mesures d’or-

dre imposées aux membres de l’auditorat du Conseil d’Etat (B.5 et B.6). A la suite de cette décision,
l’article 14 des lois sur le Conseil d’Etat, coordonnées le 12 janvier 1973, a été modifié par la loi du 20
janvier 2014 pour prévoir que la section du contentieux administratif du Conseil d’Etat est également
compétente, si le litige n’a pas été attribué par la loi à une autre juridiction, pour se prononcer sur les
recours en annulation formés contre les actes et règlements notamment des organes du pouvoir judici-
aire relatifs entre autres au recrutement, à la désignation, à la nomination dans une fonction publique
ou aux mesures ayant un caractère disciplinaire. On relèvera par ailleurs que l’arrêt n° 4/2015 décide
que ce recours, désormais ouvert contre les sanctions disciplinaires déguisées dont pourraient faire l’ob-
jet les magistrats du Conseil d’Etat, l’est aussi aux greffiers (B.11.1 à B.11.4).

15 Arrêts nos 32, 35/94, 36/94, 49/97, 71/2005, 157/2009 155/2011 et 10/2013.Je
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européenne des droits de l’homme et par l’article 14 du Pacte international
relatif aux droits civils et politiques (16),(17).

5.2. La Cour se réfère à la jurisprudence de la Cour européenne des droits de
l’homme pour délimiter, de manière générale, l’exigence d’impartialité. Celle-
ci doit s’apprécier de deux manières. «L’impartialité subjective, qui se présume
jusqu’à preuve du contraire, exige que dans une affaire sur laquelle il doit stat-
uer, le juge n’ait ni de parti pris ni de préjugés et qu’il n’ait pas d’intérêt à l’is-
sue de celle-ci. L’impartialité objective exige qu’il y ait suffisamment de
garanties pour exclure également des appréhensions justifiées sur ces points
(CEDH, 1er octobre 1982, Piersack c. Belgique, § 30; 16 décembre 2003,
Grieves c. Royaume-Uni, § 69). (…) En ce qui concerne l’impartialité objec-
tive, il y a lieu de vérifier si, indépendamment du comportement des juges, il
existe des faits démontrables faisant naître un doute au sujet de cette impartial-
ité. A cet égard, même une apparence de partialité peut revêtir de l’importance
(CEDH, 6 juin 2000, Morel c. France, § 42). S’il faut examiner si un juge a sus-
cité, dans un cas concret, de telles appréhensions, le point de vue du justiciable
est pris en compte mais ne joue pas un rôle décisif. Ce qui est par contre déter-
minant, c’est de savoir si les appréhensions de l’intéressé peuvent passer pour
objectivement justifiées (CEDH, 21 décembre 2000, Wettstein c. Suisse, § 44).
(…) La Cour européenne des droits de l’homme exige que les demandes de
récusation soient traitées de manière telle qu’elles ne puissent entraîner une
paralysie de la justice ou un retard excessif dans l’administration de celle-ci
(CEDH, 22 septembre 1994, Debled c. Belgique, § 37; 10 juin 1996, arrêt
Thomann c. Suisse, § 36; décision, 12 décembre 2002, Sofianopoulos c. Grèce,
p.9). En effet, il faut éviter que d’autres droits fondamentaux garantis par l’ar-
ticle 6.1 de la Convention européenne des droits de l’homme puissent être com-
promis, comme le droit d’accès à un juge ou le droit à une décision finale dans
un délai raisonnable»(18).

5.3. Pour ce qui concerne, en particulier, les juges qui la composent, la Cour
tient compte, tout à la fois, des modalités de délibération arrêtées par le législa-
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16 Arrêt n° 155/2011, B.2. Voy. aussi l’arrêt n° 35/94 qui décide: «B.2.1.  La Cour d'arbitrage est un organe
juridictionnel, astreint comme tel au respect du principe général du droit relatif à l'impartialité subjec-
tive et objective du juge»; dans le même sens, l’arrêt n° 49/97, B.3.1.

17 Ce même arrêt n° 155/2011 décide aussi qu’il n’est pas nécessaire de déterminer en l’espèce si l’arti-
cle 6.1 de la Convention européenne des droits de l’homme est applicable, puisque les exigences qu’il
contient en matière d’indépendance et d’impartialité du juge valent comme principes généraux du droit.
En conséquence, la Cour tient compte de la jurisprudence de la Cour européenne des droits de l’homme
en la matière (B.6).

18 Arrêt n° 157/2009, B.3 et B.4.



132 teur(19) et de la composition de la juridiction: la loi organique prévoit en effet que
les juges sont, pour une moitié, d’anciens membres des assemblées législatives
et, pour l’autre moitié, des juristes professionnels, soit anciens membres des
hautes juridictions belges, soit professeurs de droit dans une université belge.
Elle a rejeté des allégations d’impartialité dirigées contre des juges anciens par-
lementaires(20)(21), jurisconsultes, membres ou sympathisants de partis politiques
et d’associations ou de centres universitaires de recherche(22).

19 «(… la) Cour est la seule juridiction compétente pour contrôler des normes législatives au regard des
règles répartitrices de compétence et au regard des dispositions du titre II et des articles 170, 172 et 191
de la Constitution, et la loi spéciale du 6 janvier 1989 ne prévoit pas la possibilité de nommer des juges
ad hoc. Par conséquent, l’application des causes de récusation ne peut avoir pour effet que la Cour, en
contradiction avec [le droit d’accès à un juge ou avec le droit à une décision finale dans un délai
raisonnable], ne puisse plus délibérer» (arrêt n° 157/2009, B.5.3).

20 L’article 101, alinéa 2, de la loi spéciale du 6 janvier 1989 sur la Cour constitutionnelle dispose: «Le
fait qu'un juge de la Cour a participé à l'élaboration de la loi, du décret ou de la règle visée à l'article
134 de la Constitution qui fait l'objet du recours en annulation ou de la décision de renvoi, ne constitue
pas en soi une cause de récusation».

21 Arrêt n° 35/94, B.2.2 et B.3.3: «La participation à l'élaboration d'une loi par un membre du Parlement
ne suffit pas à mettre en doute l'impartialité à laquelle il sera tenu lorsque, en qualité de juge nommé à
vie, indépendant et soumis à un strict régime d'incompatibilités, il sera amené à contrôler la constitu-
tionnalité de cette loi au sein d'un organe juridictionnel collégial saisi d'un recours en annulation. En
effet, le point de vue auquel s'est placé un représentant de la Nation pour prendre position à l'égard d'une
politique et des actes législatifs par lesquels celle-ci se réalise n'est pas comparable avec celui du juge
spécialisé dans l'appréciation juridique de la constitutionnalité de tels actes. (…) Le législateur spécial,
par l'utilisation de l'expression «en soi» dans l'article 101 de la loi spéciale, a lui-même envisagé l'hy-
pothèse où l'implication dans le processus législatif du membre du Parlement devenu juge aurait été
telle que son impartialité objective pourrait être mise en cause» (Voy. aussi les arrêts n° 32 et n° 36/94.

22 Dans l’arrêt n° 157/2009, la Cour énonce un certain nombre de principes généraux:
«En ce qui concerne l’allégation d’appartenance d’un juge constitutionnel à un centre de recherche uni-
versitaire, il convient de rappeler que l’article 44 de la loi spéciale du 6 janvier 1989 permet aux juges
de la Cour de cumuler leur fonction juridictionnelle avec une activité universitaire. Or, l’université est
un lieu privilégié de la liberté académique, qui traduit le principe selon lequel les enseignants et les
chercheurs doivent jouir, dans l’intérêt même du développement du savoir et du pluralisme des opin-
ions, d’une très grande liberté pour mener des recherches et exprimer leurs opinions dans l’exercice de
leurs fonctions. La liberté académique constitue un aspect de la liberté d’expression, garantie tant par
l’article 19 de la Constitution que par l’article 10 de la Convention européenne des droits de l’homme;
elle participe également de la liberté d’enseignement garantie par l’article 24, § 1er, de la Constitution
(…) Il ressort de la jurisprudence de la Commission européenne des droits de l’homme et de la Cour
européenne des droits de l’homme qu’une sympathie politique dans le chef d’un magistrat ne suffit pas
en soi pour susciter des appréhensions justifiées de partialité (…) En outre, comme le Conseil d’Etat
l’a déjà constaté en ce qui concerne les demandes de récusation dans l’instance au fond, un parti poli-
tique cristallise les courants d’idées sur une multitude de problèmes de société. C’est faire preuve de
peu de sens des réalités que de prétendre que la préférence pour un parti impliquerait automatiquement
que l’intéressé marque son accord sur chaque réponse apportée par ce parti à toutes ces questions, a for-
tiori sur toute déclaration d’un «chef de file» (Conseil d’Etat, n° 169.314, 22 mars 2007). (…) Eu égard
à la liberté d’association consacrée par l’article 27 de la Constitution et par l’article 11 de la Convention
européenne des droits de l’homme, il en va de même pour les sympathies à l’égard d’associations qui
ne sont pas des partis politiques, voire pour l’affiliation à de telles associations. (…) La Cour
européenne des droits de l’homme a jugé à cet égard que la simple circonstance qu’un juge soit franc-
maçon ne donne pas lieu à récusation. Elle a considéré que, même si l’on dit que la franc-maçonnerie
essaye d’influencer ses membres, la seule appartenance à une loge ne saurait faire naître des doutes jus-
tifiés quant à l’impartialité objective d’un magistrat, étant donné que l’on peut partir du principe qu’il
fera primer son serment de magistrat sur une quelconque obligation sociale. Il faut que soit apportée la
preuve contraire par des éléments concrets concernant des juges individuels et non à l’égard de la franc-
maçonnerie considérée dans son ensemble (CEDH, décision, 15 juin 2000, Salaman c. Royaume-Uni).
(…) Ni l’article 6.1 de la Convention européenne des droits de l’homme, ni aucune autre disposition de
cette Convention ou de ses protocoles additionnels n’interdisent qu’un ancien parlementaire devienne
juge (CEDH, 22 juin 2004, Pabla Ky c. Finlande, § 29). Une mission accomplie dans le cadre du man-
dat précédent de parlementaire ne saurait suffire en soi pour conclure à une apparence de partialité d’un
juge nommé à vie, dont l’indépendance est garantie par un grand nombre de dispositions législatives»
(B.7.1 à B.7.4). Je
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6.1. Même si la Cour n’a eu que quelques occasions de contrôler les disposi-
tions législatives qui le concernent(23), le Conseil supérieur de la Justice et son
rôle ne peuvent être ignorés lorsque l’on traite du statut des magistrats et de leur
indépendance. L’existence de cette institution est consacrée par l’article 151, §§
2 et 3, de la Constitution(24).
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Elle en conclut qu’un magistrat ne saurait être récusé pour les opinions émises dans des ouvrages qu’il
a publiés comme jurisconsulte ou pour avoir déjà rendu, dans d’autres affaires, des décisions contraires
aux prétentions de l’une des parties. D’une façon plus générale, le fait d’avoir publiquement, en quelque
qualité que ce soit, mais sans relation quelconque avec les faits ou la procédure envisagée, pris position
antérieurement sur une question de droit qui surgit à nouveau dans cette procédure n’affecte pas
l’indépendance ou l’impartialité du juge. Selon la Cour, en décider autrement signifierait qu’un juge ne
pourrait pas connaître d’une affaire dans laquelle se pose une question de droit déjà tranchée par lui
dans d’autres affaires (B.7.5).
Observant que les récusants ne font pas valoir d’éléments concrets de nature à compromettre l’impar-

tialité subjective des juges dont ils demandent la récusation (B.8), la Cour examine cependant encore
si, indépendamment du comportement individuel des intéressés, il y a néanmoins des éléments vérifi-
ables pouvant justifier une apparence de suspicion à leur encontre: «Les éléments invoqués à cet égard
par les récusants concernent des publications, de prétendues sympathies politiques et l’appartenance
actuelle ou passée à des centres de recherche ou à des associations ainsi qu’à une commission de ges-
tion d’un parc naturel. Ces allégations ne suffisent pas à justifier objectivement les appréhensions des
récusants quant à l’aptitude [de ces juges] à contrôler avec impartialité la constitutionnalité de la norme
critiquée» (B.9; dans le même sens, arrêt n° 55/2011, B.8 à B.10).

23Arrêts nos 3/2001, 136/2009, 161/2011, 146/2012 et 23/2013.
24 Celui-ci dispose:

«§ 2.  Il y a pour toute la Belgique un Conseil supérieur de la justice. Dans l'exercice de ses compé-
tences, le Conseil supérieur de la justice respecte l'indépendance visée au § 1er.

Le Conseil supérieur de la justice se compose d'un Collège francophone et d'un Collège néerlando-
phone. Chaque Collège comprend un nombre égal de membres et est composé paritairement, d'une part,
de juges et d'officiers du ministère public élus directement par leurs pairs dans les conditions et selon
le mode déterminés par la loi, et d'autre part, d'autres membres nommés par le Sénat à la majorité des
deux tiers des suffrages exprimés, dans les conditions fixées par la loi.

Au sein de chaque Collège, il y a une Commission de nomination et de désignation ainsi qu'une
Commission d'avis et d'enquête, qui sont composées paritairement conformément à la disposition visée
à l'alinéa précédent.

La loi précise la composition du Conseil supérieur de la justice, de ses collèges et de leurs commis-
sions, ainsi que les conditions dans lesquelles et le mode selon lequel ils exercent leurs compétences.

§ 3.  Le Conseil supérieur de la justice exerce ses compétences dans les matières suivantes:
1°  la présentation des candidats à une nomination de juge, telle que visée au § 4, alinéa premier, ou

d'officier du ministère public;
2°  la présentation des candidats à une désignation aux fonctions visées au § 5, alinéa premier, et aux

fonctions de chef de corps auprès du ministère public;
3°  l'accès à la fonction de juge ou d'officier du ministère public;
4°  la formation des juges et des officiers du ministère public;
5°  l'établissement de profils généraux pour les désignations visées au 2°;
6°  l'émission d'avis et de propositions concernant le fonctionnement général et l'organisation de

l'Ordre judiciaire;
7°  la surveillance générale et la promotion de l'utilisation des moyens de contrôle interne;
8°  à l'exclusion de toutes compétences disciplinaires et pénales:

-  recevoir et s'assurer du suivi de plaintes relatives au fonctionnement de l'Ordre judiciaire;
-  engager une enquête sur le fonctionnement de l'Ordre judiciaire.

Dans les conditions et selon le mode déterminés par la loi, les compétences visées aux 1° à 4° sont
attribuées à la Commission de nomination et de désignation compétente et les compétences visées aux
5° à 8° sont attribuées à la Commission d'avis et d'enquête compétente. La loi détermine les cas dans
lesquels et le mode selon lequel les commissions de nomination et de désignation d'une part, et les com-
missions d'avis et d'enquête d'autre part, exercent leurs Une loi à adopter à la majorité prévue à l'article
4, dernier alinéa, détermine les autres compétences de ce Conseil.»



134 6.2. Lors de la mise en œuvre de cette disposition, le législateur a entendu ren-
forcer l’objectivation du mode de nomination et de promotion des magistrats.
Ainsi, dès la publication de la vacance, des avis motivés sont recueillis auprès
des personnes qui semblent les mieux placées pour évaluer les qualités profes-
sionnelles des candidats à la nomination. Sont ainsi requis l’avis du chef de corps
de la juridiction où la nomination doit avoir lieu, celui du chef de corps de la juri-
diction où le candidat exerce des fonctions en tant que magistrat, magistrat sup-
pléant, référendaire ou juriste de parquet ou stagiaire judiciaire ainsi que l’avis
d’un représentant du barreau désigné par l’ordre des avocats de l’arrondissement
judiciaire où le candidat exerce des fonctions, soit en tant qu’avocat, soit en tant
que magistrat. L’ensemble de ces avis est transmis au ministre de la Justice et est
joint au dossier du candidat qui est transmis à la commission de nomination com-
pétente, instituée au sein du Conseil supérieur de la justice. Après l’audition des
intéressés, la commission présente, à une majorité de deux tiers des suffrages
exprimés, un candidat par poste vacant, en tenant compte de sa personnalité, de
ses capacités intellectuelles et professionnelles ainsi que de son aptitude à
exercer la fonction. Le Roi dispose alors d’un délai de soixante jours pour pren-
dre une décision et la communiquer à la commission ainsi qu’aux candidats(25).

6.3. La Cour a admis que la commission de nomination et de désignation de
Conseil supérieur de la Justice soit dispensée de l’obligation de se prononcer au
scrutin secret sur les présentations et les nominations de magistrats, contraire-
ment à ce qui est prévu, dans certains cas, pour le conseil communal, le conseil
de l’aide sociale, l’assemblée générale des juges au sens de l’article 342 du Code
judiciaire et l’assemblée de corps au sens de l’article 348 du Code judiciaire. Elle
considère qu’il appartient au législateur compétent, lorsqu’il entend régler les
modalités de scrutin d’une assemblée collégiale, d’apprécier les risques de pres-
sions internes ou externes sur le comportement électoral des membres et de
prévoir que le vote sur des personnes individuelles doit ou non être secret et de
déterminer dans quelle mesure la nature et la composition de l’organe collégial,
la nature de la décision à prendre, la situation des membres de cette assemblée,
ainsi que la position des personnes qui font l’objet d’un vote, exigent que le vote
sur ces personnes soit secret. Selon la Cour, compte tenu de la nature, de la com-
position et du fonctionnement de la commission de nomination au sein du
Conseil supérieur de la Justice, des garanties que le législateur a déjà prévues en
ce qui concerne notamment l’indépendance de ses membres, et compte tenu
aussi de la décision motivée que cette commission prend quant à la présentation
de candidats magistrats, il n’est pas sans justification raisonnable que le législa-
teur n’ait pas jugé utile d’imposer le scrutin secret(26).

25 Arrêt n° 146/2012, B.6.
26 Arrêt n° 23/2013, B.3 et B.4.Je
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6.4. La Cour a décidé que la nécessité de sauvegarder l’indépendance du
Conseil supérieur de la Justice ne justifie pas que les candidats qui se présen-
tent au concours d’admission au stage judiciaire soient privés d’un recours en
annulation contre les décisions prises à cet égard par ce Conseil. Elle constate
que l’article 151 de la Constitution distingue d’une part, la compétence du
Conseil supérieur de la Justice pour présenter des candidats à une fonction de
juge ou d’officier du ministère public et, d’autre part, sa compétence en matière
d’accès à la fonction de juge ou d’officier du ministère public; seules peuvent
être présentées en vue d’une nomination ou d’une désignation des personnes qui
se sont vu reconnaître au préalable l’accès à la fonction de magistrat et les
épreuves d’accès à la magistrature relèvent de la compétence exclusive du
Conseil supérieur de la Justice alors que celui-ci se voit reconnaître seulement
un pouvoir de présentation, dans le cadre de la nomination d’un juge ou d’un
officier du ministère public, la nomination proprement dite relevant de la com-
pétence du Roi. La Cour a estimé que l’absence de garantie juridictionnelle que
constitue le recours en annulation, garantie pourtant reconnue  aux candidats à
un concours d’accès à une fonction publique, qui disposent d’un recours devant
le Conseil d’Etat contre les décisions prises à leur égard par l’administration
chargée du recrutement des agents des services publics, est contraire au principe
d’égalité et de non-discrimination: «cette absence est disproportionnée au
regard du souci légitime de sauvegarder la liberté d’action du Conseil supérieur
de la Justice car l’intérêt protégé par l’institution d’un recours en annulation est
aussi réel et aussi légitime chez les candidats auxquels est refusé l’accès à une
fonction préparatoire à la magistrature que chez les candidats auxquels est
refusé l’accès à une autre fonction publique»(27).

7.1. Hors cette jurisprudence de la Cour constitutionnelle portant sur l’indépen-
dance du pouvoir judiciaire dans son aspect institutionnel, l’on doit aussi tenir
compte des arrêts dans lesquels la Cour s’attache aux aspects fonctionnels de

cette indépendance. La Cour est ainsi très régulièrement amenée à vérifier si
des dispositions législatives rétroactives, adoptées en toutes matières, sont de
nature à empêcher le juge d’exercer sa mission en toute indépendance ou à
porter atteinte aux décisions qu’il prend.

7.2. Si la décision juridictionnelle est définitive, la prohibition est absolue:
Selon un principe fondamental de notre ordre juridique, les décisions juridiction-
nelles ne peuvent être modifiées que par la mise en œuvre de voies de recours.
Les dispositions en cause ne peuvent en aucun cas aboutir à mettre en cause des
décisions juridictionnelles passées en force de chose jugée. Si elles poursuivaient
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27 Arrêt n° 161/2011, B.9.



136 un tel objectif, elles violeraient les articles 10 et 11 de la Constitution, en ce
qu’elles priveraient une catégorie de personnes du bénéfice de décisions juridic-
tionnelles devenues définitives, ce qu’aucune circonstance ne pourrait justifier.
Il s’agit en effet d’un des principes essentiels de l’Etat de droit»(28). Ainsi, en
matière fiscale a-t-il été décidé que la différence de traitement entre les con-
tribuables confrontés à la réouverture de la prescription de leur impôt et les con-
tribuables qui ont vu la prescription de leur impôt constatée par une décision
judiciaire, ne résulte pas de la disposition attaquée   dont l’effet rétroactif est en
l’espèce justifié, comme la Cour l’avait jugé au début de l’arrêt - mais du respect
qui s’attache aux décisions de justice passées en force de chose jugée(29).

7.3. En revanche, des dispositions législatives pouvant avoir une incidence sur
des litiges en cours peuvent, à de strictes conditions, résister au contrôle de con-
stitutionnalité. Pour ce faire, la Cour se réfère à l’article 6.1 de la Convention
européenne des droits de l’homme, tel qu’il est appliqué par la Cour européenne
des droits de l’homme, et qui s’oppose à l’ingérence du pouvoir législatif dans
l’administration de la justice dans le but d’influencer l’issue d’une procédure
juridictionnelle pendante, sauf pour d’impérieux motifs d’intérêt général
(CEDH, grande chambre, 28 octobre 1999, Zielinski et Pradal et Gonzalez et

autres c. France, § 57; CEDH, 27 avril 2004, Gorraiz Lizarraga et autres c.
Espagne, § 64; CEDH, grande chambre, 29 mars 2006, Scordino c. Italie, § 126;
CEDH, 21 juin 2007, SCM Scanner de l’Ouest Lyonnais et autres c. France, §
28; CEDH, 17 juillet 2008, Sarnelli c. Italie, § 34). L’effet, la méthode et le
moment de l’ingérence du pouvoir législatif révèlent son but (CEDH, grande
chambre, Zielinski et Pradal et Gonzalez et autres c. France, 28 octobre 1999,
§ 58; CEDH, 28 juin 2001, Agoudimos et Cefallonian Sky Shipping Co. c.
Grèce, § 31)(30). Dans de tels cas, la Cour vérifie in concreto s’il existe d’im-
périeux motifs d’intérêt général(31).
Cette jurisprudence est régulièrement appliquée lorsque des mesures administra-
tives sont annulées par le Conseil d’Etat (ou lorsqu’une exception d’illégalité est
soulevée avec succès à leur encontre devant le juge judiciaire) et que le législa-
teur intervient pour couler en forme législative (dans une loi dite «de validation»)
la norme contestée et en assurer l’application. La Cour a ainsi décidé, à propos
d’une loi «validant» un arrêté royal qui fixait un droit à payer lors de certains con-
trôles sanitaires d’aliments et que le Conseil d’Etat avait annulé, qu’en repro-
duisant le contenu de cet arrêté, la loi attaquée n'a pas pour effet de priver les

28 Arrêt n° 107/2011, B.7.1; dans le même sens, nos 17/2000, B.3.3; 199/2009, B.7 à B.9 et 6/2009,
B.3.10. 

29 Arrêt n° 177/2005. 
30 Arrêt n° 107/2011, B.8.2; dans le même sens, n° 6/2010, B.8.2 et B.9; 55/2010, B.8.2. et B.9.
31 Arrêt n° 188/2005, B.5.6.Je
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entreprises auxquelles s'appliquait cet arrêté royal du bénéfice de l'annulation que
constitue le droit de réclamer, devant les juridictions civiles, le remboursement
des droits illégalement perçus. Elle estime que l'annulation d'une mesure admin-
istrative par le Conseil d'Etat ne fait pas naître au profit de ces entreprises le droit
intangible d'être dispensées à jamais du paiement de tels droits alors même que
ceux-ci seraient fondés sur un acte nouveau dont la validité serait établie et que
dans cette hypothèse, la circonstance que la disposition attaquée a pour effet d'im-
poser rétroactivement à ces entreprises le paiement de droits identiques à ceux
dont elles avaient obtenu d'être exemptes ne porte atteinte ni au droit d'accès à un
tribunal reconnu à tous les Belges par l'article 6, § 1er, de la Convention
européenne des droits de l'homme, ni au droit de recours effectif devant une
instance nationale reconnu par l'article 13 du même instrument, ni à l'autorité de
chose jugée des décisions du Conseil d'Etat, ni au principe de la séparation des
pouvoirs, encore moins à celui de l'indépendance de la magistrature(32).

8. L’on peut, dans un autre domaine, relever que bien qu’elle soit compétente
pour contrôler une loi budgétaire, la Cour constitutionnelle n’a pas eu, à ce jour,
à se prononcer sur la constitutionnalité de lois qui réduiraient de manière signi-
ficative le budget alloué au pouvoir judiciaire, ni d’ailleurs, dans le contexte
d’affaires de corruption, de lois qui contiendraient des dispositions portant
atteinte au statut des juges ou visant à s’assurer de leur intégrité.

9.1. Quant à la Cour constitutionnelle elle-même, elle n’est jamais appelée à
intervenir dans quelque litige individuel que ce soit, même lorsque l’indépen-
dance ou l’impartialité du juge saisi sont contestées. Cela tient tout à la fois à la
nature du contentieux constitutionnel(33) et aux modes de saisine de la Cour qui
sont, soit le recours en annulation, soit la question préjudicielle.

Dans le premier cas la Cour est saisie par une autorité ou par une personne jus-
tifiant d’un intérêt demandant l’annulation d’une norme législative; en cas d’an-
nulation, cette norme disparaît de l’ordre juridique avec effet rétroactif. Dans le
second, elle l’est par une juridiction à l’occasion d’un litige qui est soumis à
celle-ci; elle constatera que la disposition qui fait l’objet de cette question
respecte ou viole les normes qu’elle est habilitée à faire respecter et sa décision
liera le juge qui a posé la question préjudicielle et ceux qui, après lui, auraient
à connaître du même litige.
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32 Arrêt n° 87/95; voy. aussi, sur les lois de validation, les arrêts nos 49/98, 78/2001, 73/2004, 177/2005
et 188/2005.

33 Arrêt n° 155/2011: «B.7.  La nature particulière du contentieux constitutionnel distingue une cour con-
stitutionnelle des cours et tribunaux ordinaires et des juridictions administratives. En effet, une cour
constitutionnelle ne statue pas sur les prétentions des parties au procès, mais juge uniquement in
abstracto si les dispositions législatives applicables sont conformes aux règles au regard desquelles elle
peut procéder à un contrôle (CEDH, grande chambre, 22 octobre 1994, Sramek c. Autriche, § 35)»;
dans le même sens, arrêt n° 157/2009, B.5.2.



138 Dans aucune des deux hypothèses, la Cour n’est habilitée à se saisir d’éléments
de litiges individuels soumis aux organes juridictionnels compétents, seuls
habilités à trancher ces litiges.

Cela dit, au fil du temps, la Cour a assorti ses arrêts de diverses modalités qui
lui permettent de moduler de plusieurs manières l’exercice de ses compétences,
ce qui peut être de nature à influencer la décision du juge du fond(34).

9.2. Quant à la recevabilité de la question préjudicielle, la Cour estimait, à l’o-
rigine, que l’appréciation de l’applicabilité d’une norme au litige dont est saisi le
juge a quo relevait exclusivement de celui-ci(35). Depuis l’arrêt n° 111/2000, elle
vérifie si la disposition qui fait l’objet de la question peut être raisonnablement
tenue pour applicable au litige dont est saisi le juge; elle décide qu’il ne lui
appartient pas d’examiner la constitutionnalité d’une disposition législative qui
ne concerne manifestement pas ce litige et, le cas échéant, qu’elle excéderait sa
compétence si elle substituait une autre disposition à celle qui lui est soumise (36).

9.3. Quant au fond, elle a, en premier lieu, développé une technique de contrôle qui
lui permet de décider qu’une norme résiste au contrôle de constitutionnalité si elle
est interprétée dans un sens déterminé mais qu’elle n’y résiste pas si elle est inter-
prétée différemment(37). Le dispositif de l’arrêt est alors libellé en deux parties(38).
La technique de l’interprétation est aussi régulièrement utilisée par la Cour
lorsqu’elle permet de constater qu’une disposition législative ne peut résister au
contrôle de constitutionnalité que si elle est interprétée d’une manière déter-
minée. Le dispositif de l’arrêt indique alors cette réserve d’interprétation(39).

9.4. La Cour a ensuite développé une jurisprudence suivant laquelle les normes
législatives sont censurées non pas pour ce qu’elles disent, mais pour ce
qu’elles ne disent pas: l’on vise ici les lacunes législatives. Cette jurisprudence
permet de distinguer deux sortes de lacunes: les lacunes extrinsèques et les
lacunes intrinsèques.

Pour les lacunes de la première catégorie, la Cour constate qu’il existe une lacune
dans le droit en vigueur mais non dans la norme législative sur laquelle elle est
interrogée: une telle lacune peut être qualifiée d’«extrinsèque»(40). Le plus souvent,

34 Voy. SPREUTELS, J., «Trente ans de jurisprudence de la Cour constitutionnelle: évolutions et con-
stantes», Symposium à l’occasion de trente ans de jurisprudence de la Cour constitutionnelle de
Belgique, 1er avril 2015 (à paraître).

35 Arrêt n° 41/91, B.2.1.
36 Arrêts n° 111/2000, B.3 à B.5 et, notamment, n° 90/2012, B.4.2. Par ailleurs, la Cour contrôle, en règle,

la norme législative dans l’interprétation que lui donne le juge a quo, sauf si cette interprétation est man-
ifestement déraisonnable (arrêt n° 103/2013, B.3.1) ou manifestement erronée (arrêt n° 164/2014, B.4).

37 Arrêts n° 101/99, B.2.1 et B.2.5, et, notamment, n° 88/2014, B.8 à B.10.
38 Arrêts n° 32/96 et, notamment, n° 175/2014.
39 Arrêts n° 4/96 et, notamment, n° 89/2014.Je
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elle ne peut disparaître que si le législateur crée la norme manquante. Elle n’est dès
lors pas «autoréparatrice». La Cour a toutefois précisé que, dès lors que la lacune
est située dans une disposition qu’elle a identifiée, «il appartient au juge a quo de
mettre fin à l’inconstitutionnalité constatée par la Cour, ce constat étant exprimé en
des termes suffisamment précis et complets pour permettre que cette disposition
soit appliquée dans le respect des articles 10 et 11 de la Constitution(41)». Une telle
lacune extrinsèque peut être qualifiée d’«autoréparatrice».

Dans la seconde catégorie, la lacune est située dans la disposition en cause: elle
peut être qualifiée d’«intrinsèque»(42). Dans cette seconde catégorie, il existe
également deux sous-catégories: dès lors que le constat de la lacune est exprimé
en des termes suffisamment précis et complets qui permettent l’application de
la disposition en cause dans le respect des normes de référence sur la base
desquelles la Cour exerce son contrôle, il appartient au juge et à l’autorité com-
pétents de mettre fin à la violation de ces normes. Dans ce cas, la lacune peut
être comblée sans que le législateur doive intervenir; une telle lacune intrin-
sèque peut être qualifiée d’«autoréparatrice»(43). Dans les autres cas, surtout
lorsque la Constitution exige l’intervention du législateur, comme, en règle, en
matière pénale(44), la lacune intrinsèque n’est pas «autoréparatrice» et seul le
législateur peut la combler(45).

9.5. Il est certes théoriquement concevable, dans le contentieux préjudiciel, que
lorsqu’elle n’est pas elle-même liée en vertu de la loi même par l’arrêt de la
Cour constitutionnelle, une juridiction s’écarte de l’arrêt qui serait rendu par
celle-ci et qui contiendrait une interprétation de la norme législative en cause ou
un constat de lacune dans la législation ; il reste que, dans une telle hypothèse,
un recours formé contre la décision de cette juridiction aurait de grandes
chances d’aboutir.

10. L’on peut conclure en indiquant que l’indépendance du pouvoir judiciaire
constitue une chose acquise dans la jurisprudence de la Cour constitutionnelle.
Non pas seulement parce qu’elle veille à ce qu’aucune atteinte n’y soit portée,
mais aussi parce que nombreux sont les arrêts qui décident qu’une norme lég-
islative résiste au contrôle de constitutionnalité dès lors qu’une juridiction judi-
ciaire ou administrative est amenée à en contrôler l’application46.
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40 Arrêts n° 31/96, B.6, et, notamment, n° 112/2014, B.6.2. La lacune peut aussi se situer dans une norme lég-
islative identifiée, mais qui n’est pas celle sur la constitutionnalité de laquelle la Cour doit se prononcer.

41 Arrêts n° 38/2011, B.7 et n° 191/2014, B.8.
42 Arrêts n° 25/2003, B.4 et, notamment, n° 12/2014, B.10.4.
43 Arrêts n° 37/2009, B.7 et B.8 et, notamment, n° 116/2014, B.15 et B.17.
44 Arrêt n° 116/99, B.1.7 et, notamment, n° 13/2013, B.4.2 et B.4.3.
45 Arrêt n° 182/2013, B.4.



140 SUMMARY

The first and main mission of the Constitutional Court of Belgium is the
review of legislative acts for compliance with the rules that determine the
respective competences of the federal State, the communities and the
regions. These rules are set forth in the Constitution and in laws (usually
passed by a special majority vote) that are enacted with a view to institu-
tional reform in federal Belgium. Accordingly, the initial name of the
Belgian Constitutional Court was Court of Arbitration. Afterwards, in 2007,
as a result of the constitutional amendements, the competence and role of
the Constitutional Court of Belgium was expanded, with the mission to
strengthen the protection of fundamental rights and freedoms. Within the
scopes of this mission, the Constitutional Court is competent to review leg-
islative acts, which are meant both substantive and formal rules adopted
by the federal parliament (statutes) and by the parliaments of the commu-
nities and regions (decrees and ordinances).

In 2014, the Belgian Constitutional Court was granted with new compe-
tences, which were atypical in comparison with the previous competences.
As a result, the Court is also competent to review decisions of the House
of Representatives or its bodies concerning the election expenditure for the
election of that legislative assembly.

The jurisdiction of the Constitutional Court is determined, on the one
hand, by the type of regulations that can be reviewed and, on the other
hand, by the type of regulations that constitute the yardstick for review.
Even though the Belgian Constitutional Court has recently obtained new
competences, the legal practice shows that it can be considered as a court
with the limited jurisdiction.

46 La Cour décide ainsi régulièrement que le juge doit pouvoir contrôler, par exemple:
-  l’usage que l’administration fait de son pouvoir d’imposer des sanctions administratives (Arrêts n°

32/99, B.10, et, notamment, n° 79/2008, B.6 à B.8). La question de l’individualisation des peines en ce
qui concerne ce type de sanctions a cependant fait l’objet d’une évolution dans la jurisprudence de la Cour.
Elle a en effet, dans un premier temps, écarté l’application de circonstances atténuantes (Arrêt n°
127/2000, B.11.6) ainsi que de mesures de sursis et de suspension du prononcé (Arrêt n° 153/2001, B.6
et B.7), avant d’opérer un revirement de jurisprudence en estimant, notamment, que le caractère
inéluctable des amendes administratives ne permet pas de tenir compte des antécédents, des efforts, ou de
la possibilité d’amendement de ceux auxquels elles sont infligées (Arrêt n° 105/2004, B.7.2. à B.7.4; voir
aussi, notamment, arrêts n° 157/2008, B.3.4 à B.4, n° 44/2011, B.29 à B.31, et n° 13/2013, B.3.3 et B.3.4);
-  l’usage que le ministère public fait de son pouvoir de retirer le permis de conduire (Arrêt n° 154/2004,
B.5.1 et B.5.2);
-  l’usage que le bailleur de logements sociaux fait du pouvoir de résilier le bail en vertu d’une clause
résolutoire expresse (Arrêt n° 101/2008, B.25 et B.26).Je
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THE ROLE OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF MOLDOVA 

IN STRENGTHENING THE INDEPENDENCE 
OF JUDICIAL POWER

ALEXANDRU TENASE

President­of­the­Constitutional­Court­of­the­Republic­of­Moldova

Considering the speed of changes in social, economic and political fields,
an overwhelming role lies with the Constitutional Court in ensuring and
maintaining a legal framework anchored in constitutional values, observing
the requirements of the principle of legal certainty and pursuing the goal
of "the quality of regulations".1

When it comes to the well-functioning of state power, the role of
Constitutional Courts is essential and defining, representing a true pillar of
the state and democracy, guaranteeing equality before the law, fundamen-
tal freedoms and human rights. At the same time, constitutional courts con-
tribute to the proper functioning of public authorities within the constitu-
tional relations involving the checks and balances principle. In a demo-
cratic state, the principle of judicial independence is a substantial one.

Judicial independence is directly related to the "normative construction"
of the state, which protects it against any influence from the political and
economic environment. Moreover, it is important to point out that the
principle of independence has been evolved, moving on from
Montesquieu's concept of "independence of judges" to the "independence
of justice", so that, nowadays independence is recognised by the entire sys-
tem and state power. In this regard, judicial independence is classified in
two categories: institutional and individual.2

Under the Constitution of Moldova, judges sitting in the courts of law are
independent, impartial and irremovable. Given that judges are the only
ones that exercise judicial power, the principle of judicial independence is
the cornerstone of the maintenance of this power, enjoying full rights in a
state’s architecture. The principle of separation and cooperation of powers
involves maintaining their balance. Therefore, the principle of judicial
independence is not only a constitutional basis, but also a measure of
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1 Serge Lasvignes. Sécurité juridique et qualité de la réglementation: quelques considérations pratiques //
Les Cahiers du Conseil Constitutionnel, n.11, 2001, p. 112.

2 Abimbola Olowofoyeku.Suing judges: a study of Judicial Immunity// Clarendon press: Oxford, 2003,
p. 194.



keeping under control the observance of rights and competences of the
judiciary, in order to maintain a balance between state powers.

Given that the Constitutional Court's role in the institutional edifice of the
state is a major one, the Court acting as the guarantor of Constitution’s
supremacy, manifests itself as a true arbiter in resolving conflicting insti-
tutional situations which concern the legislative, executive and judicial
powers.

Thus, in a relatively large number of judgments, the Constitutional Court
of Moldova declared unconstitutional provisions affecting the judiciary,
and the judicial independence implicitly. The Constitutional Court of
Moldova underscored that judicial independence is a pre-requisite for the
rule of law and a fundamental guarantee of a fair trial.

The principle of independence of judges implies that they must adopt deci-
sions and act freely with no restrictions and without being subjected to
influences, pressures, threats or unlawful, direct or indirect interferences,
whoever is making them and regardless of their reasons. The judge, as
holder of judicial office, must be able to exercise his/her duties with full
independence, against all constraints and forces of social, economic and
political nature, and even in relation to other judges and the judicial
administration.

The Constitutional Court of Moldova, in its vast jurisprudence, exercised
constitutional     reviews of legal provisions on the immunity of judges, dis-
ciplinary liability of judges and judicial financial system.

- Immunity of judges

In view of ensuring the independence of judges, under the legislation of
Moldova, criminal prosecution against a judge may be initiated only by the
Prosecutor General, with the consent of the Superior Council of
Magistracy.

At the same time, following the legislative amendments of 2013, there has
been set aside the requirement to obtain the consent of the Superior
Council of Magistracy to initiate criminal prosecution by the Prosecutor
General, against judges who committed such crimes as passive corruption,
influence peddling, money laundering and illicit enrichment.

The purpose of these amendments was to fight corruption within the judi-
ciary, ensuring transparency of public institutions’ work and to increase
the confidence of litigants in the judiciary, which is a fundamental compo-
nent of the rule of law.

Undertaking a constitutional review of these provisions, the Constitutional
Court held that the good reputation of the judge is a condition of public
confidence in the judiciary and its efficiency, as without it the quality of
justice and the full implementation of constitutional and legal provisions
governing its administration cannot be conceived. Corruption does not
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undermine the confidence in judges only, but also the act of justice as
such.

The Court held that immunity should not obstruct the main functions and
duties of the judiciary, nor to hinder the operation of democratic principles
of the rule of law. It noted that the independence of judges does not pre-
clude them from assuming responsibility. The Court found that the con-
stituent assembly by holding that ”judges sitting in the courts of law are
independent, impartial and irremovable,” has established the independence
of the judge in order to preclude any influence from other authorities.
However, this safeguard cannot be construed as to determine the lack of
responsibility of the judge.

There shall be stressed that guarantees granted to the judges against
criminal prosecution are not a practice in Europe. Judges of most East
European countries enjoy immunity. In countries where judges enjoy addi-
tional guarantees against criminal prosecution, the level of guarantees
granted by law was dependent, to the greatest extent, on the discretion
of the legislator. Subsequently, granting immunity against criminal prose-
cution, reducing or extending immunity is an option of the legislator, not
an imperative of constitutional law.

- Disciplinary liability of the judges

In its case-law the Constitutional Court of Moldova pointed out the fact
that no judge may be held liable under disciplinary rule for the mere fact
of interpreting uninform the legislation. This infringes the right of the judge
to think freely and administer the law in a different manner.

In order for the assumption of responsibility of a judge to be implied, the
existence of a judicial error which would prejudice fundamental human
rights and freedoms is not suffice. However, it may become imputable to
a judge when there is a failure to fulfil in good-faith his/her duties or as a
result of gross negligence. 

In this context, judges enjoy immunity in fulfilling their duties. Repealing
or modifying a judgment is not a determining ground for sanctioning a
judge.

The Constitutional Court of Moldova noted that holding a judge liable
under disciplinary rule on the ground of a European Court for Human
Rights decision condemning Moldova, without proving that the law has
been infringed by the judge deliberately or due to gross negligence,
amounts to an inadmissible interference in the principle of independence,
impartiality and immovability of the judge.

- Judicial financial system
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144 a) Salary of judges

Remuneration of judges, which comprises any means of material or social
support, represents a basic component of the independence of a judge,
serving as a counterbalance to restrictions, prohibitions and responsibilities
imposed on them by society. It is exactly the maintenance of this equilib-
rium which ensures the confidence of litigants in the independence and
impartiality of judges.

The Constitutional Court of Moldova showed in its case-law, that establish-
ing a salary payment policy, including that referring to judges, falls into
the competence of legislature and the Government. At the same time,
when delivering a solution on remuneration, constitutional principles shall
be observed. Therefore, in principle, salary cuts shall be undertaken only
under the conditions of an economic and financial crisis, which is objec-
tively existent and officially recognised, in case of a fair salary cut of all or
majority of employees paid from public budget, in line with the principle
of solidarity. 

b) Salary of the staff of law-courts

Referring to the salary of the staff of law-courts, the Constitutional Court
of Moldova held that the independence of judicial power cannot be
ensured with no institutional and structural independence. The Court held
that the administration of justice was achieved with the involvement of sev-
eral supporting components, subsequent to judges who directly represent
this power.

In this regard, the Court noted that in order to ensure an equivalent judi-
ciary by status with the other two branches of the state power, an equiva-
lent treatment must be maintained for the supporting components of this
power, including creating conditions for providing skilled and competitive
staff. 

The quality and outcome of justice are directly proportionate not only to
professional competences of the judge, but also to the competences of the
assisting staff. Given this, an investment and a stimulation, proportional to
the tasks performed by the staff of the law-courts, based on their job
description assigned to them, are needed in line with the law.

The Court noted that the discrepancy between the salaries of the employ-
ees who contribute to the administration of justice, compared to that of the
staff assisting the legislative and executive powers, amounts to discrimina-
tion and, subsequently, a disbalance of state powers.

Conclusion 

The state mechanism of fundamental human rights and freedoms includes
a component of great importance – the well-functioning of judicial
authorities. An effective and full judicial protection may be achieved onlyA
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145

under the condition of a genuine independence of judicial authority, par-
ticularly that of the judge – representative of judicial power. 

The constitutional status of a judge does not amount to his/her personal
privilege. On the contrary, it is publicly well designed to ensure the effi-
cient protection of the rights of every member of society. Subsequently, it
is namely the independence of justice which shall be the framework of
ensuring this protection.

ÐÅ ÇÞ ÌÅ

Êîíñ òè òó öè îí íûé Ñóä ÿâ ëÿ åò ñÿ ãà ðàí òîì âåð õî âå í ñòâà Êîíñ òè òó öèè,
ñó ùå ñò âåí íûì è èñ òèí íûì àð áèò ðîì â ðàç ðå øå íèè ñïî ðîâ ìåæ äó çà -
êî íî äà òåëü íîé, èñ ïîë íè òåëü íîé è ñó äåá íîé âëàñ òÿ ìè. 

Â äå ìîê ðà òè ÷åñ êîì ãî ñó äà ð ñòâå ïðèí öèï íå çà âè ñè ìîñ òè ïðà âî ñó äèÿ
èìå åò íå î öå íè ìîå çíà ÷å íèå. 

Ñîã ëàñ íî Êîíñ òè òó öèè Ðåñ ïóá ëè êè Ìîë äî âà ñóäüè íå çà âè ñè ìû, áåñ-
ï ðè ñò ðà ñò íû è íåñ ìå íÿ å ìû. Ïðèí öèï ñó äåá íîé íå çà âè ñè ìîñ òè ÿâ ëÿ -
åò ñÿ ôóí äà ìåí òîì ñîõ ðà íå íèÿ ñó äåá íîé âëàñ òè è ïðåä ïî ëà ãà åò, ÷òî
ñóäüè äîëæ íû ñâî áîä íî ïðè íè ìàòü ðå øå íèÿ è äåéñòâî âàòü áåç êà êèõ-
ëè áî îã ðà íè ÷å íèé, ïîñ òî ðîí íå ãî âëè ÿ íèÿ, âîç äåé ñòâèÿ, äàâ ëå íèÿ, óã -
ðîç èëè âìå øà òåëü ñòâà.

Êîíñ òè òó öè îí íûé ñòà òóñ íå ÿâ ëÿ åò ñÿ ëè÷ íîé ïðè âè ëå ãè åé ñóäüè, îí
äîë æåí ñëó æèòü âî áëà ãî âñå ãî îá ùå ñò âà è îáåñ ïå ÷è âàòü ýô ôåê òèâ -
íóþ çà ùè òó ïðàâ êàæ äî ãî ÷ëå íà îá ùå ñò âà, à íå çà âè ñè ìîñòü ïðà âî ñó -
äèÿ - îñ íî âà åå ðå à ëè çà öèè.

Â ñâî èõ ìíî ãî ÷èñ ëåí íûõ ïîñ òà íîâ ëå íè ÿõ Êîíñ òè òó öè îí íûé Ñóä Ðåñ -
ïóá ëè êè Ìîë äî âà ïîä âåðã êîíñ òè òó öè îí íî ìó êîíò ðî ëþ çà êî íî äà òåëü -
íûå ïî ëî æå íèÿ îò íî ñè òåëü íî íåï ðè êîñ íî âåí íîñ òè (èì ìó íè òå òà)
ñóäüè, ïðèâ ëå ÷å íèÿ åãî ê äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè, à òàê æå
ôè íàí ñî âî ãî îáåñ ïå ÷å íèÿ ñó äåá íîé ñèñ òå ìû.
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146 ÊÎÍÑ­ÒÈ­ÒÓ­ÖÈ­ÎÍ­ÍÀß­ÏÀ­ËÀ­ÒÀ­
ÂÅÐ­ÕÎÂ­ÍÎ­ÃÎ­ÑÓ­ÄÀ­

ÊÛÐ­ÃÛ­ÇÑ­ÊÎÉ­ÐÅÑ­ÏÓÁ­ËÈ­ÊÈ­
È­ÅÅ­ÐÎËÜ­Â­ÄÅ­ËÅ­ÓÊ­ÐÅÏ­ËÅ­ÍÈß­

ÍÅ­ÇÀ­ÂÈ­ÑÈ­ÌÎÑ­ÒÈ­ÑÓ­ÄÅÁ­ÍÎÉ­ÂËÀÑ­ÒÈ

ÆÅ­ÄÈ­ÃÅÐ­ÑÀ­ÀËÀ­ÅÂ

Ñóäüÿ­Êîíñ­òè­òó­öè­îí­íîé­ïà­ëà­òû­Âåð­õîâ­íî­ãî­ñó­äà­
Êûð­ãû­çñ­êîé­Ðåñ­ïóá­ëè­êè

Êûð ãû çñ êàÿ Ðåñ ïóá ëè êà ÿâ ëÿ åò ñÿ ñó âå ðåí íûì, äå ìîê ðà òè ÷åñ êèì, ïðà -
âî âûì, ñâåòñ êèì, óíè òàð íûì, ñî öè àëü íûì ãî ñó äà ð ñòâîì.

Ïðàê òè ÷åñ êàÿ ðå à ëè çà öèÿ ïðèí öè ïîâ ñà ìîñ òî ÿ òåëü íîñ òè ñó äåá íîé
âëàñ òè è íå çà âè ñè ìîñ òè ñó äåé ÿâ ëÿ åò ñÿ îá ùåï ðèç íàí íûì êðè òå ðè åì
ïðà âî âî ãî ãî ñó äà ð ñòâà è äå ìîê ðà òè ÷åñ êî ãî, ïðà âî âî ãî ðå æè ìà.  Íå -
çà âè ñè ìîñòü ñó äåá íîé âëàñ òè  îñ íî âû âà åò ñÿ íà åå íå ïîñ ðå ä ñòâåí íîì
ïîä ÷è íå íèè Êîíñ òè òó öèè. Ñà ìîñ òî ÿ òåëü íîñòü ñó äåá íîé âëàñ òè î÷åíü
âàæ íà äëÿ îá ùå ñò âà, òàê êàê  ñó äåá íàÿ âëàñòü ïðè äåð æè âà åò ñÿ ïðèí -
öè ïà ñäåð æåê è ïðî òè âî âå ñîâ, ñäåð æè âà åò çëî ó ïîò ðåá ëå íèÿ è ïðå äî -
òâ ðà ùà åò áåç äåé ñòâèå äðó ãèõ âåò âåé âëàñ òè. Ñó äåá íàÿ âëàñòü
äåéñòâó åò îò èìå íè ãî ñó äà ð ñòâà è óñ òà íàâ ëè âà åò íà ëè ÷èå è îáú åì
ïðà âî âîé íîð ìû. Ñó äåá íàÿ âëàñòü êàê îä íà èç âåò âåé ãî ñó äà ð ñòâåí -
íîé âëàñ òè ïðèç âà íà îõ ðà íÿòü ïðà âî, ïðà âî âûå óñ òîè ãî ñó äà ð ñòâåí -
íîé è îá ùå ñò âåí íîé æèç íè îò ëþ áûõ íà ðó øå íèé, êòî áû èõ íå ñî -
âåð øàë. 

Ñ íà ÷à ëà 2011 ãî äà è ïî íàñ òî ÿ ùåå âðå ìÿ â Êûð ãû çñ êîé Ðåñ ïóá ëè êå
ïðî õî äèò ðå ôîð ìè ðî âà íèå ñó äåá íîé ñèñ òå ìû. Áû ëè âíå ñå íû ïîï ðàâ -
êè â Óãî ëîâ íûé, Óãî ëîâ íî-ïðî öåñ ñó àëü íûé, Ãðàæ äà íñ êèé, Àä ìè íè ñò -
ðà òèâ íûé êî äåê ñû. Ðàç ðà áî òà íû Çà êî íû "Îá èñ ïîë íè òåëü íîì ïðî èç -
âî ä ñòâå è ñòà òó ñå ñó äåá íûõ èñ ïîë íè òå ëåé â Êûð ãû çñ êîé Ðåñ ïóá ëè êå"
è "Î ãà ðàí òè ðî âàí íîé ãî ñó äà ð ñòâåí íîé ïî ìî ùè".

Ñîç äà åò ñÿ èíñ òè òóò ïðî áà öèè - íî âûé âèä óñ ëîâ íî ãî îñóæ äå íèÿ, ïðè
êî òî ðîì îñóæ äåí íûé ïå ðå äà åò ñÿ ïîä íàä çîð ñî îò âå ò ñòâó þ ùèõ îð ãà -
íîâ. Ýòî ïîç âî ëèò äîëæ íûì îá ðà çîì íàä çè ðàòü è êîíò ðî ëè ðî âàòü óñ -
ëîâ íî îñóæ äåí íûõ. Äîñ òè ãà åò ñÿ âîç ìîæ íîñòü çàê ëþ ÷å íèÿ ñîã ëà øå -
íèé ìåæ äó ñòî ðî íà ìè ñëåä ñòâèÿ î ñîò ðóä íè ÷å ñò âå; î ïðèç íà íèè âè -
íû; î ïðè ìè ðå íèè ñòî ðîí. Óï ðî ùà åò ñÿ ïî ðÿ äîê ñó äåá íî ãî ñëåä ñòâèÿ
çà ñ÷åò êîíê ðå òè çà öèè ñëåä ñòâåí íûõ è ñó äåá íûõ ïðî öå äóð. Çàê ðåï ëÿ -
þò ñÿ ïðà âà ëèö, ïðèâ ëå êà å ìûõ ê óãî ëîâ íîé îò âå ò ñòâåí íîñ òè, ðàñ øè -æ

Å
 Ä
È

 Ã
Å
Ð
 Ñ

À
 À
Ë

À
 Å
Â
. 
Ê

Î
Í

Ñ
 Ò
È

 Ò
Ó
 Ö

È
 Î

Í
 Í

À
ÿß
 Ï

À
 Ë

À
 Ò
À
 Â

Å
Ð
 Õ

Î
Â
 Í

Î
 Ã
Î

 Ñ
Ó
 Ä
À
 Ê

Û
Ð
 Ã
Û

 Ç
Ñ
 Ê

Î
É

  
Ð
Å
Ñ
 Ï

Ó
á
 Ë

È
 Ê

È



147

ðÿ þò ñÿ âîç ìîæ íîñ òè èõ çà ùè òû, àä âî êà òû íàäåëÿþòñÿ áîëü øè ìè ïðà -
âà ìè.

Ïðî õî äèò ãó ìà íè çà öèÿ çà êî íî äà òåëü ñòâà - äåê ðè ìè íà ëè çà öèÿ è ñìå íà
âè äà íà êà çà íèÿ çà ðÿä óãî ëîâ íûõ ñîñ òà âîâ, âû äå ëåí íûõ â îò äåëü íûé
Êî äåêñ î ïðîñ òóï êàõ. Ïîñ ëåä íèé ââî äèò íà êà çà íèå çà óãî ëîâ íî-ïðà âî -
âûå äå ÿ íèÿ, íå ïðåäñ òàâ ëÿ þ ùèå çíà ÷è ìîé îá ùå ñò âåí íîé óã ðî çû. Ñíè -
æà þò ñÿ ñðî êè çàê ëþ ÷å íèÿ.

Çàê ðåï ëÿ åò ñÿ íå çà âè ñè ìîñòü, íî âìåñ òå ñ òåì îò âå ò ñòâåí íîñòü ñó äåé,
âû ðà áîò êà ðà áî òà þ ùèõ ìå õà íèç ìîâ èñ ïîë íå íèÿ ñó äåá íûõ ðå øå íèé.

Íà ñó äåé âîç ëà ãà åò ñÿ îáÿ çàí íîñòü ïðè íè ìàòü îêîí ÷à òåëü íîå ðå øå íèå
ïî âîï ðî ñàì ñâî áîä, ïðàâ, îáÿ çàí íîñ òåé è  ñîáñòâåí íîñ òè ãðàæ äàí è
þðè äè ÷åñ êèõ ëèö. Èìåí íî ïî ý òî ìó íå çà âè ñè ìîñòü ñó äåé ÿâ ëÿ åò ñÿ çà -
ëî ãîì çà êîí íîñ òè è íå îòú åì ëå ìîé ãà ðàí òè åé äëÿ âñåõ ëèö, êòî äî áè -
âà åò ñÿ ïðà âî ñó äèÿ è çà ùè òû ïðàâ ÷å ëî âå êà. Çàê ðåï ëå íèå è îáåñ ïå ÷å -
íèå ïðèí öè ïà íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè â ìå õà íèç ìå ïðà âî âî ãî
ãî ñó äà ð ñòâà çà ëî æå íî â ìåæ äó íà ðîä íûõ ïàê òàõ, â Åâ ðî ïåéñ êîé õàð òèè
î ñòà òó ñå ñó äåé, â  äîê ëà äàõ Âå íå öè à íñ êîé êî ìèñ ñèè.

Êûð ãû çñ òàí â ñâîþ î÷å ðåäü ïðèç íà åò âñòó ïèâ øèå â óñ òà íîâ ëåí íîì ïî -
ðÿä êå  â ñè ëó ìåæ äó íà ðîä íûå äî ãî âî ðû, à òàê æå îá ùåï ðèç íàí íûå
ïðèí öè ïû è íîð ìû ìåæ äó íà ðîä íî ãî ïðà âà. Íîð ìû ìåæ äó íà ðîä íûõ
äî ãî âî ðîâ ïî ïðà âàì ÷å ëî âå êà èìå þò ïðÿ ìîå äåéñòâèå è ïðè î ðè òåò
íàä íîð ìà ìè äðó ãèõ ìåæ äó íà ðîä íûõ äî ãî âî ðîâ.

Ñòàòüÿ 3 Êîíñ òè òó öèè Êûð ãû çñ êîé Ðåñ ïóá ëè êè ðàç äå ëÿ åò ãî ñó äà ð -
ñòâåí íóþ âëàñòü  íà çà êî íî äà òåëü íóþ, èñ ïîë íè òåëü íóþ è ñó äåá íóþ. Â
ñî îò âå ò ñòâèè ñî ñòàòü åé 94 Êîíñ òè òó öèè ñó äåá íàÿ âëàñòü íå çà âè ñè ìà
è ïîä ÷è íÿ åò ñÿ òîëü êî Êîíñ òè òó öèè è çà êî íàì.

Ñîã ëàñ íî Êîíñ òè òó öè îí íî ìó çà êî íó îò 13 èþ íÿ 2013 ãî äà "Î Êîíñ òè -
òó öè îí íîé ïà ëà òå Âåð õîâ íî ãî ñó äà Êûð ãû çñ êîé Ðåñ ïóá ëè êè" Êîíñ òè òó -
öè îí íàÿ ïà ëà òà Âåð õîâ íî ãî ñó äà Êûð ãû çñ êîé Ðåñ ïóá ëè êè ÿâ ëÿ åò ñÿ
âûñ øèì ñó äåá íûì îð ãà íîì, ñà ìîñ òî ÿ òåëü íî îñó ùå ñ òâëÿ þ ùèì êîíñ òè -
òó öè îí íûé êîíò ðîëü ïîñ ðå ä ñòâîì êîíñ òè òó öè îí íî ãî ñó äîï ðî èç âî ä ñòâà.

Îñ íî âî ïî ëà ãà þ ùåé öåëüþ Êîíñ òè òó öè îí íîé ïà ëà òû ÿâ ëÿ åò ñÿ çà ùè òà
êîíñ òè òó öè îí íî ãî ñòðîÿ, ïðàâ è ñâî áîä ÷å ëî âå êà è ãðàæ äà íè íà.

Îñ íîâ íû ìè ïðèí öè ïà ìè äå ÿ òåëü íîñ òè Êîíñ òè òó öè îí íîé ïà ëà òû ÿâ ëÿ -
þò ñÿ íå çà âè ñè ìîñòü, êîë ëå ãè àëü íîñòü, ãëàñ íîñòü, ñîñ òÿ çà òåëü íîñòü è
ðàâ íîï ðà âèå ñòî ðîí.

Ñóòü ïðèí öè ïà íå çà âè ñè ìîñ òè ñó äåé ñîñ òî èò â ñòðåì ëå íèè îáåñ ïå -
÷èòü òà êèå óñ ëî âèÿ, â êî òî ðûõ ñóäüÿ ìîã áû èìåòü ðå àëü íóþ âîç ìîæ -
íîñòü ñâî áîä íî ïðè íè ìàòü ðå øå íèÿ, ïîä ÷è íÿ ÿñü òîëü êî Êîíñ òè òó öèè
è çà êî íàì, è äåéñòâî âàòü áåç êà êèõ-ëè áî îã ðà íè ÷å íèé, ïîñ òî ðîí íå ãî
âîç äåé ñòâèÿ, ïðÿ ìî ãî èëè êîñ âåí íî ãî âëè ÿ íèÿ, äàâ ëå íèÿ, óã ðîç, âìå -
øà òåëü ñòâà ñ ÷ü åé áû òî íè áû ëî ñòî ðî íû è ïî êà êèì áû òî íè áû -
ëî ïðè ÷è íàì.
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Êîíñ òè òó öè îí íàÿ ïà ëà òà Âåð õîâ íî ãî ñó äà Êûð ãû çñ êîé Ðåñ ïóá ëè êè íà -
÷à ëà îñó ùå ñ òâëÿòü ñâîþ äå ÿ òåëü íîñòü ñ èþ ëÿ 2013 ãî äà. Ñâîå ïåð âîå
ðå øå íèå Êîíñ òè òó öè îí íàÿ ïà ëà òà âû íåñ ëà 29 îê òÿá ðÿ 2013 ãî äà. Çà ïå -
ðè îä ñ 2013 ïî 2014 ãî äû ñóäü ÿ ìè è ñîò ðóä íè êà ìè àï ïà ðà òà áû ëî ðàñ -
ñìîò ðå íî 338 îá ðà ùå íèé îò ãðàæ äàí, þðè äè ÷åñ êèõ ëèö è ãî ñó äà ð -
ñòâåí íûõ îð ãà íîâ.

Â ïîë íî ìî ÷è ÿ Êîíñ òè òó öè îí íîé ïà ëà òû âõîäÿò: 1) ïðèç íà íèå íå êî íñ -
òè òó öè îí íû ìè çà êî íîâ è èíûõ íîð ìà òèâ íûõ ïðà âî âûõ àê òîâ â ñëó ÷àå
èõ ïðî òè âî ðå ÷èÿ Êîíñ òè òó öèè; 2) äà ÷à çàê ëþ ÷å íèÿ î êîíñ òè òó öè îí -
íîñ òè íå âñòó ïèâ øèõ â ñè ëó äëÿ Êûð ãû çñ êîé Ðåñ ïóá ëè êè ìåæ äó íà ðîä -
íûõ äî ãî âî ðîâ; 3) äà ÷à çàê ëþ ÷å íèÿ ê ïðî åê òó çà êî íà îá èç ìå íå íè ÿõ â
Êîíñ òè òó öèþ.

Êîíñ òè òó öè îí íàÿ ïà ëà òà íå çà âè ñè ìà è ïîä ÷è íÿ åò ñÿ Êîíñ òè òó öèè, íàñ -
òî ÿ ùå ìó Êîíñ òè òó öè îí íî ìó çà êî íó è Ðåã ëà ìåí òó Êîíñ òè òó öè îí íîé
ïà ëà òû. Ðå øå íèÿ Êîíñ òè òó öè îí íîé ïà ëà òû îñ íî âû âà þò ñÿ íà Êîíñ òè -
òó öèè è âû ðà æà þò ïðà âî âóþ ïî çè öèþ ñó äåé, ñâî áîä íóþ îò êà êèõ áû
òî íè áû ëî ïðèñò ðàñ òèé. Ñóäüè Êîíñ òè òó öè îí íîé ïà ëà òû ïðè íè ìà þò
àê òû â óñ ëî âè ÿõ, èñê ëþ ÷à þ ùèõ ïîñ òî ðîí íåå âîç äåé ñòâèå íà ñâî áî äó
èõ âî ëå èçú ÿâ ëå íèÿ. Êà êîå áû òî íè áû ëî âìå øà òåëü ñòâî â äå ÿ òåëü -
íîñòü Êîíñ òè òó öè îí íîé ïà ëà òû íå äî ïóñ êà åò ñÿ è âëå ÷åò çà ñî áîé ïðå -
äóñ ìîò ðåí íóþ çà êî íîì îò âå ò ñòâåí íîñòü. 

Êîíñ òè òó öè îí íàÿ ïà ëà òà íå âïðà âå ïðè íè ìàòü ðå øå íèå èëè çàê ëþ ÷å -
íèå ïî ñó ùå ñò âó äå ëà áåç íå ïîñ ðå ä ñòâåí íî ãî åãî ðàñ ñìîò ðå íèÿ â óñ òà -
íîâ ëåí íîì íàñ òî ÿ ùèì Êîíñ òè òó öè îí íûì çà êî íîì ïî ðÿä êå. Ñóäüè
Êîíñ òè òó öè îí íîé ïà ëà òû ëè÷ íî ó÷àñò âó þò â ðàñ ñìîò ðå íèè äå ëà ñ ìî -
ìåí òà îòê ðû òèÿ è äî çàê ðû òèÿ çà ñå äà íèÿ.  Íèê òî èç ñó äåé íå âïðà âå
óê ëî íèòü ñÿ îò ðàñ ñìîò ðå íèÿ äå ëà, çà èñê ëþ ÷å íè åì ñëó ÷à åâ, ïðå ïÿ ò -
ñòâó þ ùèõ ó÷àñ òèþ ñóäüè â çà ñå äà íèè. 

Ñòî ðî íû ïîëü çó þò ñÿ ðàâ íû ìè ïðà âà ìè è âîç ìîæ íîñ òÿ ìè ïî îòñ òà è âà -
íèþ ñâî åé ïî çè öèè íà îñ íî âå ñîñ òÿ çà òåëü íîñ òè â çà ñå äà íèè Êîíñ òè -
òó öè îí íîé ïà ëà òû. Êîíñ òè òó öè îí íàÿ ïà ëà òà óñ òà íàâ ëè âà åò è ðå øà åò
èñê ëþ ÷è òåëü íî âîï ðî ñû ïðà âà. Êîíñ òè òó öè îí íàÿ ïà ëà òà âû íî ñèò àê òû
ïî ïðåä ìå òó, çàò ðî íó òî ìó â îá ðà ùå íèè, ëèøü â îò íî øå íèè òîé ÷àñ òè
íîð ìà òèâ íî ãî ïðà âî âî ãî àê òà, êîíñ òè òó öè îí íîñòü êî òî ðîé ïîä âåð ãà åò -
ñÿ ñîì íå íèþ. Êîíñ òè òó öè îí íàÿ ïà ëà òà ïðè ýòîì íå ñâÿ çà íà äî âî äà ìè
è ñî îá ðà æå íè ÿ ìè, èç ëî æåí íû ìè â îá ðà ùå íèè. 

27 äå êàá ðÿ 2013 ãî äà Êîíñ òè òó öè îí íàÿ ïà ëà òà Âåð õîâ íî ãî ñó äà Êûð -
ãû çñ êîé Ðåñ ïóá ëè êè â îòê ðû òîì çà ñå äà íèè ðàñ ñìîò ðå ëà äå ëî î ïðî -
âåð êå êîíñ òè òó öè îí íîñ òè ÷àñ òè 1 ñòàòüè 30 Êîíñ òè òó öè îí íî ãî çà êî íà
"Î ñòà òó ñå ñó äåé Êûð ãû çñ êîé Ðåñ ïóá ëè êè" íà îñ íî âà íèè îá ðà ùå íèé
ãðàæ äàí. Ñîã ëàñ íî âíå ñåí íûì èç ìå íå íè ÿì â óêà çàí íûé Çà êîí "ïðà âî
âîç áóæ äå íèÿ óãî ëîâ íî ãî äå ëà â îò íî øå íèè ñóäüè, ïî ìè ìî Ãå íå ðàëü íî -
ãî ïðî êó ðî ðà, áû ëî ïðå äîñ òàâ ëå íî è óïîë íî ìî ÷åí íûì èì ïðî êó ðî ðàì
íå íè æå ñòà òó ñà ïðî êó ðî ðîâ îá ëàñ òåé, ãî ðî äîâ Áèø êåê è Îø". 
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Êîíñ òè òó öè îí íàÿ ïà ëà òà îò ìå ÷à åò, ÷òî âîç áóæ äå íèå óãî ëîâ íî ãî äå ëà â
îò íî øå íèè ñóäüè â ñî îò âå ò ñòâèè ñ äåéñòâó þ ùèì çà êî íî äà òåëü ñòâîì
ïðè íà ëè ÷èè îáîñ íî âàí íûõ ïî äîç ðå íèé â ñî âåð øå íèè ïðåñ òóï ëå íèÿ
íå ÿâ ëÿ åò ñÿ âòîð æå íè åì â äå ÿ òåëü íîñòü è íå çà âè ñè ìîñòü ñóäüè. Èìåí -
íî ñ ó÷å òîì îñî áî ãî ñòà òó ñà ñóäüè, çàê ðåï ëåí íî ãî â Êîíñ òè òó öèè, â
Êîíñ òè òó öè îí íîì çà êî íå "Î ñòà òó ñå ñó äåé Êûð ãû çñ êîé Ðåñ ïóá ëè êè"
áû ëî óñ òà íîâ ëå íî, ÷òî òîëü êî Ãå íå ðàëü íûé ïðî êó ðîð ìî æåò âîç áóæ -
äàòü óãî ëîâ íîå äå ëî â îò íî øå íèè ñóäüè. Ïðå äîñ òàâ ëå íèå òà êî ãî ïîë -
íî ìî ÷èÿ òîëü êî Ãå íå ðàëü íî ìó ïðî êó ðî ðó áû ëî îáóñ ëîâ ëå íî íå îá õî äè -
ìîñòüþ îã ðà íè ÷å íèÿ êðó ãà ëèö, èìå þ ùèõ ïðà âî äà âàòü þðè äè ÷åñ êóþ
îöåí êó î íà ëè ÷èè èëè îò ñó ò ñòâèè îñ íî âà íèé äëÿ âîç áóæ äå íèÿ óãî ëîâ -
íî ãî äå ëà â îò íî øå íèè ñóäüè. Ïðè ýòîì îò âå ò ñòâåí íîñòü çà îáîñ íî âàí -
íîñòü âîç áóæ äå íèÿ óãî ëîâ íî ãî äå ëà â îò íî øå íèè ñóäüè âîç ëà ãà ëàñü
èñê ëþ ÷è òåëü íî íà Ãå íå ðàëü íî ãî ïðî êó ðî ðà. Ðå øå íèå Êîíñ òè òó öè îí -
íîé ïà ëà òû åùå ðàç ïîäò âåð äè ëî âû ñî êèé ñòà òóñ è íå çà âè ñè ìîñòü ñó -
äåé, ÷òî òîëü êî Ãå íå ðàëü íûé ïðî êó ðîð âïðà âå âîç áóæ äàòü óãî ëîâ íîå
äå ëî â îò íî øå íèè ñó äåé.

Äëÿ íå çà âè ñè ìîñ òè è ñòà áèëü íîñ òè ñó äåá íàÿ âëàñòü äîëæ íà ôè íàí ñè -
ðî âàòü ñÿ íà äîñ òîé íîì óðîâ íå. Â ðàì êàõ ðå à ëè çà öèè Ãî ñó äà ð ñòâåí íîé
öå ëå âîé ïðîã ðàì ìû "Ðàç âè òèå ñó äåá íîé ñèñ òå ìû Êûð ãû çñ êîé Ðåñ ïóá -
ëè êè íà 2014-2017 ãî äû", à òàê æå íà îñ íî âà íèè ñòàòüè 98 Êîíñ òè òó -
öèè Êûð ãû çñ êîé Ðåñ ïóá ëè êè ãî ñó äà ð ñòâî îáåñ ïå ÷è âà åò ôè íàí ñè ðî âà -
íèå è íàä ëå æà ùèå óñ ëî âèÿ äëÿ ôóíê öè î íè ðî âà íèÿ ñó äîâ è äå ÿ òåëü -
íîñ òè ñó äåé. Ôè íàí ñè ðî âà íèå ñó äîâ ïðî èç âî äèò ñÿ çà ñ÷åò ñðåäñòâ
ðåñ ïóá ëè êà íñ êî ãî áþä æå òà è äîëæ íî îáåñ ïå ÷è âàòü âîç ìîæ íîñòü ïîë -
íî ãî è íå çà âè ñè ìî ãî îñó ùå ñ òâëå íèÿ ïðà âî ñó äèÿ. Óìåíü øå íèå ðàç ìå -
ðà áþä æåò íûõ ñðåäñòâ, ïðå äóñ ìîò ðåí íûõ çà êî íîì íà ôè íàí ñè ðî âà -
íèå Âåð õîâ íî ãî ñó äà è ìåñò íûõ ñó äîâ â òå êó ùåì ôè íàí ñî âîì ãî äó, íå
äî ïóñ êà åò ñÿ.

Õî òå ëîñü áû îò ìå òèòü, ÷òî Êîíñ òè òó öè îí íàÿ ïà ëà òà ÿâ ëÿ åò ñÿ ïðî ôåñ -
ñè î íàëü íûì íå çà âè ñè ìûì ñó äåá íûì îð ãà íîì êîíñ òè òó öè îí íî ãî
êîíò ðî ëÿ, äåéñòâó þ ùèì îòê ðû òî è ñïðà âåä ëè âî â èí òå ðå ñàõ íà ðî äà,
îá ëà äà þ ùèì âû ñî êèì äî âå ðè åì ñî ñòî ðî íû îá ùå ñò âà, ïðà âî âûå ïî -
çè öèè êî òî ðî ãî ÿâ ëÿ þò ñÿ îðè åí òè ðîì äëÿ íîð ìîò âîð ÷åñ êèõ è ïðà -
âîï ðè ìå íè òåëü íûõ îð ãà íîâ. Ìèñ ñèÿ Êîíñ òè òó öè îí íîé ïà ëà òû - çà -
ùè ùàòü ïðà âà è ñâî áî äû ÷å ëî âå êà êàê âûñ øóþ êîíñ òè òó öè îí íóþ
öåí íîñòü.
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150 SUMMARY

Implementation of the principles of the independence of the judicial power
and the independence of judges serves as a criterion for the rule of law
and democratic states.

Judges are obliged to make final decisions on the cases concerning the
freedoms, rights, obligations and property of citizens and legal entities.
That is why the independence of the judicial power is the inalienable guar-
antee of legitimacy and protection of human rights.

According to the Constitution, the judicial power shall be independent and
shall be governed by the Constitution and by law. The Constitutional Law
"On the Constitutional Chamber of the Supreme Court of the Kyrgyz
Republic" states that the Constitutional Chamber of the Supreme Court of
the Kyrgyz Republic is the highest judicial authority which independently
performs the constitutional oversight by the means of constitutional legal
proceedings. The mission of the Constitutional Chamber is the protection
of human rights and freedoms as the highest constitutional value.

For independence and stability, the judge shall be provided with social,
material and other guarantees relevant to his/her status.

Financing of courts shall be performed from the republican budget and
shall ensure the possibility of complete and free administration of justice.
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THE ROLE OF CONSTITUTIONAL COURTS 
IN STRENGTHENING THE INDEPENDENCE 
OF THE JUDICIAL POWER: THEORETICAL
EFFORTS AND PRACTICAL CHALLENGES

oliVerA VuČić
Judge­of­the­Constitutional­Court­of­the­Republic­of­Serbia

Constitutional judiciary plays a role of the supreme protector of the valid
constitution in almost every modern constitutional arrangement, or at least
in the majority of those. Thus is established an undisputable and unques-
tionable right of those organs, a right which is at the same time an
inevitable obligation, that is, to protect the valid constitution from the
unconstitutional acts of all power administrators.  These power administra-
tors are generally the representatives of legislative, executive and judicial
power. The constitutionally established obligation of active performance,
with the aim of protecting valid constitutional arrangements and due to its
own undisputable existence, representing an expression of the established
will of people modelled by general constitutional norms, represents the
obligatory command of the constitution-maker to the constitutional court,
meaning the citizens as bearers of the constitutive establishing power, to
actively perform with the aim of elimination of any existing constitutional
dispute. This is how the necessity of the establishment of constitutional
judiciary is affirmed and how the purpose of the existence of those organs
is realised and fulfilled. Therefore, the constitutional judiciary’s perform-
ance should be viewed as the supreme civil duty, which has for its goal the
protection of constitutionally guaranteed citizen rights. Constitutional judi-
ciary fulfills the constitutional goal of effective protection of the valid con-
stitution, established by the will of people and the valid constitution, a goal
which is in contemporary states usually entrusted to the specialised judi-
ciary – the constitutional court. 

Through the performance of its constitutionally based competences, the
constitutional judiciary inevitably forms special and none too simple rela-
tions with representatives of the legislative, executive and judicial power,
relations which always result in multi-faceted consequences. Those conse-
quences are visible not only in the field of invalidation of unconstitution-
al or unlawful acts, acts which the constitutional court has eliminated
through its decisions from the legal order, and with it connected accept-
ance of such a decision by the organ whose act was thus cassated, but as
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152 well in the reflection on the integrity of organs that adopted the disputed
and invalidated acts. Furthermore, the effect of constitutional court’s deci-
sion which implies the errror was made by another state organ is to pro-
voke the public opinion’s reaction. The reason for that is simple to discern.
Public opinion, citizens, follow such relations among the preeminent power
factors and naturally build their views on the manner in which those organs
function and results which they achieve in exercising of power. The pub-
lic builds its treshold of trust, which was created through elections and
later appointments, by following the result of the relationship between the
constitutional court and other state organs in the sphere of constitutional
judicial review, and, if there exists the necessary and expected dose of con-
fidence in the activity of the constitutional court, as the preeminent review-
er of the work of all other state organs, the public changes its opinion in
accordance with evaluations of the constitutional judiciary. Simply put,
through evaluation of acts of other state organs, the constitutional court
has invalidated through its decisions, in the cases when it found the breach
of the constitution or a relevant law, „decisions“ of those organs, indicat-
ing their omissions, errors and even acts commited in disrespect of the
valid constitution or a respective law. In that way it has discovered and
made public the unconstitutional (or unlawful) performance of other state
organs, which is a serious reason for the erosion of their authority and a
formation of critical public attitude towards such performance. 

Established as a credible, competent and independent reviewer, which
enjoys the confidence exactly because of these attributes, the constitution-
al court should in its evaluations of (un)constitutional or (un)lawful per-
formance achieve such results which will form the basis of public opinion’s
confidence in its work and its decisions. Highly professional, envisioned as
the organ of legal aristocracy, made of justices of undisputable personal
and professional integrity, armed by highest and proven legal knowledge
and immune to influences of any nature, and especially of political one
(understood in the widest sense), the constitutional court would have to be
an objective and uncompromising reviewer of the acts of other power
administrators, and it should unconditionally strive towards that. In addi-
tion to all said, it would have to comprehend the necessary dose of legal
activism applying nuanced legal sensibility, not hesitating from evaluating,
not failing to pronounce its opinion, but at the same time not making any
step which would result in activism which is impertinent to a judicial organ
which has to be known for its reticence and the ability to assess the right
dose of measure. In the last fact lies the essence of the relationship
between constitutional judiciary, legislator, executive organs and common
judiciary. By acting in accordance with a valid constitution, by protecting
it since thus it respects the basic premise of constitutional judiciary – loy-
alty to the valid constitution as long as it represents the highest law of the
state, the constitutional court must express the sense that it is the arbitrat-
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ing organ and neither must nor should provoke through its legal activism,
in relation to any other state organ, the dysharmony of the constitutional
system,.

The question which was sensible in the time of the beginnings of the con-
stitutional judiciary - who will review the reviewer, was solved a long time
ago and thus put ad acta, today resurrects only occasionally and, then
again, not in the form of the threat to the existence and activities of con-
stitutional judiciary. The generally accepted form of a specialised court,
which has been realised through the more or less similar forms of consti-
tutional courts in the majority of contemporary states, is a proof that this
question has not only lost its importance, but what is more, it has lost its
purpose. In other words, notwithstanding all critiques that can be made to
the constitutional judiciary, in some cases – in relation to the concrete
decisions, or the chosen path of performance which resulted in the failure
to adopt a decision expected by the public or the instigator, today to the
constitutional judiciary, as the institution founded to protect the constitu-
tion in the manner which was established back in Kelsen’s model, the need
and the necessity of existence cannot be denied. 

The problem of the existence of the constitutional judiciary in systems with
separation of powers has also been solved. Separated into legislative, exec-
utive and judicial power, the state power, as essentially monolithic – sin-
gle power, has acquired through the establishment of constitutional judici-
ary a necessary complementary segment, which bases its existence on the
need for the protection of the constitution and constitutionally guaranteed
human rights  to be competently and objectively organised in defense
against any organ of the three branches of power. Thus the state, aware of
the importance of such protection, organised itself by building a constitu-
tional judiciary with the goal of the protection of the legal foundation of
all so-called „powers“, foundation which was established by the constitu-
tion. The state was rightly led by the understanding that the unopposed
exercise of legislative, executive or judicial power is equally important as
the unopposed supervision of the constitutionality of that exercise by the
three branches of power which were established by the very same consti-
tution. In the words of Abbe Sieyes, through the establishment of the con-
stitutional judicial power, the controller of the regard for the establishing
power – meaning constitutive, was established, and that logically repre-
sents the most important, basic and pure model of the exercise of state
power. It is therefore adequate to consider constitutional judiciary as not
only the protector of the valid constitution and human rights and freedoms
guaranteed by it, but also as the inevitable segment through whose estab-
lishment and whose performance on the basis of that same constitution,
adopted by the legitimate support of the majority of citizens, the exertion
of power in one state becomes wholesome, and through which is the full
protection of consitutional order secured, where citizens can enjoy all
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154 guaranteed rights. From the perspective of several decades old, almost one
century existant Constitutional Court of Austria, being the first European
constitutional court created upon the Hans Kelsen’s model, and from the
practice realised through work of preeminent constitutional judiciary insti-
tutions in Germany, Italy and other European and non-European states, it
is easy to conclude that the true purpose of exercising power in the inter-
ests of citizens and with full respect to citizen rights and freedoms is pos-
sible to achieve only by the establishment of the fourth branch of power
which is confided to constitutional judiciary organs.

Through the establishment of the so-called legal guardian of the constitu-
tion, the teaching of  B. Constant on the need for neutral power, the fourth
wheel which preserves the stability of movement, latter concretely focused
on the constitutional court by C. Schmitt, is confirmed and actualised.
These views departed from the legitimisation of the need for the parliamen-
tary systems, where the separation of powers is undisputed and protected
and secured by specific instruments of constitutional nature, to secure the
established harmony among the representatives of three powers – legisla-
tive, executive and judicial. That necessary element that functions as a
„neutral protector“ is the universal controller of the factors of power as
such, no matter if it emanates in the form of law-making, their execution,
or in the adjudication of legal disputes, and thus is not imposed upon them
for the purpose of the establishment of a higher power, but for the purpose
of securing the respect for the highest act which established all these pow-
ers.  This act – the constitution, as the act of supreme power, lex superi-
or, equally needs protections as any other „ordinary“ law, since equally as
any other legal act it can be breached. To leave the supreme legal act
stripped of organised and highly professional protection means to risk
whole legal and social system based upon it because of the disrespect for
the commandments contained in it. The existence and activity of the con-
stitutional judiciary power should not be understood as the „super power“
or the „power of powers“ because this implies the establishment of a hyer-
archy which supposes the subordination of some to the others which
impose upon them. The imposition of the constitutional judiciary power
upon legislative, executive or judicial one should be understood only as a
relationship which resembles a logical reflection of the tie between the
constitution and law, the constitution and the executive act, or the tie
between the constitution and decisions of courts in application of laws in
accordance with the constitution. As far as the general principle of accor-
dance, in its forms as the principle of constitutionality and the principle of
legality, supposes obligatory and undisputable accordance of law with the
constitution, and executive acts with relevant laws and the constitution, as
well as the obligation of the court to adopt, while adjudicating, decisions
which are based on valid laws and the constitution, all acts adopted by
these organs fall under the constitutional judiciary review of their accor-
dance with the constitution. o
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Nominally most sensitive question of the relationship between the two
powers – legislative and constitutional judicial - is tied to the nature of
organs to whom their exercise is entrusted to the model of their election
or appointment and, as for the remaining two “powers”, legislative and
judicial, to the legitimate basis of review, a certain type of supervision over
the workings and attitude towards adopted acts, in this case laws. If we
start from the fact that the legislative organ is a representative body which
represents an emanation of the citizens’ will expressed in general, secret,
direct and democratic elections, therefore the organ which bears the direct
electoral legitimacy, and is an emanation of the people’s will, and the
maker of the constitution itself and all laws in accordance with it, a ques-
tion of legitimacy of constitutional judiciary, by whose decisions such acts
can be invalidated, rightly appears. If every law adopted in observance of
the legislative procedures regulated by the constitution is an expression of
the sovereign will of citizens expressed through the “mouth of parliament”,
which is the legitimate creator of the legislative policy, whose consequence
are also laws that are adopted by necessary majorities of people represen-
tatives, what is then the decision of the constitutional court which renders
such law powerless, by invalidating its further existence in the legal sys-
tem. Is that a kind of “law of the laws”, that is, an act by which the con-
stitutional court, actively participating in legislator’s work, deals with leg-
islation? This approach has inevitably led us to H. Kelsen and his famous
and well known expression for the constitutional court as the „negative
legislator“(„negativer Gesetzgeber“). In the models of the composition of
constitutional courts, no matter how these models differ from state to state,
no equivalent can be found with the model of the composition of assem-
blies. Constitutional justices are usually chosen by the parliamentary
majority, which proposes candidates to the head of state, or by the appoint-
ment from the head of state with greater or lesser participation by the judi-
ciary (a good example is the Italian model or the solution of the
Constitution of the Republic of Serbia from 2006.) No matter the model,
nowhere is present the wide and direct participation of citizens in propos-
als and elections of justices, and the activity of the executive power, almost
with no exceptions, brings with itself neccesary elements of political activ-
ity. Although the President of the Republic which is elected directly by cit-
izens is planned as an organ of politically neutral power, it is nevertheless
a political organ which implies that any background of the elected judicial
composition is not only in certain measure political, but also indirect.
Exactly because of this indirect quality, it should be answered, how is it
possible for in such a manner composed organ, to be superimposed by its
decisions to a directly elected organ which represents citizens of one coun-
try, the electoral basis on its whole. The essense of widespread acceptance
of such relationship between a representative body – parliament and the
constitutional court lies in the fact that the constitutional court is a com-
petent and independent organ, in which highly professional and distin-

IN
T
E
R
N

A
T
IO

N
A
L
 A

L
M

A
N

A
C
. 
C
O

N
S
T
IT

U
T
IO

N
A
L
 J

U
S
T
IC

E
 I

N
 T

H
E
 N

E
W

 M
IL

L
E
N

N
IU

M



156 guished legal experts take for the criteria of their activity the valid consti-
tution to which they show loyalty in their work and which they defend by
their knowledge, professional and human integrity, insusceptible to the
influences from the outside. A state of affairs difficult to achieve, but no
doubt the state of affairs towards which every modern democratic country
based on rule of law strives, achieving it with more or less success.

Highly specific is the relationship between the constitutional court and
ordinary courts. The essence of this specifics is found in the fact that this
is a relationship between two expert organs, two „powers“ which are both
based on supposedly high competence of its members. That means that
here is lacking the clash between the majority, or the policy for which the
majority is interested, and the relatively small group that consists of con-
stitutional justices which are, besides, not elected by citizens. Here stand,
opposed to one another, the quality of expert knowledge, which is
expressed in adopted decisions whose validity is evaluated, and which can
be invalidated with the order for others, that would not provoke such a
reaction of the evaluator – the constitutional court, to be adopted. The
problem is, therefore, equally complicated as with the mutual relationship
of the legislative power, that is the people’s representative organ, and the
constitutional court, only the basis of problematics is materially different.
Here, with the relationship between the constitutional and ordinary judici-
ary, the question is essentially about the disapproval of legal knowledge
and legal expertise, which is connected to the impression of the constitu-
tional court as the higher instance to the highest ordinary state court. It is
not rare that this relationship is hardly accepted by members of ordinary
judiciary, since it is understood as the negation of judicial power’s inde-
pendence, sometimes as the hardest attack on the essence of the principle
of separation of powers (because the judiciary is always, no matter the
degree of harmonisation of legislative and executive power, independent
from these two powers), and even as the attack on the legal finality of deci-
sions which, as the final expression of judicial findings, are adopted by
highest instances of ordinary judiciary. In the mutual relationship of con-
stitutional and ordinary judiciary, in the evaluation of decisions of ordinary
courts, which is exercised on the mandate of the constitution maker by the
constitutional court, one should not find the unacceptable denial of the
independent judicial function, nor the establishment of a hierarchical rela-
tionship for the benefit of the constitutional judiciary, in the sense of a
higher-instanced reviewer. The last notion, the creation of the new, higher
and constitutionally non-existent degree, superimposed upon the highest
judicial instance, as the organ of instanced review, would be the total nega-
tion not only of the position of ordinary judiciary in the constitutional sys-
tem, but a grave breach of the nature and constitutional position of consti-
tutional judiciary itself.

The constitutional court, in its function as the guardian of the constitution
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– the constitutional protector, as it must protect the valid constitution
from all breaches made to it by the activities of legislative, executive or
judicial power, so it must be the protector of these powers themselves, that
is the organs to which these powers are entrusted, since in the case of the
opposite, it would itself be in the position to breach the constitution, by
endangering their constitutionally established position or their constitu-
tional nature. By acting in breach of the independent position of ordinary
courts and endangering the independence of judicial power established by
constitution, the constitutional court would flagrantly breach the constitu-
tion as the highest ranking law, which would produce far-reaching conse-
quences. As the constitutional court deals with the protection of the con-
stitution and principles of constitutionality and legality, so are the ordinary
courts competent for the protection of the principle of legality, and since
their criteria is the valid law, they represent the guardians of any state’s
legal system.

Today, the control of activities of judicial power has become, together with
the constitutional judicary’s review of legal norms, the crucial competence
of a constitutional court. It is  a widely accepted notion that the judicial
power, equally as other state powers, can make mistakes, and that the con-
stitutional court is the organ which must secure that all state functions,
thus the judicial one as well, are in accordance with the constitution. On
its part, by gaining the jurisdiction over the judicial power, the constitu-
tional court, as was pointed out by Häberle, has become par excellence a
citizen’s court. Mutual benefits gained by the establishment of the consti-
tutional review of acts of judicial power can be expressed as the effective
protection of constitutionally guaranteed human rights offered by the con-
stitutional court, which represents a powerful element that guarantees the
realisation of the principle of rule of law. Constitutional judiciary, acting
in relation to the workings of ordinary judiciary, evaluates whether the
judicial organ has respected constitutional boundaries inside of which the
independent judicial power must stay, leaving untouched to judicial power
the right to review and correct its decision. Thus, the constitutional court
does not adjudicate in lieu of the ordinary court, does not take over its
jurisdiction, nor by its activity solves the judicial dispute in meritum. In
keeping with the constitutional formula which regulates its constitutional
position, nature and functions, the constitutional court, in relation to ordi-
nary judiciary, investigates whether the judicial power, in execution of its
constitutionally delegated functions, moved within the framework of the
constitution, and whether, by acts of the judicial power, constitutionally
guaranteed human rights were breached or infringed. 

In the Republic of Serbia, the Constitution of 2006. introduced direct pro-
tection of human rights and freedoms. The Constitution strenghtened the
position of the Constitutional Court with a modified model of elections for
justices, wider circle of empowered petitioners for the instigation of a con-
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158 stitutional dispute, and in largest measure by providing it with new com-
petences. Nowadays, in the competence of the Constitutional Court are
various disputes instigated by the appeal as a legal remedy, among which
is the constitutional appeal. Thus, the Constitutional Court of Serbia has
become the organ competent for the provision of protection against all acts
of public powers. Immediately after the establishment of this competence
of the Constitutional Court the question of the relationship between con-
stitutional and ordinary judiciary appeared in professional circles. While
the Constitutional Court opined that even the judicial decisions can be the
subject matter of constitutional appeal, the majority of ordinary judiciary
held a different view, which claimed that constitutional appeal is improp-
er against judicial decisions, that it is only valid against acts of state exec-
utive organs. Arguments of this group were that this is exactly the way
practice works in other states that have constitutional judiciary, that, in
view of the wording of the Constitution, the protection of human and
minority rights is exercised in front of ordinary courts and that the provi-
sions of the Constitution deny the possibility of extra-judicial review of
judicial decisions, which can be reviewed only by a competent court in the
regulated procedure. Another argument in favour of this view was the fact
that the Constitution of Serbia does not define courts as state organs. In
the tense climate which was created by the introduction of this new com-
petence of the Constitutional Court, the Constitutional Court itself
answered these questions by acting upon constitutional appeals, and by
achieving results in this field of its activity that not only diminished
declared fears and reserves, but also totally displaced them. By acting care-
fully in regard to filed constitutional appeals, the Constitutional Court did
not impose itself as the supervisory instance upon ordinary judiciary. What
is more, the Constitutional Court refrained from acting as the higher
instance in regard to decisions of ordinary courts, and in every instance
which enabled it, declared that constitutional appeal cannot be deemed as
a legal remedy which reviews the legality of decisions of ordinary courts.
Shortly after the start of activities following the filing of constitutional
appeals, the Constitutional Court of the Republic of Serbia received excel-
lent marks by European institutions and constitutional appeal was marked
as an effective legal remedy. The Constitutional Court showed a necessary
measure of judicial reticence and did not involve itself into investigations
of all legal deficiencies of judicial decisions, but restrained itself only to
examining breaches of constitutional rights and freedoms which the
appelants themselves indicated. While at that, the Constitutional Court did
not refrain from active approach, in order to realise, through the exercise
of its constitutional competence to act upon constitutional appeals, its role
of direct protector of human rights guaranteed by the constitution. By this
active approach in the treatment of thousands of constitutional appeals
which are filed yearly, the Constitutional Court of the Republic of Serbia
has gained the confidence of citizens, the proof for this being the numbero
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of filed and processed constitutional appeals. It is equally important as the
aforementioned to stress that the Constitutional Court of Serbia did not, by
acting upon the constitutional appeals, diminish the integrity of ordinary
judiciary, nor has it endangered the independent position of judicial
power. By acting as the protector of highest ranking law contained in the
valid Constitution, the Constitutional Court acted in the manner and with
intensity which did not cross the boundaries of the constitutionally estab-
lished normative framework. 

ÐÅ ÇÞ ÌÅ

Êîíñ òè òó öèÿ Ðåñ ïóá ëè êè Ñåð áèÿ 2006 ãî äà óê ðå ïè ëà ïî çè öèè Êîíñ òè -
òó öè îí íî ãî Ñó äà ïó òåì ïðå äîñ òàâ ëå íèÿ åìó íî âûõ ïîë íî ìî ÷èé, à òàê -
æå ðàñ øè ðèâ êðóã ñóáú åê òîâ, óïîë íî ìî ÷åí íûõ îá ðà ùàòü ñÿ â Ñóä.
Êîíñ òè òó öè îí íûé Ñóä ñòàë îð ãà íîì, êîì ïå òå íò íûì îáåñ ïå ÷è âàòü çà -
ùè òó îò ëþ áûõ äåéñòâèé ãî ñó äà ð ñòâåí íûõ îð ãà íîâ. Êîíñ òè òó öè îí íûé
Ñóä âû ðà çèë ìíå íèå, ÷òî äà æå ñó äåá íûå ðå øå íèÿ ìî ãóò áûòü ïðåä ìå -
òîì êîíñ òè òó öè îí íî ãî îá æà ëî âà íèÿ, îä íà êî áîëü øè í ñòâî ñó äåé îáû÷ -
íûõ ñó äîâ ïðè äåð æè âà ëèñü ïðî òè âî ïî ëîæ íîé òî÷ êè çðå íèÿ.

Îä íà êî Êîíñ òè òó öè îí íûé Ñóä íå äåéñòâó åò â êà ÷å ñò âå íàä çîð íîé èíñ -
òàí öèè â îò íî øå íèè ñó äîâ îá ùåé þðèñ äèê öèè. Êîíñ òè òó öè îí íûé Ñóä
íå âìå øè âà åò ñÿ â ðàñ ñìîò ðå íèå þðè äè ÷åñ êèõ íå äîñ òàò êîâ ñó äåá íûõ
ðå øå íèé, à ðàñ ñìàò ðè âà åò ëèøü âîï ðîñ íà ðó øå íèÿ êîíñ òè òó öè îí íûõ
ïðàâ è ñâî áîä, íà êî òî ðûå óêà çà ëè ñà ìè çà ÿ âè òå ëè.

Òà êèì îá ðà çîì, Êîíñ òè òó öè îí íûé Ñóä Ñåð áèè íå ñòà âèò ïîä óã ðî çó
íå çà âè ñè ìîñòü ñó äåá íîé âëàñ òè.
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160 CONSTITUTIONAL LITIGATION 
AND THE JUDICIAL SYSTEM IN ROMANIA –

WITH SPECIAL REFERENCE TO THE 
INDEPENDENCE OF THE JUDICIARY 

SIMONA-MAYA TEODOROIU

Judge­of­the­Constitutional­Court­of­Romania

ioniŢA CoChinŢu
Assistant-Magistrate­at­the­Constitutional­Court­of­Romania

Dear President of the Constitutional Court of Armenia,

Dear Chairman,

Distinguished guests,

Dear colleagues,

It is an honour and a pleasure for me to participate in this reunion and on
behalf of the judges of the Constitutional Court of Romania and on my
behalf, I would like to congratulate the President and Members of the
Constitutional Court of Armenia for the 20th Anniversary and for the excel-
lent organization of this event.

Coming to the main subject of our Conference, please allow me to men-
tion some relevant aspects of the jurisprudence of the Constitutional Court
of Romania, as concerns the role of the Court to strengthening the rule of
law in the light of the principle of the independence of the judiciary and
the separation of powers of the state. 

As known, the constitutional democracy means, inter alia, that the State is
organized according to the principle of separation and balance of powers

− legislative, executive and judicial1. 

Regarding the judiciary, the Constitution of Romania (Article 126) states
that “justice shall be meted out by the High Court of Cassation and Justice
and by the other courts set up under the law”. Also, pursuant to Article 124
of the Basic Law, justice shall be rendered in the name of the law, shall be
a unique one, impartial and equal for all, and judges are independent and
they subject only to the law.
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1 Article 1 paragraph (4) of the Constitution of Romania. It should be noted that the judicial authori-

ty has a special chapter reserved in the Constitution of Romania and the judicial authority includes:

the courts, the Public Ministry and the Superior Council of Magistracy. 
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Both, the doctrine2 and the case-law3 underline that the problem of the
independence of justice must be analysed at least under two approaches:
a functional approach and a personal or subjective one.

Regarding the functional independence, it requires, one the one hand, that
the judicial  bodies do not belong to the executive or legislative, and, on
the other hand, that the courts are independent in the exercise of their
functions, are not subject to interferences from the legislative power, the
executive power or individuals.

The principle of the independence of justice, as underlined in Article 124
paragraph (3) of the Constitution of Romania, comes from the separation
of powers, from the need for a balance between the authorities exercising
the State power4. This inherent principle5 of separation of powers provides
the judges the freedom to settle, only under the law, the cases with which
they are vested, having the significance of the fact that judges cannot be
subject to any interference from the other public authorities. Also, it
includes both the obligation of judges to solve the cases only under the
law, and on the other hand, the obligation of all the public authorities to
refrain from any interference in the judicial activity6. 

In this context it is to be mentioned that the Romanian Constitutional
Court decided that judicial review of a sentence (rendered through the
appeal to a judicial decision, by a superior court) did not represent a lim-
itation of the independence of justice, as the judicial review is always a
posterior one, without being possible to influence the judge who initially
gave the judgment subject to judicial review7. The guidelines given by a
court of appeal are mandatory for the judges of inferior courts, and these
guidelines have nothing to do with a situation that is not allowed, for ex.,
it is not legally allowed for a judge to receive guidelines about how to
judge a specific case.8

On the other hand, the Romanian Constitutional Court mentioned in some
of its decisions that “in all the legislations the interference of the superior
courts is admitted within the system of legal remedies, not violating the
principle of the independence of justice”9, the same concerns also the case-
law of the European Court of Human Rights referring to the concept of

2 As for the constitutional principle referring to the independence of judges, see, at large, M.V. Ciobanu, Constituţia
României, Comentariu pe articole, coordinators  I. Muraru, E.Tănăsescu, C.H.Beck Publishing House, Bucharest,
2008, p. 1221-1225. 

3 Decision no. 872 of 25 June 2010, published in the Official Gazette of Romania, Part I, no. 433 of 28

June 2010.
4 Decision no. 360 of 12 December 2002, published in the Official Gazette no.148 of 7 March 2003.
5 Decision no. 332 of 27 November 2001, published in the Official Gazette of Romania, Part I, no. 113

of 12 February 2002.
6 Decision no. 360 of 12 December 2002, previously cited.
7 Idem.
8 Decision no. 332 of 27 November 2001, previously cited.
9 Decision no. 26 of 18 January 2011, published in the Official Gazette of Romania, Part I, no. 113 of

14 February 2011.
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“independent court”, as laid down in Article 6 paragraph 1 of the
Convention for the protection of human rights and fundamental freedoms.10

Moreover, the judicial review of the court decision through the appeal is
based on the provisions of Article 129 of the Romanian Constitution, men-
tioning that “Judicial decisions may be appealed against by the parties con-
cerned and by the Public Ministry, according to the law”11.

As for the other approach of the independence of judges – their person-
al, individual independence, it can be noticed that it is linked to their legal
Statute and status. Mainly, the criteria for evaluating and ranking the per-
sonal independence are the following: the recruitment of judges, the length
of the appointment, the removal from office, the collegiality, the legal pro-
visions establishing their salaries, the freedom of expression of judges and
their right to set up professional organisations (in order to defend their
professional interests), the incompatibilities, the interdictions, the continu-
ous training and last but not the least the responsibility of judges.12

The establishment of these criteria is based on certain constitutional pro-
visions and international documents concerning the independence of jus-
tice. Thus, we have in view the provisions of Article 125 of the Constitution
of Romania, providing that “Judges appointed by the President of Romania
are irremovable, according to the law. Proposals for appointment, and the
promotion, transfer and sanctions applied to judges shall be within the com-
petence of the Superior Council of Magistracy, as provided by its own
organic law. The office of a judge is incompatible with any other public or
private office, except that of an academic professional activity”. 

It should also be mentioned the “Fundamental principles concerning the
independence of magistracy”, adopted by the Seventh United Nations
Congress on Crime Prevention and Criminal Justice (Milano, 26 August —
6 September 1985) and confirmed by the United Nations Organization
General Assembly by resolutions no. 40/32 of 29 November 1985 and no.
40/146 of 13 December 1985, which expressly hold by Article 11 that “the
term of office of judges, their independence, their security, the adequate
remuneration, the working conditions, the pensions and the retirement age
are adequately secured by law”.

The same is the “Recommendation No. R (94)12 concerning the independ-
ence, effectiveness and the role of judges”, adopted in 1994 by the
Committee of Ministers of the Council of Europe, which underlined the
importance of the independence of judges to strengthen the pre-eminence
of law in democratic States and in the light of Article 6 of the Convention
for the Protection of Human Rights and Fundamental Freedoms, as well as
of the “[United Nations Organization] Fundamental principles concerning

162
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10 Case Pretto and others v Italy, 1983.
11 Decision no. 26 of 18 January 2011, previously cited.
12 Decision no. 872 of 25 June 2010, previously cited.



the independence of magistracy” and established, among other important
measures that Member States are to adopt, that “to ensure that the statute
and remuneration of judges are equal to the dignity of their profession and
responsibilities assumed”. It is also worth mentioning from the “European
Charter on the Statute of Judges”, adopted in 1998, which [at Article 6.4]
provides that “It specifies in this context that judges who have reached the
age of judicial retirement after the requisite time spent as judges must ben-
efit from payment of a retirement pension, the level of which must be as
close as possible to the level of their final salary as a judge”.

The Constitutional Court of Romania mentioned in some of its decisions
that the respective principles and measures regarding the statute and the
rights of magistrates are in direct relation with the provisions of Article 10
of the Universal Declaration of Human Rights and with the provisions of
Article 6 of the Convention for the Protection of Human Rights and
Fundamental Freedoms, referring to the fundamental right of any person to
be judged by a competent, independent and impartial law court, established
by law. 

In Romania, the justice reform, during the last years, has been part of the
overall reform of the society, respectively the creation of an independent,
impartial, credible and efficient judicial system. In this context, the
Constitutional Court was asked to issue an a priori decision and has
analysed, inter alia, aspects referring to the term of office of the sitting
judges of the High Court of Cassation and Justice; the termination or,
respectively, the shortening of all terms of office in exercise; the legal duty
of the Superior Council of Magistracy to submit each year a report to the
Parliament on the justice system and its activity. The measures concerning
the removal of the global economic crisis’ consequences referring to the
entire Romanian society, and thereby the judiciary have also been subject
to constitutional review.

I would like to briefly describe the jurisprudence of the Romanian
Constitutional Court on these important aspects:

1. Referring to the term of office of the sitting judges of the High Court of
Cassation and Justice:

The Constitutional Court decided that, in order to practice certain profes-
sions, including that of magistrates, considering the importance and the
complexity of the duties to be accomplished within these professions, rea-
sonable age limits can be established, in relation with the biological, phys-
ical and mental human skills and capacities, influenced by age in a certain
manner. The Court decided that this age limit should not be mandatory the
same as the standard age to retire. In the case of magistrates, the maxi-
mum age limit at which they can exercise their profession is 70 years old
or 68 years old, as it is laid down in the respective legislations of almost
all European States. 163

IN
T
E
R
N

A
T
IO

N
A
L
 A

L
M

A
N

A
C
. 
C
O

N
S
T
IT

U
T
IO

N
A
L
 J

U
S
T
IC

E
 I

N
 T

H
E
 N

E
W

 M
IL

L
E
N

N
IU

M



164 The Court indicated that the prohibition to maintain in the office after
reaching the retirement age for the judges, prosecutors and the respective
staff appears to be discriminatory, contrary to the principle enshrined by
Article 16 paragraph (1) of the Constitution13, in relation to the other cate-
gories of citizens benefiting of the general principles of the public pensions
system [on which the regulations of Law no. 19/2000 are based]. According
to these principles, based on the provisions of the Constitution, retirement
is a fundamental right of each citizen, and not an obligation, and the appli-
cation for retirement is made at the request of the right’s holder, not being
required by any legal provisions.

The Constitutional Court found that the respective legal provisions also
violate the principles of independence and irremovability of judges, pro-
vided by Article 124 paragraph (3) and Article 125 paragraph (1) of the
Constitution, in that they are dismissed, with or without retirement, regard-
less of whether or not they have the capacity to continue their activity,
whether or not they are still professionally appropriate.

In its decision, the Court mentioned also that the legal provisions aiming
to oblige the magistrates to retire at a so-called “standard age” (as other
professions) is contrary to the provisions of Article 155 paragraph (5) of the
Constitution, according to which the sitting judges of the High Court of
Cassation and Justice “shall continue their office until expiration of the
term of office for which they serve following appointment”. 

2. Regarding the term of office of the magistrates having leading positions,
as well as the termination or the shortening of all terms of office during
their exercise:

The Romanian Constitutional Court decided in 200514 that the legislator is
free to resize, by a new law, the length of the terms of office of the lead-
ing positions in a different way than the law in force, but only for the
future, not for the current terms of office, otherwise it would mean to vio-
late the rule of the non-retroactivity of a law, which is a constitutional rule,
provided by Article 15 paragraph (2) of the Constitution15. 

Moreover, the Court mentioned that the removal from office of all judges
and prosecutors having leading positions, appears as an individual meas-
ure that exceeds the legislative power competence and improperly inter-
feres with the judicial power, article 1 paragraph (4) of the Constitution of
Romania on the separation of powers is also being violated16.
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13 Pursuant to Article 16 paragraph (1) of the Constitution of Romania, “Citizens are equal before the

law and public authorities, without any privilege and or discrimination”.
14 Aspects mentioned in the recitals of Decision no. 375/2005.
15 Pursuant to Article 15 paragraph (2) of the Constitution of Romania, “The law shall only take effect

for the future, except the more favourable law which lays down penal or administrative sanctions”.
16 Decision no. 375/2005, previously cited.
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3. Concerning the reduction by 25% of the salaries, in the context of the
global economic/financial crisis:

In this regard, the Constitutional Court  decided17 that the remuneration of
judges is not the only factor that ensures the independence of the judici-
ary with the observance of the conditions provided by Article 53 of the
Romanian Constitution and its temporary reduction does not create a
threat to the independence of the judiciary, considering also that the
salaries’ temporary cut has been introduced for all categories of budgetary
staff. The rights of a certain socio-professional category cannot be seen in
an absolute manner, but shall be regarded in the context of the principle
of equality, namely the intangibility or increase of benefits granted to a
group automatically means the worsening of another group of persons. 

However, the Romanian Constitutional Court mentioned in its decisions of
2010, that judicial power is a part of the entire Romanian society and
should be integrated in, and its needs must be approved and observed by
the society and judicial power itself, as well as the executive and the leg-
islative power have an important role to play in ensuring it. The Court
underlined that during the economic crisis, social solidarity means also
that each citizen assumes a proportional responsibility for eliminating the
crisis’ consequences and that judges shall act in solidarity with other citi-
zens of the country.

4. Referring to the pension of magistrates (the so-called service pension or
special pension).

The Court found that the constitutional statute of magistrates - statute
developed by organic law and containing a series of incompatibilities and
interdictions, as well as the responsibilities and risks that involves the exer-
cise of these professions – requires the grant of a service pension as a
component of the independence of justice, guarantee of the rule of law,
provided by Article 1 paragraph (3) of the Constitution.

Thus, deciding within the a priori constitutional review, the legal texts that
eliminated “the service pensions of judges, prosecutor and respectively
Assistant-Magistrates of the Constitutional Court – were declared uncon-
stitutional18 in 2010.

The Constitutional Court underlined that the service pension/special pen-
sion of magistrates represents a compensation of the absence of certain
fundamental rights, such as the exclusively political rights19 and the socio-
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17 See in this respect Decision no. 872 of 25 June 2010, previously cited.
18 Decision no. 873 of 25 June 2010, published in the Official Gazette of Romania, Part I, no. 433 of 28

June 2010.
19 For instance, to right to be elected in the Chamber of Deputies, Senate, in the position of President

of Romania or I the local administration bodies, as well as the right to be elected in the European

Parliament.



166 economic rights20, as well as of the incompatibilities established at consti-
tutional level during the entire professional carrier21. It is also noted that
the interdictions provided by the Statute of judges and prosecutors22 are
added to these incompabilities, and, on the other hand, the fact that a
judge should get a salary from a special or service pension taking into
account the responsibilities and risks of the profession of judge, that con-
cern, as a whole package, the entire length of his/her career23.

5. Referring to the legal duty of the Superior Council of Magistracy24 to
submit every year a report  to the Parliament on the actual status of jus-
tice and on its own activity:

This legal provision was criticised from the perspective of a possible viola-
tion of the Article 1 paragraph (4) of the Romanian Constitution, referring
to the separation of powers of the state, as well as possible violations of
articles 124 and 126 of the Romanian Constitution, referring to the inde-
pendence of justice and its administration only through courts of justice.

The Constitutional Court25 found that such a criticism is unjustified: the
legal provision that oblige the SCM to draft a report on the existing status
of the judiciary, as well as on its own activity, to submit it to the Chambers
of the Parliament and to publish it in the Official Gazette of Romania, gives
substance to the principle of separation and balance of powers – as stat-
ed in Article l paragraph (4) of the Constitution, which requires mutual col-
laboration and information between powers of the state and  public author-
ities. 

Considering the above-mentioned aspects, please allow me to conclude by
mentioning that the independence of judges means, first of all, the removal
of any possible influence so that, within the judicial activity, the law courts,
respectively the judges ground their activity only on the law26.

As the Romanian Constitutional Court noted in its jurisprudence, the con-
stitutional principle of the independence of judges necessarily involves
their responsibility (no matter if it is a civil liability, a criminal one or a
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20 For instance, the right to collective negotiations on labor, the right to strike, economic freedom.
21 Pursuant to Article 125 paragraph (3) of the Constitution of Romania, the position of judge is incom-

patible to any other public or private function, except the teaching positions in higher education.

Law no. 303/2004 on the statute of judges and prosecutors, republished in the Official Gazette of

Romania, Part I, no. 826 of 13 September 2005.
22 Decision no. 873 of 25 June 2010, previously cited.
23 Judicial authority has a different chapter reserved in the Constitution of Romania and it includes:

law courts, Public Ministry and Superior Council of Magistracy. The Superior Council of Magistracy

is provided by the Constitution of Romania at Articles 133-134, being the guarantor of the independ-

ence of justice.
24 Decision no. 375/2005, previously cited.
25 I. Vida, Conference of Heads of Institutions of the Association of Constitutional Courts using the

French language (A.C.C.P.U.F.) on the “Independence of judges and courts”, Bucharest, 2005.
26 Decision no. 2 of 11 January 2012, published in the Official Gazette of Romania, Part I, no. 131 of

23 February 2012.
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disciplinary one), as the independence of the judge is not and cannot be
interpreted as a discretionary exercise of their powers and duties.

However, it is the final role of the legislator to implement the necessary
balance between the independence and the responsibility of judges, with
the observance of the constitutional provisions in this field, and of the com-
mitments assumed by Romania through the European and International
treaties to which it is a party,27 as the separation of powers does not mean
the lack of control mechanisms and tools between State powers and
authorities, on the contrary it involves the existence of a mutual control,
as well as balance between the exercise of their duties28. 

ÐÅ ÇÞ ÌÅ

Ñòàòüÿ 126 Êîíñ òè òó öèè Ðó ìû íèè ãëà ñèò: "Ïðà âî ñó äèå îñó ùå ñ òâëÿ åò -
ñÿ Âåð õîâ íûì ñó äîì ïðà âî ñó äèÿ è îñ òàëü íû ìè ñó äåá íû ìè èíñ òàí öè ÿ -
ìè, óñ òà íîâ ëåí íû ìè çà êî íîì". Êðî ìå òî ãî, â ñî îò âå ò ñòâèè ñî ñòàòü åé
124 Îñ íîâ íî ãî Çà êî íà ïðà âî ñó äèå îñó ùå ñ òâëÿ åò ñÿ èìå íåì çà êî íà.
Ñóäüè íå çà âè ñè ìû è ïîä ÷è íÿ þò ñÿ òîëü êî çà êî íó.

È äîêò ðè íà, è ïðå öå äå íò íîå ïðà âî ïîä ÷åð êè âà þò, ÷òî âîï ðîñ íå çà âè -
ñè ìîñ òè ïðà âî ñó äèÿ äîë æåí áûòü ðàñ ñìîò ðåí â äâóõ àñ ïåê òàõ: â ôóíê-
 öè î íàëü íîì è ëè÷ íîì èëè ñóáú åê òèâ íîì.

Ôóíê öè î íàëü íàÿ íå çà âè ñè ìîñòü òðå áó åò, ÷òî áû ñó äåá íûå îð ãà íû íå
îò íî ñè ëèñü íè ê èñ ïîë íè òåëü íîé, íè ê çà êî íî äà òåëü íîé âëàñ òè, áû ëè
íå çà âè ñè ìû ïðè îñó ùå ñ òâëå íèè ñâî èõ ïîë íî ìî ÷èé è íå ïîä âåð ãà ëèñü
íè êà êî ìó âëè ÿ íèþ ñî ñòî ðî íû çà êî íî äà òåëü íîé è èñ ïîë íè òåëü íîé
âëàñ òåé èëè èõ äîëæ íî ñò íûõ ëèö.

Êîíñ òè òó öè îí íûé ïðèí öèï íå çà âè ñè ìîñ òè ñó äåé îáÿ çà òåëü íî ïðåä ïî -
ëà ãà åò èõ îò âå ò ñòâåí íîñòü. IN
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27 Decision no. 637 of 3 October 2006, published in the Official Gazette of Romania, Part I, no. 914 of

9 November 2006.



168 ÎÁÚ­ÅÊ­ÒÈÂ­ÍÎÑÒÜ­ÐÅ­ØÅ­ÍÈÉ­ÎÐ­ÃÀ­ÍÎÂ
ÊÎÍÑ­ÒÈ­ÒÓ­ÖÈ­ÎÍ­ÍÎ­ÃÎ­ÍÎÐ­ÌÎ­ÊÎ­ÍÒ­ÐÎ­Ëß

ÀËÅÊ­ÑÅÉ­ËÈ­ÂÅ­ÐÎ­ÂÑ­ÊÈÉ

Çà­âå­äó­þ­ùèé­Êà­ôåä­ðîé­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âà­
Ñàíêò-Ïå­òåð­áó­ð­ãñêî­ãî­ãî­ñó­äà­ð­ñòâåí­íî­ãî­ýêî­íî­ìè­÷åñ­êî­ãî­

óíè­âåð­ñè­òå­òà

Ïî ëî æå íèå îð ãà íîâ êîíñ òè òó öè îí íî ãî íîð ìî êî íò ðî ëÿ â ñèñ òå ìå ðàç -
äå ëå íèÿ ãî ñó äà ð ñòâåí íîé âëàñ òè ÿâ ëÿ åò ñÿ ïðåä ìå òîì èí òåí ñèâ íî ãî îá -
ñóæ äå íèÿ êàê â ïî ëè òè ÷åñ êîì, òàê è â êîíñ òè òó öè îí íî-ïðà âî âîì àñ -
ïåê òàõ. Ïî ëå ìè êà îñ íî âû âà åò ñÿ íà àíà ëè çå ðå øå íèé êîíñ òè òó öè îí -
íûõ ñó äîâ è ñòè ìó ëè ðó åò ñÿ òåì çíà ÷å íè åì, êî òî ðîå ýòè ðå øå íèÿ èìå -
þò â  ïî ëè òè êî-ïðà âî âîì ïðîñò ðà í ñòâå ãî ñó äà ð ñòâà. Äîêò ðè íàëü íûå
ïî çè öèè ó÷å íûõ ïî ýòî ìó âîï ðî ñó ðàç íÿò ñÿ â øè ðî êîì äè à ïà çî íå - îò
ïî ïû òîê âû âå äå íèÿ îð ãà íà êîíñ òè òó öè îí íî ãî íîð ìî êî íò ðî ëÿ èç ñèñ -
òå ìû îð ãà íîâ ãî ñó äà ð ñòâåí íîé âëàñ òè äî ïîë íî ãî  îòîæ äå ñ òâëå íèÿ åãî
ñ  ñó äà ìè îá ùåé þðèñ äèê öèè, íàñ òà è âàÿ â ýòîé ñâÿ çè íà èñê ëþ ÷å íèè
äëÿ îð ãà íà êîíñ òè òó öè îí íî ãî íîð ìî êî íò ðî ëÿ âîç ìîæ íîñ òè íîð ìà òèâ -
íî ãî ðå ãó ëè ðî âà íèÿ îá ùå ñò âåí íûõ îò íî øå íèé. Îä íè ïðà âî âå äû ñ÷è -
òà þò, ÷òî "êîíñ òè òó öè îí íûé ñóä - ýòî ñóä íàä âëàñòüþ"1, à äðó ãèå óêà -
çû âà þò íà íà ðó øå íèå ïðèí öè ïà ðàç äå ëå íèÿ ãî ñó äà ð ñòâåí íîé âëàñ òè
ðå øå íè ÿ ìè îð ãà íà êîíñ òè òó öè îí íî ãî íîð ìî êî íò ðî ëÿ, êî òî ðûå îíè
òðàê òó þò êàê íå ïîñ ðå ä ñòâåí íûé íîð ìà òèâ íûé ðå ãó ëÿ òîð îá ùå ñò âåí -
íûõ  îò íî øå íèé. Ïðè ýòîì áîëü øè í ñòâî ó÷å íûõ ïðèç íà þò íå îá õî äè -
ìîñòü èìåí íî ñó äåá íîé ôîð ìû äëÿ îð ãà íà êîíñ òè òó öè îí íî ãî íîð ìî -
êî íò ðî ëÿ ñ åå îá ùå î áÿ çà òåëü íîñòüþ  ðå øå íèé è ñòðî ãîé, íîð ìà òèâ íî
îáóñ ëîâ ëåí íîé ïðî öå äó ðîé èõ ïðè íÿ òèÿ, îñî áåí íî íå îá õî äè ìîé äëÿ
ãî ñó äàðñòâ ñ "ìî ëî äîé äå ìîê ðà òè åé". Â òî æå âðå ìÿ â íà ó÷ íîé ñðå äå
ñîñ òî ÿ ëîñü îá ùåå ïî íè ìà íèå òî ãî, ÷òî ïðè ðî äà è ïðà âî âîå ñî äåð æà -
íèå  ðå øå íèé îð ãà íîâ êîíñ òè òó öè îí íîé þñ òè öèè è òðà äè öè îí íûõ ñó -
äîâ ðàç ëè÷ íû. 

Âà øå ìó âíè ìà íèþ  ïðåä ëà ãà þò ñÿ ðàñ ñóæ äå íèÿ, ïîç âî ëÿ þ ùèå ñäå ëàòü
âû âî äû î ïðà âî âîé ñïå öè ôè êå ðå øå íèé îð ãà íîâ êîíñ òè òó öè îí íîé þñ -
òè öèè è âû òå êà þ ùèõ èç íå¸ îñî áåí íîñ òÿõ êîíñ òè òó öè îí íî ãî ñó äîï ðî -
èç âî ä ñòâà.

Áèá ëåéñ êèå òåêñ òû, íåçà âè ñè ìî îò ïðèç íà íèÿ òî ãî èëè èíî ãî íà ÷à ëà
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1 Áîí äàðü Í.Ñ. Ñó äåá íûé êîíñ òè òó öè î íà ëèçì â Ðîñ ñèè â ñâå òå êîíñ òè òó öè îí íî ãî ïðà âî ñó äèÿ.

Ì.: Íîð ìà; ÈÍÔ ÐÀ-Ì, 2011.



169

èñ òî÷ íè êîì ìè ðîç äà íèÿ, ÿâ ëÿ þò ñÿ ïëî äîì ÷å ëî âå ÷åñ êî ãî ðà çó ìà. Îá -
íà ðó æè âà å ìûå â íèõ ïðà âî âûå êîíñòðóê öèè ìîæ íî òðàê òî âàòü êàê
ìî äå ëè ñïî ñî áîâ ðå ãó ëè ðî âà íèÿ îá ùå ñò âåí íûõ îò íî øå íèé, ñëî æèâ -
øè å ñÿ â ïðî öåñ ñå ðàç âè òèÿ öè âè ëè çà öèè è ñòàâ øèå ïðåä òå ÷à ìè ðàç -
ëè÷ íûõ íàï ðàâ ëå íèé ñîâ ðå ìåí íî ãî íà ó÷ íî ãî ìî äå ëè ðî âà íèÿ. Ïî ý òî ìó
ðà çóì íî, óáå äèâ øèñü â èõ åñ òå ñò âåí íîé è îá ùåé äëÿ ÷å ëî âå ÷åñ êî ãî
ñîç íà íèÿ (èëè ïîä ñîç íà íèÿ!) ïðè ðî äå, èñ ïîëü çî âàòü èõ êàê äîñ òî âåð -
íûé èñ òî÷ íèê äëÿ ïî íè ìà íèÿ ñîâ ðå ìåí íûõ ïðà âî âûõ êà òå ãî ðèé. 

Îá ðà òèì ñÿ ê äå ñÿ òè çà ïî âå äÿì2, íà ïè ñàí íûì, ñîã ëàñ íî Áèá ëèè, íà êà -
ìåí íûõ ñêðè æà ëÿõ Áî ãîì è ïå ðå äàí íûõ Ìî è ñåþ. Äëÿ ðàç ðå øå íèÿ
êîíô ëèê òîâ îá ðà ùà þ ùèõ ñÿ ê íå ìó ëþ äåé Ìî è ñåé - ïåð âûé ñóäüÿ - íå
òîëü êî ïðè íè ìàë ðå øå íèÿ ïî êîíê ðåò íûì äå ëàì, íî äëÿ èõ ðàç ðå øå -
íèÿ òîë êî âàë çà ïî âå äè. Çà ïî âå äè è ïî ôîð ìå, è ïî ñî äåð æà íèþ ÿâ ëÿ -
þò ñÿ ïðà âî âû ìè ïðèí öè ïà ìè3, êà òå ãî ðèé íîå çíà ÷å íèå êî òî ðûõ ñî îò -
âå ò ñòâó åò ñîâ ðå ìåí íî ìó åñ òå ñò âåí íî-ïðà âî âî ìó ïî íè ìà íèþ. Ìî è ñåé
îò èìå íè Áî ãà, èñ õî äÿ èç äå ñÿ òè çà ïî âå äåé (òîë êóÿ èõ), ñîç äà âàë íî -
âûå ïðà âî âûå ïðèí öè ïû, òåì ñà ìûì óñ òà íàâ ëè âàë ïðà âî ïî ðÿ äîê è
ïðî ðî ÷å ñò âî âàë. Ñ îï ðå äå ëåí íîé äî ëåé óñ ëîâ íîñ òè ìîæ íî çàê ëþ ÷èòü,
÷òî òàê ñîç äà âà ëîñü ðàç âè âà þ ùå åñÿ åñ òå ñò âåí íîå ïðà âî - Çà êîí Áî -
æèé, îñ íîâ íû ìè ñòðóê òóð íû ìè ýëå ìåí òà ìè êî òî ðî ãî ÿâ ëÿ ëèñü ïðà âî -
âûå ïðèí öè ïû4 - îáú åê òèâ íî äåéñòâó þ ùèå ðå ãó ëÿ òî ðû îá ùå ñò âåí íûõ
îò íî øå íèé. Ïî äîá íóþ êîíñòðóê öèþ ôîð ìè ðî âà íèÿ åñ òå ñò âåí íî ãî
ïðà âà ïðåä ëà ãà åò è ïðèç íàí íûé àâ òî ðè òåò â åâ ðåéñ êîì ïðà âå Ìå íà õåì
Ýëîí: "Â êàæ äîé þðè äè ÷åñ êîé ñèñ òå ìå ìîæ íî îá íà ðó æèòü íå êèå ôóí -
äà ìåí òàëü íûå ïðèí öè ïû, íà áà çå êî òî ðûõ îá ðà çî âà ëèñü âñå îñ òàëü -
íûå. Ýòè îñ íîâ íûå ïðèí öè ïû íå çûá ëå ìû è íå èç ìåí íû. Â åâ ðåéñ êîì
ïðà âå ýòî ïî âå ëå íèÿ Áîæüè â òîì âè äå, â êà êîì îíè âûê ðèñ òàë ëè çî âà -
ëèñü â Òî ðå"5. Ñ òî÷ êè çðå íèÿ ñîâ ðå ìåí íûõ êîíñ òè òó öè îí íûõ ïî íÿ -
òèé, äå ñÿòü çà ïî âå äåé - ýòî ñèñ òå ìà ïðà âî âûõ ôóí äà ìåí òàëü íûõ ïðèí -
öè ïîâ, ðå à ëè çó þ ùèõ èå ðàð õèþ ãó ìà íèñ òè ÷åñ êèõ öåí íîñ òåé âî ãëà âå ñ
âûñ øåé öåí íîñòüþ - "æèçíüþ ÷å ëî âå êà"6. Òî, ÷òî çà ïî âå äè ðå à ëè çó þò
âûñ øóþ öåí íîñòü - "æèçíü ÷å ëî âå êà", ïðî ÷è òû âà åò ñÿ âî âñåõ çà ïî âå -

2  Áèá ëèÿ / Ðîñ ñèéñ êîå Áèá ëåéñ êîå Îá ùå ñò âî. - Ì., 2000. "Èñ õîä". Ãë. 20. ñò. 3-17.
3 Þðè äè ÷åñ êèé (åñ òå ñò âåí íî-ïðà âî âîé), íå ëå ãè ñ òñêèé ïîä õîä ê ïî íè ìà íèþ ïðà âà õà ðàê òå ðè -

çó åò ñÿ òåì èëè èíûì ñïî ñî áîì îò äå ëå íèÿ "ïðà âà" îò "çà êî íà". Þðè äè ÷åñ êîå ïðà âî ïî íè ìà íèå

ïðåäñ òàâ ëÿ åò åñ òå ñò âåí íîå ïðà âî êàê íå÷ òî îáú åê òèâ íîå, èñ õî äÿ ùåå îò Áî ãà (â ðå ëè ãè îç íîé

òðàê òîâ êå) èëè îò ïðè ðî äû ðà çó ìà ÷å ëî âå êà (â ñâåòñ êîé èí òå ðï ðå òà öèè), íå çà âè ñÿ ùåå îò âî -

ëè çà êî íî äà òå ëÿ, è, ÷òî åùå áî ëåå âàæ íî - îò ïðî èç âî ëà ãî ñó äà ð ñòâåí íîé âëàñ òè. Ñîâ ðå ìåí -

íûå èñ ñëå äî âà òå ëè ñ÷è òà þò îñ íîâ íîé êà òå ãî ðè åé åñ òå ñò âåí íî ãî ïðà âà ïðà âîâîé ïðèí öèï.
4  Âî âñåõ áèá ëåéñ êèõ òåêñ òàõ îñ íîâ íûå êà òå ãî ðèè Çà êî íà Áîæü å ãî ëåê ñè ÷åñ êè îáîç íà ÷à þò ñÿ

êàê "óñ òà âû Áîæüè è çà êî íû åãî".
5  Ìå íà õåì Ýëîí. Åâ ðåéñ êîå ïðà âî. Ïîä îáù. ðåä. È. Þ. Êîç ëè õè íà. Ñïá.: - Èçä. "Þðè äè ÷åñ êèé

öåíòð Ïðåññ", 2002.  
6  Ìíå ìîæ íî âîç ðà çèòü, ÷òî âûñ øåé öåí íîñòüþ ñèñ òå ìû çà ïî âå äåé ÿâ ëÿ åò ñÿ "Áîã", ñ ÷åì ÿ íå -

ìåä ëåí íî ñîã ëà øóñü, íî ïðåäñ òàâ ëÿ åò ñÿ, ÷òî â ðàì êàõ ïîñò ðî å íèÿ èìåí íî êîíñ òè òó öè îí íîé

ìî äå ëè ïðåä ëà ãà åò ñÿ âûá ðàòü "æèçíü ÷å ëî âå êà" êàê âûñ øóþ öåí íîñòü, òåì áî ëåå ÷òî, áå çóñ -

ëîâ íî, âå ðà ñîõ ðà íÿ åò è ïðîä ëå âà åò æèçíü ÷å ëî âå êà. 
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äÿõ, íàï ðè ìåð, â çà ïî âå äè, ðå à ëè çó þ ùåé  âû òå êà þ ùèå èç âûñ øåé öåí -
íîñ òè ñî öè àëü íûå, ñå ìåé íûå öåí íîñ òè: "Ïî ÷è òàé îò öà òâî å ãî è ìà -
òåðü òâîþ, êàê ïî âå ëåë òå áå Ãîñ ïîäü, Áîã òâîé, ÷òî áû ïðîä ëè ëèñü äíè
òâîè, è ÷òî áû õî ðî øî òå áå áû ëî íà òîé çåì ëå, êî òî ðóþ Ãîñ ïîäü, Áîã
òâîé, äà åò òå áå"7. Â ñî äåð æà íèè ïðà âî âûõ ïðèí öè ïîâ Ìî è ñåÿ  òàê -
æå ìîæ íî âû ÿ âèòü ðå à ëè çà öèþ âûñ øåé äëÿ Áèá ëèè öåí íîñ òè -
"æèçíüþ ÷å ëî âå êà": "…Ñëó øàé òå çà êî íû, êî òî ðûå ÿ íà ó ÷àþ âàñ èñ ïîë -
íÿòü, äà áû âû áû ëè æè âû è ðàçì íî æè ëèñü…"8. Ïðà âî âû ìè ïðèí öè ïà ìè
ÿâ ëÿ þò ñÿ è íà ïó ò ñòâèÿ Ìî è ñåÿ íàç íà ÷åí íûì èì ñóäü ÿì. Íî âåë ëû íà -
ïó ò ñòâèÿ ìîæ íî ñ÷è òàòü óñ òà íîâ ëå íè åì ïðèí öè ïîâ äå ìîê ðà òè ÷åñ êî ãî
ñó äîï ðî èç âî ä ñòâà: "…Âûñ ëó øè âàé òå  áðàòü åâ âà øèõ è ñó äè òå ñïðà âåä -
ëè âî, êàê áðà òà ñ áðà òîì, òàê è ïðè øåëü öà åãî, íå ðàç ëè ÷àé òå ëèö íà
ñó äå, êàê ìà ëî ãî, òàê è âå ëè êî ãî âûñ ëó øàé òå …"9. Èñ õî äÿ èç òåêñ òà "Èñ -
õî äà", ìîæ íî âîñ ñòà íî âèòü â ñîâ ðå ìåí íûõ òåð ìè íàõ è ââå äåí íóþ Ìî -
è ñå åì, â ñâÿ çè áîëü øèì îáú å ìîì îá ðà ùå íèé, ñó äåá íóþ ñèñ òå ìó. Íàç -
íà ÷åí íûå èì ñóäüè "...ñó äè ëè íà ðîä âî âñÿ êîå âðå ìÿ; î äå ëàõ âàæ íûõ
äî íî ñè ëè Ìî è ñåþ, à âñå ìà ëûå äå ëà ñó äè ëè ñà ìè"10. Â äàí íîì ñëó ÷àå
îïè ñû âà åò ñÿ íå èíñ òàí öè îí íàÿ ñó äåá íàÿ ñèñ òå ìà ðàñ ñìîò ðå íèÿ îä íèõ
è òåõ æå äåë â èå ðàð õèè ñó äîâ, à ñèñ òå ìà ðàçã ðà íè ÷å íèÿ êîì ïå òåí öèè
ìåæ äó íàç íà ÷åí íû ìè Ìî è ñå åì ñóäü ÿ ìè, ðàñ ñìàò ðè âà þ ùè ìè îáû÷ íûå
äå ëà, ïðè ìå íÿÿ Çà êîí Áî æèé è, âîç ìîæ íî, îá ðà çóÿ ïðå öå äåí òû, è Ìî -
è ñå åì, ðàç ðå øà þ ùèì ñïå öè àëü íûå äå ëà, êî òî ðûå òðå áó þò òîë êî âà íèÿ
çà ïî âå äåé è ñîç äà íèÿ íî âûõ ïðà âî âûõ ïðèí öè ïîâ. Îò ìå òèì, èñ õî äÿ èç
áèá ëåéñ êèõ òåêñ òîâ11, ÷òî ðàç ðå øå íèå ñó äåá íûõ äåë Ìî è ñåé ïî ðó ÷à åò
íå òîëü êî ñóäü ÿì, íî è ñâÿ ùåí íè êàì, êî òî ðûå, â îò ëè ÷èå îò ñó äåé, òîë -
êî âà ëè çà ïî âå äè, íî íå ñî öè àëü íûå ïðèí öè ïû, à ðå ëè ãè îç íûå, è óòî÷ -
íÿ ëè ïî ðÿ äîê ðå ëè ãè îç íûõ ïðåä ïè ñà íèé. Òà êèì îá ðà çîì, äëÿ  îáåñ ïå -
÷å íèÿ âåð õî âå í ñòâà Çà êî íà Áîæü å ãî â ñó äåá íîé äå ÿ òåëü íîñ òè è ðàç âè -
òèÿ ñî âî êóï íîñ òè ïðà âî âûõ ðå ãó ëÿ òî ðîâ îñó ùå ñ òâëÿ ëîñü ðàç ìå æå âà -
íèå äåéñòâèé ïî ïðè ìå íå íèþ ðå ëè ãè îç íûõ ïðåä ïè ñà íèé è ñîáñòâåí íî
ïðà âî âûõ ïðèí öè ïîâ12 - ðàç ðå øå íèþ êîíê ðåò íûõ äåë è ñîç äà íèþ íî -
âûõ ïðà âî âûõ ïðèí öè ïîâ - ðàç âè òèþ åñ òå ñò âåí íî ãî ïðà âà.

Èñ ñëå äî âà íèå ïðà âî âûõ ïðèí öè ïîâ Çà êî íà Áîæü å ãî ïîç âî ëÿ åò îá íà ðó -
æèòü ôîð ìû âîï ëî ùå íèÿ â áèá ëåéñ êèõ òåêñ òàõ êîíñ òè òó öè îí íûõ
èäåé. Èõ ïåð âè÷ íóþ ðå à ëè çà öèþ, â òîì ÷èñ ëå ïî ÿâ ëå íèå â ýò íè ÷åñ êèõ
ñî îá ùå ñò âàõ äå ìîê ðà òè ÷åñ êèõ èíñ òè òó òîâ, Ã. Ã. Àðó òþ íÿí îï ðå äå ëÿ åò
êàê íà ÷àëü íîå ðàç âè òèå êîíñ òè òó öè îí íîé êóëü òó ðû - èñ òî ðè ÷åñ êè ñëî -
æèâ øåé ñÿ, îáî ãà ùåí íîé îïû òîì ïî êî ëå íèé è âñå ãî ÷å ëî âå ÷å ñò âà öåí -
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7  Áèá ëèÿ / Ðîñ ñèéñ êîå Áèá ëåéñ êîå Îá ùå ñò âî. - Ì., 2000. "Âòî ðî çà êî íèå". Ãë. 5, ñò. 16.    
8  Òàì æå. "Âòî ðî çà êî íèå". Ãë. 4, ñò. 1.
9  Òàì æå. "Âòî ðî çà êî íèå".  Ãë. 1, ñò. 16.
10 Òàì æå. "Èñ õîä". Ãë. 18, ñò. 26.
11 Òàì æå. "Âòî ðî çà êî íèå". Ãë., ñò. 9.
12 Âîç ìîæ íî, ýòà ñè òó à öèÿ ÿâ ëÿ åò ñÿ ìî äåëü íûì èñ òî êîì áó äó ùå ãî êîíô ëèê òà äâóâ ëàñ òèÿ â ñðåä -

íå âå êî âûõ ãî ñó äà ð ñòâàõ - ðå ëè ãè îç íîé è ñâåòñ êîé âëàñ òåé.  À
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íî ñò íîé ñèñ òå ìû óáåæ äå íèé, ïðåäñ òàâ ëå íèé, ïðà âî ñîç íà íèÿ. Â îñ íî âå
îá ðà çî âà íèÿ êîíñ òè òó öè îí íîé êóëü òó ðû ëå æàò ýò íè ÷åñ êèå îáû ÷àè è
òðà äè öèè, ìî ðàëü íûå íîð ìû, ðå ëè ãè îç íûå êà íî íû, êî òî ðûå èñ ïîë íÿ -
ëèñü è ñîõ ðà íÿ ëèñü êàê îáÿ çà òåëü íûå óñ ëî âèÿ ïî âå äå íèÿ äëÿ ïðåäñ òà -
âè òå ëåé îï ðå äå ëåí íîé ñî öè àëü íîé îáù íîñ òè13. Óðî âåíü ðàç âè òèÿ êîíñ -
òè òó öè îí íûé êóëü òó ðû, îò ðà æåí íûé â áèá ëåéñ êèõ òåêñ òàõ, ïîç âî ëÿ åò
ñäå ëàòü âû âîä, ÷òî äëÿ åâ ðåéñ êî ãî íà ðî äà Áèá ëèÿ áû ëà ðå à ëè çî âàí íîé
ïðî òî êî íñ òè òó öè åé, ïðî ñó ùå ñò âî âàâ øåé íåñ êîëü êî ñî òåí ëåò. Ïåòð
Áà ðåí áîéì ñïðà âåä ëè âî ñ÷è òà åò áåñ öåí íûì äëÿ êîíñ òè òó öè î íà ëèñ òîâ
þðè äè ÷åñ êîå ñî äåð æà íèå áèá ëåéñ êèõ òåêñ òîâ14.

Êðî ìå óñ ëîâ íîé êîíñ òè òó öè îí íîé ìî äå ëè áèá ëåéñ êèå òåêñ òû ïðåä-
ñ òàâ ëÿ þò êîíñòðóê öèþ  ñïå öè ôè ÷åñ êî ãî ñó äîï ðî èç âî ä ñòâà, â ðàì êàõ
êî òî ðî ãî íå òîëü êî ðàç ðå øà ëèñü ñïî ðû î ïðà âå, íî è îáåñ ïå ÷è âà ëîñü
êàê âåð õî âå í ñòâî ýòî ãî ïðà âà, òàê è åãî ðàç âè òèå.

Ñ ðàç âè òè åì êîíñ òè òó öè îí íîé êóëü òó ðû è ñ óìåíü øå íè åì ðå ëè ãè îç -
íî ãî âëè ÿ íèÿ íà ãî ñó äà ð ñòâåí íîñòü ïîñ òå ïåí íî íà óðî âåíü òàêîé öåí -
íîñ òè, êàê "æèçíü ÷å ëî âå êà" âû õî äèò íî âàÿ âûñ øàÿ  êîíñ òè òó öè îí íàÿ
öåí íîñòü - "äîñ òî è í ñòâî ÷å ëî âå êà". Â ýòîì ïëà íå ïðè ìå ÷à òåëü íà ìûñëü
Í. Ñ. Áîí äà ðÿ î òîì, ÷òî êà òå ãî ðèÿ "äîñ òî è í ñòâî ÷å ëî âå êà", êî òî ðàÿ
"ãå íå òè ÷åñ êè èìå åò íðàâ ñòâåí íî-ýòè ÷åñ êîå ïðî èñ õîæ äå íèå", ÿâ ëÿ åò ñÿ
"îñ íî âîé áà çèñ íûõ öåí íîñ òåé ñîâ ðå ìåí íî ãî êîíñ òè òó öè î íà ëèç ìà"15.
Öåí íîñòü "äîñ òî è í ñòâî ÷å ëî âå êà" ðå à ëè çó åò ñÿ êàê âûñ øàÿ â ñîâ ðå ìåí -
íûõ êîíñ òè òó öè îí íûõ ìî äå ëÿõ - êîíê ðåò íûõ ñèñ òå ìàõ ôóí äà ìåí òàëü -
íûõ êîíñ òè òó öè îí íûõ ïðèí öè ïîâ, çà ëî æåí íûõ â ñî îò âå ò ñòâó þ ùèõ
êîíñ òè òó öè ÿõ. Èñ ÷åð ïû âà þ ùóþ õà ðàê òå ðèñ òè êó êîíñ òè òó öè îí íûì
ïðèí öè ïàì äà ̧ ò Ã. À Ãàä æè åâ: "Êîíñ òè òó öè îí íûå ïðèí öè ïû, ÿâ ëÿ ÿñü,
åñ òå ñò âåí íî, ðàç íî âèä íîñòüþ ïðà âî âûõ ïðèí öè ïîâ, ïðåäñ òàâ ëÿ þò ñî -
áîé áà çî âûå ìè ðî âî ç çðåí ÷åñ êèå þðè äè ÷åñ êèå ïðåä ïè ñà íèÿ, ïðè áû âà -
þ ùèå â "ñâåð íó òîì âè äå". Îíè õà ðàê òå ðè çó þò ñÿ íà è âûñ øåé ñòå ïåíüþ
íîð ìà òèâ íîé îáîá ùåí íîñ òè, íå êî íê ðåò íûì þðè äè ÷åñ êèì ñî äåð æà íè -
åì (íå íîð ìà! - À.À.Ë) è â ñè ëó ýòî ãî - âû ñî êèì ïî òåí öè à ëîì ðàç íîñ -
òî ðîí íå ãî ðàç âè òèÿ ïîñ ðå ä ñòâîì ôîð ìè ðî âà íèÿ ðàç âè âà þ ùèõ ñÿ
ïðåäñ òàâ ëå íèé î íèõ. Íå áó äó ÷è äî êîí öà ðàñ ïîç íàí íû ìè, îíè ðå àëü -
íû, íî âìåñ òå ñ òåì ïðåäñ òàâ ëÿ þò ñî áîé íå êîå òà èí ñòâî è ïî òî ìó, ïî -
äîá íî ïðèò ÷àì â ñâÿ ùåí íûõ òåêñ òàõ, îá ëà äà þò ìèñ òè ÷åñ êèì ñî äåð æà -
íè åì"16. 

Ðîëü Ìî è ñåÿ â ñîâ ðå ìåí íûõ êîíñ òè òó öè îí íûõ ãî ñó äà ð ñòâàõ â êà êîì-
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13 Harutunian G. G. Constitutional culture: The lessons of history and the challenges of time. - Yerevan,

2009.
14 Áà ðåí áîéì Ï.Ä. 3000 ëåò äîêò ðè íû ðàç äå ëå íèÿ âëàñ òåé. Ñóä Ñü þ òå ðà. - Ì.: "Ðîñ ñèéñ êàÿ ïî ëè -

òè ÷åñ êàÿ ýí öèê ëî ïå äèÿ", 2003. 
15 Áîí äàðü Í. Äîñ òî è í ñòâî ëè÷ íîñ òè â àê ñè î ëî ãè ÷åñ êîé ñèñ òå ìå êîíñ òè òó öè îí íî ãî ïðà âî ñó äèÿ

// Àëü ìà íàõ "Êîíñ òè òó öè îí íîå ïðà âî ñó äèå â íî âîì òû ñÿ ÷å ëå òèè". - Åðå âàí, 2014.
16 Ãàä æè åâ Ã.À. Ïðèí öè ïû ïðà âà è ïðà âî èç ïðèí öè ïîâ // Ñðàâ íè òåëü íîå êîíñ òè òó öè îí íîå îáîç -

ðå íèå. 2008. ¹ 2(63).
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òî ïëà íå (îá ðàç íî ãî âî ðÿ) èã ðà þò îð ãà íû êîíñ òè òó öè îí íîé þñ òè öèè.
Ìî è ñåé ðàç ðå øàë êîíê ðåò íûå ñó äåá íûå äå ëà (ïî êðàé íåé ìå ðå, äî
íàç íà ÷å íèÿ äðó ãèõ ñó äåé), òîë êóÿ çà ïî âå äè, è áûë "ïðà âîò âîð ÷åñ êèì
îð ãà íîì" - ñîç äà âàë ïðà âî. Îð ãà íû êîíñ òè òó öè îí íîé þñ òè öèè îáåñ ïå -
÷è âà þò âåð õî âå í ñòâî êîíñ òè òó öèè, íî ïðà âî âàÿ ïðè ðî äà ïðè íè ìà å -
ìûõ ðå øå íèé òà êî âà, ÷òî â èõ äå ÿ òåëü íîñ òè ìîæ íî âû äå ëèòü íå òîëü -
êî òðà äè öè îí íî ñó äåá íóþ, íî è ïðà âîò âîð ÷åñ êóþ ñîñ òàâ ëÿ þ ùóþ.

Äëÿ ðå øå íèÿ âîï ðî ñà î ñî îò âå ò ñòâèè êîíê ðåò íî ãî çà êî íà êîíñ òè òó öèè
îð ãà íû êîíñ òè òó öè îí íî ãî íîð ìî êî íò ðî ëÿ, èñ õî äÿ èç ñèñ òå ìû ôóí äà -
ìåí òàëü íûõ êîíñ òè òó öè îí íûõ ïðèí öè ïîâ (òîë êóÿ èõ â ñî âî êóï íîñ òè),
ñîç äà þò ïðà âî âûå ïî çè öèè (èëè èñ ïîëü çó þò óæå ñîç äàí íûå), ëî ãè ÷åñ -
êè îáóñ ëîâ ëåí íàÿ ïîñ ëå äî âà òåëü íîñòü êî òî ðûõ ïðè âî äèò ê èñ êî ìî ìó
âû âî äó - ðå çî ëþ òèâ íîé ÷àñ òè ðå øå íèÿ17. Ã.À. Ãàä æè åâ ðàñ ñìàò ðè âà åò
ïðà âî âûå ïî çè öèè îð ãà íà êîíñ òè òó öè îí íîé þñ òè öèè êàê ïðà âî âûå
ïðèí öè ïû, ïðè ãîä íûå äëÿ ðàç ðå øå íèÿ ãðóï ïû ñõîä íûõ þðè äè ÷åñ êèõ
êîë ëè çèé, èìå þ ùèå îá ùå î áÿ çà òåëü íîå çíà ÷å íèå è ïðåäñ òàâ ëÿ þ ùèå
ñî áîé "âû ÿâ ëåí íîå ñó äîì êðèñ òàë ëè çî âàí íîå ïðà âî"18. È, åñ ëè ñ÷è òàòü
îï ðå äå ëåí íóþ ñî âî êóï íîñòü ôóí äà ìåí òàëü íûõ êîíñ òè òó öè îí íûõ
ïðèí öè ïîâ (êîíñ òè òó öè îí íóþ ìî äåëü) ñòðóê òóð íîé îñ íî âîé Ïðà âà
Êîíñ òè òó öèè19, òî "âûê ðèñ òàë ëè çî âàâ øè å ñÿ" èç íåå ïðà âî âûå ïî çè öèè
è ÿâ ëÿ þò ñÿ ðàç âè òè åì ýòî ãî ïðà âà. Òà êèì îá ðà çîì, îñ íî âîé äëÿ ïðè -
íÿ òèÿ ñó äåá íî ãî ðå øå íèÿ, ñôîð ìó ëè ðî âàí íî ãî â åãî ðå çî ëþ òèâ íîé
÷àñ òè, ÿâ ëÿ þò ñÿ ïðà âîò âîð ÷åñ êèå äåéñòâèÿ îð ãà íà êîíñ òè òó öè îí íîé
þñ òè öèè ïî îáú åê òè âè çà öèè îá ùå ñò âåí íûõ îò íî øå íèé - ñîç äà íèþ
ïðà âà â åãî "åñ òå ñò âåí íî-êîíñ òè òó öè îí íîì"  ïî íè ìà íèè.

Êà êî âà çíà ÷è ìîñòü ýòèõ  àáñòðà êò íûõ ðàñ ñóæ äå íèé, äîêò ðè íàëü íûõ
êîíñòðóê öèé, èìå þ ùèõ áèá ëåéñ êîå ïðî èñ õîæ äå íèå, äëÿ îöåí êè ñå ãîä -
íÿø íå ãî óðîâ íÿ ðàç âè òèÿ êîíñ òè òó öè îí íûõ ïðà âî îò íî øå íèé? Îêà çû -
âà åò ñÿ, ïðåä ëî æåí íàÿ òå î ðå òè ÷åñ êàÿ ìî äåëü ïîç âî ëÿ åò óòî÷ íèòü, ìî -
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17 Èñ õî äÿ èç òå î ðå òè ÷åñ êî ãî ïðåäñ òàâ ëå íèÿ î òîì, ÷òî âñå ìå òî äû ïîç íà íèÿ äåéñòâè òåëü íîñ òè

èìå þò îá ùóþ ïðè ðî äó êàê ðå çóëü òàò ðàç âè òèÿ ÷å ëî âå ÷åñ êî ãî ðà çó ìà, ïðåäñ òà âèì íà ñåé ðàç

ìà òå ìà òè ÷åñ êîå îï ðå äå ëå íèå ïî íÿ òèÿ (àê ñè î ìà òè ÷åñ êàÿ ìî äåëü â ðàì êàõ òå î ðå òè êî-ìíî æå ñò -

âåí íîé êîí öåï öèè), î÷åíü ïî õî æåå íà òî, ÷òî ïî íè ìà åò ñÿ ïîä ìî òè âè ðî âî÷ íîé ÷àñòüþ ðå øå -

íèÿ îð ãà íà êîíñ òè òó öè îí íîé þñ òè öèè. Ëî ãè ÷åñ êèé âû âîä - ýòî "ðàñ ñóæ äå íèå ñ öåëüþ óñ òà íî -

âèòü èñ òèí íîñòü êà êî ãî-ëè áî óò âå ðæ äå íèÿ; ýòî ðàñ ñóæ äå íèå îïè ðà åò ñÿ íà ñèñ òå ìó àê ñè îì (ñî -

âî êóï íîñòü ôóí äà ìåí òàëü íûõ êîíñ òè òó öè îí íûõ ïðèí öè ïîâ - À.À.Ë.) è ñîñ òî èò â ïîñ ëå äî âà -

òåëü íîì ïå ðå õî äå îò ýòèõ àê ñè îì ê íî âûì ãè ïî òå çàì (ïðèí öè ïàì - ïðà âî âûì ïî çè öè ÿì -

À.À.Ë.), ëî ãè ÷åñ êè ñâÿ çàí íû ìè ñ ïðå äû äó ùè ìè. Â õî äå òà êî ãî ðàñ ñóæ äå íèÿ âîç íè êà åò êî íå÷ -

íàÿ öå ïî÷ êà ïîñ ëå äî âà òåëü íî âûä âè ãà å ìûõ ãè ïî òåç, îä íè èç êî òî ðûõ ïðè íè ìà þò ñÿ êàê íî âûå

(åñ ëè ðå øå íèå ñîñ òî ÿ ëîñü - À.À.Ë), à êàæ äîå èç îñ òàëü íûõ ëî ãè ÷åñ êè ñëå äó åò èç íå êî òî ðûõ ðà -

íåå ñôîð ìó ëè ðî âàí íûõ â ýòîì âû âî äå ãè ïî òåç (èëè â èíîì ñîñ òî ÿâ øåì ñÿ ðå øå íèè - À.À.Ë.);

ïîñ ëåä íèì â âû âî äå äîëæ íî áûòü óò âå ðæ äå íèå, èñ òèí íîñòü êî òî ðî ãî îáîñ íî âû âà åò ñÿ ýòèì

ðàñ ñóæ äå íè åì".
18 Ãàä æè åâ Ã.À. Ïðà âî âûå ïî çè öèè Êîíñ òè òó öè îí íî ãî Ñó äà Ðîñ ñèéñ êîé Ôå äå ðà öèè êàê èñ òî÷ -

íèê êîíñ òè òó öè îí íî ãî ïðà âà // Êîíñ òè òó öè îí íîå ïðà âî ñó äèå â ïîñò êîì ìó íèñ òè ÷åñ êèõ ñòðà -

íàõ: Ñá. äîê ëà äîâ. - Ì., 1999. - Ñ. 116.
19 Ëè âå ðî âñ êèé À.À. Î ïðà âî ïî íè ìà íèè â êîíñ òè òó öè îí íîé þñ òè öèè // Êîíñ òè òó öè îí íîå è ìó -

íè öè ïàëü íîå ïðà âî. 2015. ¹ 6.À
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æåò áûòü äà æå îñîç íàòü ïî-íî âî ìó çíà êî âûå ïðà âî âûå  ïî íÿ òèÿ, êî -
òî ðûå ïðåæ äå âîñï ðè íè ìà ëèñü èñê ëþ ÷è òåëü íî â ïðè âû÷ íîé, ïî çè òè -
âè ñ òñêîé ïà ðà äèã ìå: ïðà âî - ýòî çà êîí; ñóä -  ïðà âîï ðè ìå íè òåëü íûé
îð ãàí, îñó ùå ñ òâëÿ þ ùèé ïðà âî ñó äèå; ñóäüÿ äîë æåí áûòü áåñï ðè ñò ðàñ -
òåí!

Âîñ ïîëü çó åì ñÿ ïî íÿ òè åì ïðà âîï ðè ìå íè òåëü íîé äå ÿ òåëü íîñ òè, ðàç ðà -
áî òàí íûì Ñ.Ñ. Àëåê ñå åâûì äëÿ ñó äîâ îá ùåé þðèñ äèê öèè20. Ïðà âîï ðè -
ìå íè òåëü íàÿ äå ÿ òåëü íîñòü  ðàñ ñìàò ðè âà åò ñÿ êàê "îð ãà íè çà öè îí íîå âû -
ðà æå íèå ïðè ìå íå íèÿ ïðà âà, ïðåäñ òàâ ëÿ þ ùåå ñî áîé ñèñ òå ìó ðàç íî ðîä -
íûõ ïðà âîï ðè ìå íè òåëü íûõ äåéñòâèé". Àâ òîð ðàñ ñìàò ðè âà åò ñëå äó þ -
ùèå å¸ ñòà äèè:

- óñ òà íîâ ëå íèå â ñó äåá íîì ïî ðÿä êå ôàê òè ÷åñ êèõ îáñ òî ÿ òåëüñòâ äå ëà
ïó òåì èñ ñëå äî âà íèÿ è îöåí êè äî êà çà òåëüñòâ, ïðåä ëà ãà å ìûõ ñòî ðî íà -
ìè â óñ òà íîâ ëåí íûõ ñî îò âå ò ñòâåí íûì ñó äîï ðî èç âî ä ñòâîì ñðåä ñòâàõ
äî êà çû âà íèÿ: ñâè äå òåëüñ êèõ ïî êà çà íèé, ýêñ ïå ðò íûõ çàê ëþ ÷å íèé è
ò.ä.;

- óñ òà íîâ ëå íèå þðè äè ÷åñ êîé îñ íî âû äå ëà: âû áîð íîðì çà êî íà è èõ
îñî áîå "ïðà âîï ðè ìå íè òåëü íîå òîë êî âà íèå";

- íà îñ íî âå óñ òà íîâ ëåí íûõ ñó äîì ôàê òè ÷åñ êèõ îáñ òî ÿ òåëüñòâ, âû áî ðà
è óÿñ íå íèÿ íîðì çà êî íà ïðè íÿ òèå ðå øå íèÿ ïî þðè äè ÷åñ êî ìó äå ëó.

Âû ïîë íå íèå ñó äîì ïðà âîï ðè ìå íè òåëü íûõ äåéñòâèé ïåð âîé ñòà äèè íî -
ñèò ñóáú åê òèâ íûé, îöå íî÷ íûé õà ðàê òåð, âî ìíî ãîì çà âè ñèò îò óñ ìîò -
ðå íèÿ ñóäüè. Äåéñòâèÿ âòî ðîé ñòà äèè òàê æå íà õî äÿò ñÿ ïîä âëè ÿ íè åì
ñóáú åê òèâ íî ãî óñ ìîò ðå íèÿ. Óñ òà íîâ ëåí íûå ñó äîì ôàê òè ÷åñ êèå îáñ òî -
ÿ òåëü ñòâà ïîä âî äÿò ñÿ ïîä íîð ìó çà êî íà, òî åñòü ïðî âî äèò ñÿ ðàñï ðî ñò -
ðà íå íèå îá ùèõ ïðà âèë íà êîíê ðåò íûå æèç íåí íûå îáñ òî ÿ òåëü ñòâà.
Ñóäüÿ äå ëà åò âû áîð èç íåñ êîëü êèõ àëü òåð íà òèâ, êàæ äàÿ èç êî òî ðûõ çà -
êîí íà, íî ñàì âû áîð ñóáú åê òè âåí, ïðàâ äà, ïðè ýòîì îí "äîë æåí
äåéñòâî âàòü íå ìå õà íè ÷åñ êè, à âçâå øè âàòü, îá äó ìû âàòü, ïî ëó ÷àòü âïå -
÷àò ëå íèÿ"21. Îò ìå òèì òàê æå, ÷òî øè ðî êîå ïî ëå äëÿ ñóáú åê òè âèç ìà ïðè
âû ðà áîò êå ñó äåá íî ãî ðå øå íèÿ ïðå äîñ òàâ ëÿ þò è íîð ìû äåéñòâó þ ùå ãî
çà êî íî äà òåëü ñòâà, ñî äåð æà ùèå íå îï ðå äå ëåí íûå îöåí êè: "ðà çóì íûé
ñðîê", "ðà çóì íûå ïðå äå ëû" è äð. Âû ïîë íå íèå äàí íûõ ïðà âîï ðè ìå íè -
òåëü íûõ äåéñòâèé, èìå þ ùèõ îöå íî÷ íûé õà ðàê òåð, äî ïóñ êà åò âîç ìîæ -
íîñòü âëè ÿ íèÿ íà óñ ìîò ðå íèå ñóäüè ñóáú åê òèâ íûõ ôàê òî ðîâ. Ïî ý òî ìó
äëÿ îáåñ ïå ÷å íèÿ ñïðà âåä ëè âîñ òè ïðà âî ñó äèÿ íå îá õî äè ìî, ÷òî áû îöåí -
êà ïðåäñ òàâ ëåí íûõ ñòî ðî íà ìè äî êà çà òåëüñòâ, âû áîð è òîë êî âà íèå íîðì
çà êî íà ïðî èñ õî äè ëè â óñ ëî âè ÿõ èñê ëþ ÷å íèÿ âîç ìîæ íî ãî âëè ÿ íèÿ ñóáú -
åê òèâ íûõ ôàê òî ðîâ íà ïðè íÿ òèå ñóäü ̧ é ðå øå íèÿ. Äëÿ ýòî ãî â "òðà äè -
öè îí íûõ" ñó äîï ðî èç âî ä ñòâàõ ââî äèò ñÿ èíñ òè òóò îò âî äà ñóäüè, äà þ ùèé
âîç ìîæ íîñòü óñò ðà íÿòü äà æå ñîì íå íèÿ â áåñï ðè ñò ðà ñò íîñ òè ñóäüè.
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20 Àëåê ñå åâ Ñ.Ñ. Îá ùàÿ òå î ðèÿ ïðà âà: ó÷åá. 2-å èçä., ïå ðå ðàá.  è äîï. - Ì.: ÒÊ Âåë áè, Èçä-âî Ïðîñ -

ïåêò, 2008. - Ñ. 525.
21 Êëå à íä ðîâ Ì.È. Ñòà òóñ ñóäüè: ïðà âî âîé è ñìåæ íûé êîì ïî íåí òû. - Ì.: Íîð ìà, 2008.
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Äåéñòâèÿ, ïðåä âà ðÿ þ ùèå ïðè íÿ òèå ðå øå íèÿ ñóäü ÿ ìè îð ãà íà êîíñ òè òó -
öè îí íîé þñ òè öèè, èìå þò ñî äåð æà òåëü íî èíîé õà ðàê òåð. Â ñà ìîì îá -
ùåì ïëà íå èõ îïè ñà íèå äà åò ñÿ Ôå äå ðàëü íûì êîíñ òè òó öè îí íûì çà êî -
íîì "Î Êîíñ òè òó öè îí íîì Ñó äå Ðîñ ñèéñ êîé Ôå äå ðà öèè". Â åãî ñòàòüå
3 îï ðå äå ëå íî, ÷òî "Êîíñ òè òó öè îí íûé Ñóä Ðîñ ñèéñ êîé Ôå äå ðà öèè ðå -
øà åò èñê ëþ ÷è òåëü íî (âû äå ëå íî ìíîé - À.À.Ë) âîï ðî ñû ïðà âà è âîç äåð -
æè âà åò ñÿ îò óñ òà íîâ ëå íèÿ è èñ ñëå äî âà íèÿ ôàê òè ÷åñ êèõ îáñ òî ÿ òåëüñòâ
âî âñåõ ñëó ÷à ÿõ, êîã äà ýòî âõî äèò â êîì ïå òåí öèþ äðó ãèõ ñó äîâ…". Îò
ïåð âî ãî ïðî÷ òå íèÿ ýòîé íîð ìû âîç íè êà åò îùó ùå íèå êîë ëè çèè22. Îä íà -
êî ñëå äó åò ðàç ëè ÷àòü ñó äåá íîå óñ òà íîâ ëå íèå äåéñòâè òåëü íî ñî äåð æà -
òåëü íûõ ôàê òè ÷åñ êèõ îáñ òî ÿ òåëüñòâ (íàï ðè ìåð, óñ òà íîâ ëå íèå íà ëè ÷èÿ
êâî ðó ìà íà çà ñå äà íèè ïðåäñ òà âè òåëü íî ãî îð ãà íà ãî ñó äà ð ñòâåí íîé
âëàñ òè ïðè ïðè íÿ òèè ðàñ ñìàò ðè âà å ìî ãî ñó äîì çà êî íà) è ôîð ìàëü íóþ
ïðî âåð êó Ñó äîì ñòà òóñ íûõ äàí íûõ ó÷àñò íè êîâ ïðî öåñ ñà, ïðî èç âî äè -
ìóþ âî âñåõ ñó äåá íûõ îð ãà íàõ. Áî ëåå ãëó áî êîå ïðî öåñ ñó àëü íîå ðàç ëè -
÷èå è åãî áî ëåå òî÷ íîå çà êî íî äà òåëü íîå çàê ðåï ëå íèå äîëæ íî áûòü îï -
ðå äå ëå íî ìåæ äó ñó äåá íûì óñ òà íîâ ëå íè åì ôàê òè ÷åñ êèõ îáñ òî ÿ òåëüñòâ
è èñ ñëå äî âà íè åì ôàê òè ÷åñ êèõ îáñ òî ÿ òåëüñòâ (íàï ðè ìåð, ñòà òèñ òè ÷åñ -
êèõ äàí íûõ, ïðèâ ëå ÷åí íûõ Êîíñ òè òó öè îí íûì Ñó äîì Ðîñ ñèéñ êîé Ôå -
äå ðà öèè äëÿ ñîç äà íèÿ  ïðà âî âîé ïî çè öèè)23. Â ëþ áîì ñëó ÷àå, ðàñ ñìîò -
ðå íèå ôàê òè ÷åñ êèõ îáñ òî ÿ òåëüñòâ äîëæ íî íî ñèòü ëèøü ñëó æåá íûé õà -
ðàê òåð, íå ñâÿ çàí íûé ñ ïðà âî âûì ñî äåð æà íè åì ðå øå íèé îð ãà íà êîíñ -
òè òó öè îí íîé þñ òè öèè.

Èòàê, îð ãàí êîíñ òè òó öè îí íîé þñ òè öèè íå äîë æåí óñ òà íàâ ëè âàòü ôàê -
òè ÷åñ êèå äàí íûå, à äîë æåí ðå øàòü èñê ëþ ÷è òåëü íî âîï ðî ñû ïðà âà. Èç
ïðåä ëî æåí íîé âû øå ìî äå ëè ìî òè âè ðî âî÷ íîé ÷àñ òè ñëå äó åò, ÷òî ðå øå -
íèå âîï ðî ñîâ ïðà âà, ñî îò âå ò ñòâó þ ùèõ ïîë íî ìî ÷èþ ïî êîíñ òè òó öè îí -
íî ìó íîð ìî êî íò ðî ëþ, îñó ùå ñ òâëÿ åò ñÿ ïðà âîò âîð ÷åñ êè ìè äåéñòâè ÿ ìè,
èìå þ ùè ìè â ñâî åé îñ íî âå îáú åê òèâ íûé õà ðàê òåð. Êàæ äûé ñóäüÿ ýòî -
ãî êîë ëå ãè àëü íî ãî îð ãà íà24 ñîç äà åò ïðî åêò ìî òè âè ðî âî÷ íîé ÷àñ òè ðå -
øå íèÿ, ñî äåð æà íèå êî òî ðîé ïîâ òî ðÿ åò ñòðóê òó ðó ìî äå ëè, íî ñ åãî
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22 Ñî âî êóï íîñòü  äâóõ ïðè âå äåí íûõ çà êî íî äà òåëü íûõ óñ òà íîâ ëå íèé ïî ðîæ äà åò ñìûñ ëî âóþ, à,

çíà ÷èò, è ïðà âî âóþ êîë ëè çèþ. Èñ õî äÿ èç áóê âàëü íî ãî ñìûñ ëà çà êî íà, Êîíñ òè òó öè îí íûé Ñóä

Ðîñ ñèéñ êîé Ôå äå ðà öèè, ðàç ðå øàÿ "èñê ëþ ÷è òåëü íî âîï ðî ñû ïðà âà", íè â êà êèõ ñëó ÷à ÿõ íå ìî -

æåò óñ òà íàâ ëè âàòü â ñó äåá íîì ïî ðÿä êå ôàê òè ÷åñ êèå îáñ òî ÿ òåëü ñòâà ñ èñ ïîëü çî âà íè åì òðà äè -

öè îí íûõ äëÿ îáû÷ íûõ ñó äîâ ñðåäñòâ äî êà çû âà íèÿ. Ïðè ýòîì íå ÿñ íî â òà êîì ñëó ÷àå, î êà êîì

óñ òà íîâ ëå íèè, êà êèõ ôàê òè ÷åñ êèõ îáñ òî ÿ òåëü ñòâàõ èäåò ðå÷ü â ñòàòü ÿõ 64 è 75 Ôå äå ðàëü íî ãî

êîíñ òè òó öè îí íî ãî çà êî íà "Î Êîíñ òè òó öè îí íîì Ñó äå Ðîñ ñèéñ êîé Ôå äå ðà öèè". 
23 Áî ëåå ïîä ðîá íûå òå î ðå òè ÷åñ êèå ðàñ ñóæ äå íèÿ è ñâÿ çàí íûå ñ íè ìè çà êî íî äà òåëü íûå ïðåä ëî -

æå íèÿ ñì. â ðà áî òå: Ëè âå ðî âñ êèé À.À. Íà ó÷ íàÿ ñîñ òî ÿ òåëü íîñòü ïåðñ ïåê òè âû êîíñ òè òó öè îí íîé

óíè âåð ñà ëè çà öèè íîð ìî êî íò ðî ëÿ â Ðîñ ñèéñ êîé Ôå äå ðà öèè // Ñáîð íèê ñòà òåé ïî ìà òå ðè à ëàì

Ìåæ äó íà ðîä íîé íà ó÷ íî-ïðàê òè ÷åñ êîé êîí ôå ðåí öèè, ïîñ âÿ ùåí íîé 20-ëå òèþ Êîíñ òè òó öèè

Ðîñ ñèéñ êîé Ôå äå ðà öèè. 12-13 ìàÿ 2013 ã. - Òâåðü: ÒÃÓ, 2013. - Ñ. 221-226.
24 Â èäå àëü íîì ïëà íå ïðåä ïî ëà ãà åò ñÿ, ÷òî êàæ äûé èç ñó äåé ñîñ òàâ ëÿ åò ñîáñòâåí íûé ïðî åêò ìî -

òè âè ðî âî÷ íîé ÷àñ òè ðå øå íèÿ. Íà ïðàê òè êå îáû÷ íî îá ñóæ äà åò ñÿ ïðî åêò ñóäüè-äîê ëàä ÷è êà. ÷òî

íå èñê ëþ ÷à åò, ïðè êîí öåï òó àëü íîì èëè ÷àñ òè÷ íîì íå ñîã ëà ñèè ëþ áî ãî èç ñó äåé, ïî ÿâ ëå íèÿ

îñî áî ãî ìíå íèÿ, îò ðà æà þ ùå ãî åãî ïðà âî âûå ïî çè öèè, îò ëè÷ íûå îò îá ùå ãî ìíå íèÿ.À
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ñîáñòâåí íû ìè ïðà âî âû ìè ïî çè öè ÿ ìè, âû âå äåí íû ìè èç ñî âî êóï íîñ òè
ôóí äà ìåí òàëü íûõ êîíñ òè òó öè îí íûõ ïðèí öè ïîâ. Åñ ëè îð ãàí êîíñ òè òó -
öè îí íîé þñ òè öèè ïðî ãî ëî ñó åò çà ïðåä ëî æåí íûé ïðî åêò ñóäüè, ïðà âî -
âûå ïî çè öèè ñóäüè ñòà íóò ïðà âî âû ìè ïî çè öè ÿ ìè ñó äà è ïðà âîò âîð ÷åñ -
êèå äåéñòâèÿ ñóäüè îá ðå òóò îáú åê òèâ íûé õà ðàê òåð.

Èíñ òè òó òû, ðå à ëè çó þ ùèå òðà äè öè îí íûå ïðèí öè ïû ïðà âî ñó äèÿ, â òîì
÷èñ ëå èíñ òè òóò îò âî äà ñóäüè, áû ëè ïå ðå íå ñå íû èç ãðàæ äà íñ êî ãî ñó -
äîï ðî èç âî ä ñòâà â êîíñ òè òó öè îí íîå  (âíå ñå íû â Ôå äå ðàëü íûé êîíñ òè -
òó öè îí íûé çà êîí "Î Êîíñ òè òó öè îí íîì Ñó äå Ðîñ ñèéñ êîé Ôå äå ðà öèè").
Â ñó äåá íîé ïðàê òè êå ðîñ ñèéñ êî ãî îð ãà íà êîíñ òè òó öè îí íî ãî íîð ìî -
êî íò ðî ëÿ îò ìå ÷å íû ëèøü äâå ïî ïûò êè îò âî äà ñóäüè îò ó÷àñ òèÿ â ðàñ -
ñìîò ðå íèè äå ëà25. Â îáî èõ ñëó ÷à ÿõ õî äà òàé ñòâî îá îò âî äå ñóäüè îò ðàñ -
ñìîò ðå íèÿ äå ëà îáîñ íî âû âà ëîñü îá íà ðó æå íè åì îïóá ëè êî âàí íûõ ó
ñóäüè ïðà âî âûõ ïî çè öèé, èìå þ ùèõ îò íî øå íèå ê ïðåä ìå òó ðàñ ñìàò ðè -
âà å ìî ãî äå ëà, ÷òî âûç âà ëî ñîì íå íèå ó çà ÿ âè òå ëåé â áåñï ðè ñò ðà ñò íîñ -
òè ñóäüè. Õî äà òàé ñòâà íå áû ëè ñó äîì óäîâ ëåò âî ðå íû. Ðå øå íèÿ ñó äà îá
îò êà çå â óäîâ ëåò âî ðå íèè õî äà òàéñòâ âïîë íå îáîñ íî âà íû - ñó ùå ñò âî âà -
íèå àï ðè îð íûõ ïðà âî âûõ âîç çðå íèé, çà ÿâ ëåí íûõ ñóäü ̧ é ïóá ëè÷ íî,
ñâè äå òåëü ñòâó åò íå î âîç ìîæ íîñ òè ñóáú åê òèâ íî ãî óñ ìîò ðå íèÿ ñóäüè â
êîíê ðåò íîì äå ëå, à î åãî ñîñ òî ÿâ øåì ñÿ ñó äåéñ êîì óáåæ äå íèè, à èõ
îáú åì - îá óðîâ íå êâà ëè ôè êà öèè, ñòîëü íå îá õî äè ìîé äëÿ ðàç ðå øå íèÿ
äåë ïî êîíñ òè òó öè îí íî ìó íîð ìî êî íò ðî ëþ. Äî áàâ ëþ, ÷òî ñëî æèâ øèé -
ñÿ äî íà ÷à ëà êàðü å ðû è â åå ðàì êàõ ïóá ëè÷ íûé "ïî ëè òè êî-ïðà âî âîé
îá ëèê" ñóäüè äîë æåí ñòàòü ãà ðàí òè åé åãî íå çà âè ñè ìîñ òè26. 

Ïî ëî æå íèÿ çà êî íà îá îò âî äå ñóäüè, ïå ðå íå ñåí íûå â êîíñ òè òó öè îí íîå
ñó äîï ðî èç âî ä ñòâî èç ãðàæ äà íñ êî ãî, îêà çà ëèñü "ñïÿ ùè ìè", è, âñå æå â
äîêò ðè íàëü íîì ïëà íå ñëå äó åò ïîñ òà âèòü âîï ðîñ îá óìåñò íîñ òè ñà ìî ãî
êðè òå ðèÿ "áåñï ðè ñò ðà ñò íîñòü" ïðè ìå íè òåëü íî ê äåéñòâè ÿì ñóäüè îð ãà -
íà êîíñ òè òó öè îí íîé þñ òè öèè â ðàì êàõ ðàç ðå øå íèÿ äåë ïî êîíñ òè òó öè -
îí íî ìó íîð ìî êî íò ðî ëþ. Ïðåä ëà ãà å ìàÿ òå î ðå òè ÷åñ êàÿ ìî äåëü ñîç äà íèÿ
ïðà âî âûõ ïî çè öèé ñó äà êàê êîë ëåê òèâ íî ãî òâîð öà ïðà âà èñê ëþ ÷à åò âëè -
ÿ íèå ñóáú åê òèâ íûõ ôàê òî ðîâ íà äåéñòâèÿ â êîíñ òè òó öè îí íîì ñó äîï ðî -
èç âî ä ñòâå êîíê ðåò íî ãî ñóäüè, ïî ý òî ìó òðà äè öè îí íîå ïî íè ìà íèå  ñó -
äåéñ êîé áåñï ðè ñò ðà ñò íîñ òè ïðè ìå íè òåëü íî ê êîíñ òè òó öè îí íîé þñ òè -
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25 Ñóäüþ Êîíñ òè òó öè îí íî ãî Ñó äà Ðîñ ñèéñ êîé Ôå äå ðà öèè Í.Â. Âèò ðó êà ïû òà ëèñü îòñòðà íèòü îò

ó÷àñ òèÿ â äå ëå î ïðî âåð êå êîíñ òè òó öè îí íîñ òè Çà êî íà Óä ìó ð òñêîé Ðåñ ïóá ëè êè îò 17 àï ðå ëÿ

1996 ãî äà "Î ñèñ òå ìå îð ãà íîâ ãî ñó äà ð ñòâåí íîé âëàñ òè â Óä ìó ð òñêîé Ðåñ ïóá ëè êå". Îá ùå èç -

âå ñò íî, ÷òî Í.Â. Âèò ðóê áûë çíà òî êîì óä ìó ð òñêîé ïðà âî âîé êóëü òó ðû è åãî ñî äåð æà òåëü íàÿ

îñ âå äîì ëåí íîñòü â òðà äè öè ÿõ è îáû ÷à ÿõ óä ìó ð òñêî ãî íà ðî äà, ñ òî÷ êè çðå íèÿ çà ÿ âè òå ëÿ õî äà -

òàé ñòâà, ïîñ ëó æè ëà èñ òî÷ íè êîì ñîì íå íèé â åãî áåñï ðè ñò ðà ñò íîñ òè è îñ íî âà íè åì äëÿ õî äà òàé ñò-

âà îá îòñòðà íå íèè îò ó÷àñ òèÿ â äå ëå. Õî äà òàé ñòâî îá îò âî äå ñóäüè Ã.À. Æè ëè íà â äå ëå î ïðî -

âåð êå êîíñ òè òó öè îí íîñ òè ÷àñ òè 2 ñòàòüè 333 è ÷àñ òè 5 ñòàòüè 246.6 ÃÏÊ ÐÔ áû ëî ìî òè âè ðî -

âà íî òåì, ÷òî ñóäüÿ â ñâî åì îñî áîì ìíå íèè ïî äðó ãî ìó, ïðå äû äó ùå ìó äå ëó ñôîð ìó ëè ðî âàë

ïðà âî âûå ïî çè öèè, ñâÿ çàí íûå ñ ïðåä ìå òîì ðàñ ñìîò ðå íèÿ äàí íî ãî äå ëà.
26 Ëè âå ðî âñ êèé À.À. Ïóá ëè÷ íîñòü ïðà âî âûõ ïî çè öèé êàê ãà ðàí òèÿ íå çà âè ñè ìîñ òè ñóäüè // Æóð -

íàë êîíñ òè òó öè îí íî ãî ïðà âî ñó äèÿ. 2009. ¹ 2.
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öèè òå ðÿ åò ñâîé ïåð âî íà ÷àëü íûé ñìûñë. Ïîä ÷åð êè âàþ, ðå÷ü èäåò î òå -
î ðå òè ÷åñ êèõ ðàñ ñóæ äå íè ÿõ. Ðà çó ìå åò ñÿ, ñó äåá íàÿ ïðàê òè êà ìî æåò ïðå -
äîñ òà âèòü îò äåëü íûå êîíò ðïðè ìå ðû. Îä íà êî îäîá ðå íèå ïðåäñ òàâ ëåí íûõ
âû âî äîâ, ïðî ÿñ íÿ þ ùèõ ïðà âî âóþ ïðè ðî äó êîíñ òè òó öè îí íî ãî íîð ìî êî -
íò ðî ëÿ, ïî ìî æåò èç áà âèòü äåéñòâó þ ùåå çà êî íî äà òåëü ñòâî îò "áå ëî ãî
øó ìà", ê ñî æà ëå íèþ, èíîã äà èñ ïîëü çó å ìî ãî â êîíú þ íê òóð íûõ  öå ëÿõ.

SUMMARY

The position of the bodies of constitutional review in the system of sepa-
ration of powers is a subject of intense debate, both politically and in the
constitutional and legal aspects. The polemics is based on the analysis of
the decisions of the constitutional courts and is promoted by the value that
these solutions exist in the political and legal space of the state. The doc-
trinal position of the scholars on this matter vary in a wide range of
attempts to launch the body of constitutional review of the system of pub-
lic authorities, to complete its identification with the courts of general
jurisdiction and insisting in this regard, to the exclusion of the body of
constitutional review of the regulatory capacity of public relations. Some
legal scholars believe that "the Constitutional Court is the court over the
authorities," while others point to the violation of the principle of separa-
tion of state powers by the decisions of the body of constitutional norma-
tive control, which they interpret as a direct regulatory control of public
relations.

The provisions of the law on disqualification of a judge, which deferred to
the constitutional proceedings in civil proceeding, occurred to be "stand
by", and yet, in the doctrinal plan the question of the appropriateness of
the criterion of "impartiality" with regard to the actions of the judge as the
authority of constitutional justice within the framework of resolution of
cases on the constitutional review should raise. The proposed theoretical
model of creation of the legal positions of the court as the creator of the
collective right eliminates the influence of subjective factors on actions in
the constitutional proceedings of the judge, so the traditional understand-
ing of judicial impartiality in relation to the constitutional justice loses its
original meaning. Of course, the jurisprudence can provide some counter
examples. However, the approval of the conclusions presented by clarify-
ing the legal nature of the body of constitutional review will help to relieve
the current legislation of the "white noise", which, unfortunately, is some-
times used in tactical purposes.
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CREATING AWARENESS AND PROTECTING
FUNDAMENTAL HUMAN RIGHTS 

IN THE SUPREME COURT OF ISRAEL 

URI SHOHAM

Justice­of­the­Supreme­Court­of­the­State­of­Israel­­

Dear President of the Constitutional Court of the Republic of Armenia!

Dear colleagues and friends!

I am happy to be here in Yerevan, Armenia, to celebrate the 20th anniver-
sary of the Constitutional Court of the Republic of Armenia, and to share
with you views and ideas in order to maintain and strengthen law and jus-
tice in our respective countries.

In the state of Israel, we do not have a written constitution or a
Constitutional Court. We adopted the British legal system, therefore we
have Magistrates' Courts, District Courts and one Supreme Court.

The Supreme Court deals with criminal, civil and administrative appeals,
but mainly, the Supreme Court hears petitions against the government and
other public authorities. Those petitions are submitted by ordinary citizens
as well as human rights organizations, of which we have many in Israel.

Since the establishment of the State of Israel in 1948, the Supreme Court
has stood on guard for fundamental rights and freedoms. In a long line of
judgments, Israeli courts, led by the Supreme Court, have recognized basic
human and civil rights, determining those rights emanate directly from the
character of our state as a democracy.

In 1949, in the early days of the state, the Supreme Court recognized the
fundamental right to freedom of occupation as a protected human right
that cannot be violated without a proper justification.1 Later on, in 1953,
the Supreme Court addressed the normative boundaries of freedom of
expression, in the landmark ruling of Kol Ha'Am.2 The court accepted a
petition submitted by a newspaper that was suspended by the Minister of
Interior, after publishing an article which stated, inter alia, that the govern-
ment was warmongering. Justice Agranat, writing for the Court, adopted
the "near certainty" test, which allows restriction of freedom of expression
in the name of public order, only when there is a probability of real dan-
ger to the public peace.
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1 HCJ 1/49 Bejerano v. Minister of Police 2 P.D 80 (1949).
2 HCJ 73/53 "Kol Ha'am" Co. Ltd v. Minister of Interior 7 P.D. 871 (1953).
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Alongside the extensive ruling of the Supreme Court, Israel's parliament,
the Knesset, has enacted many laws over the years that aim to strengthen
and protect fundamental rights. These include the Women's Equal Rights
Law of 1951, the Employment Equal Opportunities Law of 1988, the Equal
Rights for Persons with Disabilities Law of 1998, and the Prohibition of
Discrimination in Products, Services, and Entry into Public Places Law of
2000, among many others.

Following the Knesset's enactment of two Basic Laws on human rights –
Basic Law: Human Dignity and Liberty & Basic Law: Freedom of
Occupation – human rights in Israel were upgraded to a constitutional
level.

Among these rights, are the rights to life, privacy, property, freedom of
occupation, liberty and human dignity. Accordingly, the Supreme Court
held that any primary Knesset legislation which contradicts the provisions
of the Basic Laws, will be declared unconstitutional.

For example, in 1999, the Supreme Court declared unconstitutional the
legislation allowing soldiers to be detained for 96 hours without seeing a
judge, due to the law's disproportionate violation of the right to liberty.3  In
another case, the Supreme Court, then headed by Chief Justice Dorit
Beinisch, declared legislation that revoked entitlement to income support
from owners of vehicles unconstitutional, due to the law's disproportionate
violation of the constitutional right to a minimum standard of living. As
Chief Justice Beinisch wrote:

"The right to a minimum dignified subsistence is at the heart and core
of human dignity. A life of starvation and homelessness and a constant
search for help are not a life of dignity. A minimum dignified subsis-
tence is a condition not only for preserving and protecting human dig-
nity, but also for exercising other human rights."4

Yet, judicial review on the constitutionality of primary legislation is used
moderately, out of respect to the legislature, which expresses the will of
the people in a democratic society. Nevertheless, Israel's "constitutional
revolution" and the increasing human rights legislation had a major effect
on our society, resulting in a significant strengthening of the status of fun-
damental human rights.

In a judgment given on 16 September 2013,5 an expanded panel of nine
Supreme Court Justices ruled on the constitutionality of the legislation
enacted by the Knesset in 2012, in amendment no. 3 of the Prevention of
Infiltration Law (Offenses and Adjudication), 5714-1954 (hereinafter: the
Infiltration Law), which allowed holding infiltrators in custody for a period
of three years.
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3 HCJ 6055/95 Tzemach v. defense minister 53(5) P.D. 241 (1999).
4 HCJ 10662/04 Salah Hassan v. The National Insurance Institute (not published, 28.2.2012), para. 35. 
5 HCJ 7146/12 Adam v. the Knesset (16.9.2013).



The panel held unanimously that the legislation is unconstitutional,
because it disproportionately limited the constitutional right to liberty
guaranteed in Basic Law: Human Dignity and Liberty.

Regarding the scope of constitutional relief, the court held, by a majority,
that all the arrangements determined in the various provisions of section
30a in the Infiltration Law must be annulled.6

It is noteworthy, that after this annulment, the government amended the
Infiltration Law twice, in order to overcome the Supreme Court's judgment.
In the first amendment, the government limited the custody period to one
year, and in the second amendment it was limited to 3 month of custody,
with a maximum holding in residence facility for 20 months. The first
amendment (one year in custody), and the maximum holding in residence
facility in the second amendment (20 months) were found unconstitution-
al by the Supreme Court and were annulled.  

This case is a good example of how the Supreme Court stands on guard
for the fundamental human rights, whether the case involves Israeli citizen
or infiltrators and foreign workers.

Thank you for your attention. 

ÐÅ ÇÞ ÌÅ

Èç ðà èëü íå èìå åò ïè ñà íîé êîíñ òè òó öèè è êîíñ òè òó öè îí íî ãî ñó äà.  Îí
çà èì ñòâî âàë áðè òà íñ êóþ ïðà âî âóþ ñèñ òå ìó, è ñó äåá íàÿ ñèñ òå ìà ãî ñó äà ð-
 ñòâà ñîñ òî èò èç ìè ðî âûõ ñó äîâ, îê ðóæ íûõ ñó äîâ è Âåð õîâ íî ãî Ñó äà.

Âåð õîâ íûé Ñóä ðàñ ñìàò ðè âà åò æà ëî áû ïî óãî ëîâ íûì, ãðàæ äà íñ êèì è
àä ìè íè ñò ðà òèâ íûì äå ëàì, íî â îñ íîâ íîì ýòî îá ðà ùå íèÿ ïðî òèâ Ïðà -
âè òåëü ñòâà è äðó ãèõ ãî ñó äà ð ñòâåí íûõ îð ãà íîâ. Ýòè îá ðà ùå íèÿ ïî äà -
þò ñÿ ãðàæ äà íà ìè, à òàê æå ïðà âî çà ùèò íû ìè îð ãà íè çà öè ÿ ìè.

Íà ïðî òÿ æå íèè ìíî ãèõ ëåò ïàð ëà ìåíò Èç ðà è ëÿ - Êíåñ ñåò ïðè íè ìàë çà -
êî íû, íàï ðàâ ëåí íûå íà óê ðåï ëå íèå è çà ùè òó îñ íîâ íûõ ïðàâ. Âåð õîâ -
íûé Ñóä ïîñ òà íî âèë, ÷òî ëþ áîå ïåð âè÷ íîå çà êî íî äà òåëü ñòâî Êíåñ ñå -
òà, êî òî ðîå áó äåò ïðî òè âî ðå ÷èòü ïî ëî æå íè ÿì îñ íîâ íûõ çà êî íîâ, áó äåò
ïðèç íà íî íå êî íñ òè òó öè îí íûì. 

Âåð õîâ íûé Ñóä ñòî èò íà ñòðà æå ôóí äà ìåí òàëü íûõ ïðàâ ÷å ëî âå êà, íåñ -
ìîò ðÿ íà òî, êà ñà åò ñÿ äàí íîå äå ëî ãðàæ äà íè íà Èç ðà è ëÿ èëè èíîñò ðàí -
öåâ.
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6  HCJ 8425/13 Eitan – Israeli Immigration Policy Center v. The Israeli Government (22.9.2014); HCJ

8665/14 Desete v Minister of Interior (11.8.2015), Respectively. 



ÈÇ­ÑÓ­ÄÅÁ­ÍÎÉ­ÏÐÀÊ­ÒÈ­ÊÈ­
ÊÎÍÑ­ÒÈ­ÒÓ­ÖÈ­ÎÍ­ÍÎ­ÃÎ­ÑÓ­ÄÀ­ÌÎÍ­ÃÎ­ËÈÈ

ÎÒ­ÍÎ­ÑÈ­ÒÅËÜ­ÍÎ­ÎÁÅÑ­ÏÅ­×Å­ÍÈß­
ÍÅ­ÇÀ­ÂÈ­ÑÈ­ÌÎÑ­ÒÈ­ÑÓ­ÄÅÁ­ÍÎÉ­ÂËÀÑ­ÒÈ

ÑÓ­ÃÀÐ­ÄÓ­ËÀÌ

×ëåí­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­Ìîí­ãî­ëèè

Óâà æà å ìûé Ïðåä ñå äà òåëü!

Óâà æà å ìûå ó÷àñò íè êè Êîí ôå ðåí öèè!

Ïîç âîëü òå ìíå ïîçä ðà âèòü íà øèõ àð ìÿ íñ êèõ êîë ëåã ñ 20-ëå òè åì ïðè -
íÿ òèÿ Êîíñ òè òó öèè Àð ìå íèè è ñîç äà íèÿ Êîíñ òè òó öè îí íî ãî Ñó äà Àð -
ìå íèè.

Áëà ãî äà ðþ Âàñ çà ò¸ï ëûé ïðè ̧ ì è ïðåê ðàñ íóþ îð ãà íè çà öèþ ýòîé
î÷åíü âàæ íîé Ìåæ äó íà ðîä íîé êîí ôå ðåí öèè. 

Êîíñ òè òó öè îí íûé Ñóä Ìîí ãî ëèè áûë ñîç äàí 1 èþ ëÿ 1992 ãî äà. Ìî ãó
ñ  óâå ðåí íîñòüþ ñêà çàòü, ÷òî Êîíñ òè òó öè îí íûé Ñóä Ìîí ãî ëèè ñå ãîä -
íÿ ñòàë âàæ íîé èíñ òè òó öè åé äå ìîê ðà òè ÷åñ êî ãî ðàç âè òèÿ è íà ä¸æ íûì
çà ùèò íè êîì è ãà ðàí òè åé ñîá ëþ äå íèÿ Êîíñ òè òó öèè. 

Ïî íà øå ìó çà êî íó êàæ äûé ãðàæ äà íèí Ìîí ãî ëèè ìî æåò îá ðà òèòü ñÿ â
Êîíñ òè òó öè îí íûé Ñóä ñ æà ëî áîé è çà ÿâ ëå íè åì, åñ ëè îí ñ÷è òà åò, ÷òî
èìå åò ñÿ ôàêò íà ðó øå íèÿ Êîíñ òè òó öèè ïî ëþ áûì âîï ðî ñàì. Ïàð ëà -
ìåíò, Ïðå çè äåíò, Ïðåìü åð-ìè íèñòð, Âåð õîâ íûé Ñóä, Ãå íå ðàëü íûé
ïðî êó ðîð èìå þò ïðà âà îá ðà òèòü ñÿ â Êîíñ òè òó öè îí íûé Ñóä ñ îôè öè -
àëü íîé ïðîñü áîé ïî âîï ðî ñàì, ñâÿ çàí íûì ñ äå ÿ òåëü íîñòüþ ãî ñó äà ð -
ñòâåí íûõ îð ãà íîâ. Èñ ïîëü çóÿ ýòè âîç ìîæ íîñ òè, Êîíñ òè òó öè îí íûé
Ñóä Ìîí ãî ëèè èìå åò âîç ìîæ íîñòü èã ðàòü è èã ðà åò íû íå áîëü øóþ
ðîëü â óê ðåï ëå íèè íå çà âè ñè ìîñ òè îáû÷ íûõ ñó äîâ. Âîï ðîñ î íå çà âè ñè -
ìîñ òè ñó äåé ðàñ ñìàò ðè âà åò ñÿ íå òîëü êî â ðàì êàõ åãî ñëó æåá íî ãî êà -
áè íå òà, íî è âî âñåõ îáñ òî ÿ òåëü ñòâàõ åãî æèç íè. Äîêò ðè íà î íå çà âè -
ñè ìîñ òè ñó äåé è ñó äîâ ðàç âè âà åò ñÿ, ïî-ìî å ìó, â äâóõ íàï ðàâ ëå íè ÿõ:
âî-ïåð âûõ, íå çà âè ñè ìîñòü ñà ìèõ ñó äåé, î êî òî ðîé ìû ìíî ãî ãî âî ðè ëè
çà ýòè äâà äíÿ, â ñâÿ çè ñ ÷åì íå õî ÷ó ïîâ òî ðÿòü ñÿ, âî-âòî ðûõ, ýòî ñà -
ìîñ òî ÿ òåëü íîñòü ñó äîâ âñåõ èíñ òàí öèé, ò.å ñóä ñà ìîé íèç êîé èíñ òàí -
öèè äîë æåí, ïîä ÷è íÿ ÿñü çà êî íó, ïðè íè ìàòü ñà ìîñ òî ÿ òåëü íîå ðå øå íèå.
Ïî íÿ òèå íå çà âè ñè ìîñ òè ñó äåé, ñà ìîñ òî ÿ òåëü íîñ òè ñó äîâ äîëæ íî îõ âà -
òû âàòü ôóíê öè î íàëü íóþ, èíñ òè òó öè î íàëü íóþ è ôè íàí ñî âî-ñî öè àëü -
íóþ ñòî ðî íû âîï ðî ñà. 
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Äëÿ îáåñ ïå ÷å íèÿ íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè Êîíñ òè òó öè îí íî ìó
Ñó äó íå îá õî äè ìà øè ðî êàÿ áà çà êîíñ òè òó öè îí íî-ïðà âî âûõ íîðì. Â
ñòàòüå 49.1 Êîíñ òè òó öèè Ìîí ãî ëèè îò ìå ÷à åò ñÿ: "Ñóäüè îá ëà äà þò ñó âå -
ðåí íîé íå çà âè ñè ìîñòüþ è ïîä ÷è íÿ þò ñÿ èñê ëþ ÷è òåëü íî  çà êî íó"; â
ñòàòüå 49.2 îòìå÷àåòñÿ: "Ïðå çè äåíò, Ïðåìü åð-ìè íèñòð, ÷ëåí ïðà âè òåëü -
ñòâà è ÷ëåí Âåð õîâ íî ãî Ãî ñó äà ð ñòâåí íî ãî Õó ðà ëà, äîëæ íî ñò íûå ëè öà
ãî ñó äà ð ñòâåí íûõ ó÷ ðåæ äå íèé, ïàð òèé íîé, îá ùå ñò âåí íîé èëè ëþ áîé
äðó ãîé îð ãà íè çà öèè è èíûõ îð ãà íîâ, îò äåëü íûå ÷àñò íûå ëè öà íå ìî -
ãóò âìå øè âàòü ñÿ â äå ÿ òåëü íîñòü ñóäüè, èñ ïîë íÿ þ ùå ãî ñâîè îáÿ çàí íîñ -
òè". Â ñî îò âå ò ñòâèè ñ ýòèì êîíñ òè òó öè îí íûì ïî ëî æå íè åì áûë óò âå -
ðæ äåí îò äåëü íûé çà êîí. Ïî ýòî ìó çà êî íó ïðè ðàñ ñìîò ðå íèè ëþ áî ãî
äå ëà ñóäüè è ñîñ òàâ ñó äåé äîëæ íû çà ïîë íÿòü ñïå öè àëü íóþ àí êå òó, ãäå
îò âå ÷à þò íà âîï ðîñ - èìå ëè ëè ìåñ òî ïî ïûò êè âîç äåé ñòâèÿ èçâ íå íà
íå çà âè ñè ìîñòü ñóäüè. Çà ïîë íå íèå ýòèõ àí êåò áó äåò ñïî ñî á ñòâî âàòü âû -
ÿâ ëå íèþ íà ëè ÷èÿ âîç äåé ñòâèÿ èçâ íå, è íà ýòîì îñ íî âà íèè ñóäüÿ è
èíûå ó÷àñò íè êè ìî ãóò îá ðà òèòü ñÿ â Êîíñ òè òó öè îí íûé Ñóä.

Õî ÷ó ïðè âåñ òè îäèí ôàêò, êî òî ðûé ñâÿ çàí ñ íà ðó øå íè åì ïîë íî ìî ÷èÿ
ñó äîâ è ñðî êà íàç íà ÷å íèÿ. Ïî íà øå ìó çà êî íó Ïðå çè äåíò ñòðà íû íàç -
íà ÷à åò ñó äåé ïî ïðåäñ òàâ ëå íèþ Ãå íå ðàëü íî ãî ñî âå òà ñó äîâ. Íî ñëî âî
"íàç íà ÷èòü" íåëü çÿ ïî íè ìàòü òàê, ÷òî "êòî íàç íà ÷à åò, òîò óï ðàâ ëÿ åò".
Ïðå çè äåíò íàç íà ÷à åò íà äîëæ íîñòü ñóäüè òåõ êàí äè äà òîâ, êî òî ðûå óñ -
ïåø íî ñäà ëè ýê çà ìå íû. 

Â 2015 ãî äó Ïðå çè äåíò Ìîí ãî ëèè â ñâÿ çè ñ ïðè íÿ òè åì Çà êî íà "Î þðè -
äè ÷åñ êîì ñòà òó ñå ñóäüè", Çà êî íà "Î ñîç äà íèè ñó äà" èç äàë óêàç îá
óâîëü íåíèè ñ çà íè ìà å ìîé äîëæ íîñ òè âñåõ ñó äåé è íàç íà ÷åíèè çà íî âî
ñó äåé â ñî îò âå ò ñòâèè ñ íî âûì çà êî íîì, íî ïðè ýòîì îñ òà âèë íå íàç íà -
÷åí íû ìè 12 ñó äåé, ññû ëà ÿñü íà òî, ÷òî òå ÿêî áû èìå þò êà êèå-òî íà ðó -
øå íèÿ. Ýòî ïðî òè âî ðå ÷è ëî ñòàòüå 51.4 Êîíñ òè òó öèè Ìîí ãî ëèè, ãäå ãî -
âî ðèò ñÿ: "Ñóäüÿ ëþ áîé èíñ òàí öèè íå ìî æåò áûòü óâî ëåí, êðî ìå êàê íà
îñ íî âà íèè Êîíñ òè òó öèè è çà êî íà î ñó äå, ïî ðå øå íèþ êîì ïå òå íò íî ãî
ñó äåá íî ãî îð ãà íà èëè ïî ñîáñ òñâåí íîé âî ëå". Æà ëî áà, ïîñ òó ïèâ øàÿ â
ñâÿ çè ñ ýòèì, ñåé ÷àñ íà õî äèò ñÿ íà ýòà ïå ðàñ ñìîò ðå íèÿ. Ýòî îáñ òî ÿ -
òåëü ñòâî îáåñ ïå ÷è âà åò âàæ íóþ ãà ðàí òèþ ïîäò âå ðæ äå íèÿ ïðèí öè ïà î
íå ó âîëü íå íèè ñóäüè, î åãî íå çà âè ñè ìîñ òè. 

Ïî Çà êî íó î þðè äè ÷åñ êîì ñòà òó ñå þðèñ òîâ, óò âå ðæ ä¸í íî ìó Ïàð ëà -
ìåí òîì Ìîí ãî ëèè 9 ìàð òà 2013 ãî äà, ñóäüè äîëæ íû áûòü ÷ëå íà ìè Àñ -
ñî öè à öèè þðèñ òîâ. Ïðè Àñ ñî öè à öèè þðèñ òîâ äåéñòâó åò Äèñ öèï ëè íàð -
íàÿ êî ìèñ ñèÿ. Êî ìèñ ñèÿ èìå åò ïðà âî ïðè íÿòü ñî îò âå ò ñòâó þ ùèå ìå ðû
äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè ñó äåé. Â Êîíñ òè òó öè îí íûé Ñóä ïîñ -
òó ïè ëî çà ÿâ ëå íèå, è  ðàç âåð íó ëàñü î÷åíü èí òå ðåñ íàÿ äèñ êóñ ñèÿ  ïî ïî -
âî äó òî ãî ôàê òà, ÷òî â ñîñ òàâ Êî ìèñ ñèè, ïî ìè ìî ñó äåé, âõî äÿò òàê æå
àä âî êà òû, ïðî êó ðî ðû è äðó ãèå þðèñ òû. Ýòî  íà ðó øà åò ïî ëî æå íèå çà -
êî íà î òîì, ÷òî "ïðè èñ ïîë íå íèè îáÿ çàí íîñ òåé ñóäüè â õî äå ñó äåá íî -
ãî ðàç áè ðà òåëü ñòâà íå äî ïóñ êà åò ñÿ ó÷àñ òèå èçâ íå". 
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Âñå ýòè ïðè âå äåí íûå ïðè ìå ðû ÿâ ëÿ þò ñÿ îä íè ìè èç ñðåäñòâ îáåñ ïå ÷å -
íèÿ íå çà âè ñè ìîñ òè ñó äåé îò âëè ÿ íèÿ ïî ëè òè ÷åñ êèõ, ãî ñó äà ð ñòâåí íûõ
è äðó ãèõ îð ãà íè çà öèé è äîëæ íî ñò íûõ ëèö.

Â ïðîø ëîì ãî äó Ïàð ëà ìåíò Ìîí ãî ëèè âû íåñ ðå øå íèå î ñîç äà íèè ìåæ -
ðàéîí íûõ /àé ìà÷ íûõ/ ñó äîâ â ðå ãè î íàëü íîé ôîð ìå, ñïå öè à ëè çè ðó þ -
ùèõ ñÿ ïî óãî ëîâ íûì è ãðàæ äà íñ êèì äå ëàì - óãî ëîâ íûé ñóä àé ìà êà èëè
ðàéî íà, ãðàæ äà íñ êèé ñóä àé ìà êà èëè ðàéî íà - â öå ëÿõ ñý êî íî ìèòü ðàñ -
õî äû. Â ìîí ãîëüñ êîé äåéñòâè òåëü íîñ òè  â òåõ íà ñå ë¸í íûõ ïóíê òàõ, êî -
òî ðûå íà õî äÿò ñÿ äà ëå êî äðóã îò äðó ãà è ãäå ïëî õî ðàç âè òà èíô ðà ñò ðóê -
òó ðà, ñîñ òî ÿ íèå óõóä øè ëîñü òåì, ÷òî ãðàæ äà íå íå ìî ãóò ïî ëó ÷èòü ïðÿ -
ìîé äîñ òóï ê ñó äó, ïðÿ ìûå óñ ëó ãè ñó äà. Êîíñ òè òó öè îí íûé Ñóä Ìîí ãî -
ëèè ðàñ ñìîò ðåë ýòîò âîï ðîñ, è âû øå íàç âàí íîå ðå øå íèå áû ëî àí íó ëè -
ðî âà íî íà îñ íî âà íèè íà ðó øå íèÿ ïî ëî æå íèÿ Êîíñ òè òó öèè, óñ òà íàâ ëè -
âà þ ùå ãî, ÷òî  "äå ÿ òåëü íîñòü ñó äà ôè íàí ñè ðó åò ñÿ èç ãî ñó äà ð ñòâåí íî ãî
áþä æå òà. Ãî ñó äà ð ñòâî ýêî íî ìè ÷åñ êè ãà ðàí òè ðó åò äå ÿ òåëü íîñòü ñó äà".

Çà 23 ãî äà ñâî å ãî ñó ùå ñò âî âà íèÿ Êîíñ òè òó öè îí íûé Ñóä Ìîí ãî ëèè
ïðè íÿë ê ðàñ ñìîò ðå íèþ è ðàç ðå øèë 27 çà ÿâ ëå íèé è æà ëîá, ïîñ òó ïèâ -
øèõ îò ãðàæ äàí ïî ïî âî äó ñà ìîñ òî ÿ òåëü íîñ òè ñó äà, íå çà âè ñè ìîñ òè ñó -
äåé, à òàê æå çà ùè òû çà êîí íûõ ïðàâ è èí òå ðå ñîâ ãðàæ äàí ñó äîì.

Âîï ðîñ î äåéñòâè ÿõ èëè áåç äåé ñòâèè äîëæ íî ñò íûõ ëèö, ñâÿ çàí íûõ ñ
íà ðó øå íè ÿ ìè êîíñ òè òó öè îí íûõ íîðì, ñòà íåò âîï ðî ñîì, ïîä âå äî ì -
ñòâåí íûì Êîíñ òè òó öè îí íî ìó Ñó äó, åñ ëè ñóäüÿ ñó äà ëþ áîé èíñ òàí öèè
èëè ëþ áîé ãðàæ äà íèí, æå ëà þ ùèé ïî äàòü çà ÿâ ëå íèå èëè æà ëî áó î ðàç -
ðå øå íèè ñïîð íûõ âîï ðî ñîâ, ïðåäú ÿ âÿò çà ÿâ ëå íèå èëè æà ëî áó íà åãî
ðàñ ñìîò ðå íèå è ðàç ðå øå íèå. 

Êîíñ òè òó öèÿ Ìîí ãî ëèè ãëà ñèò, ÷òî Ñî âåò ñó äîâ èìå åò ïðà âî ïëà íè ðî -
âàòü áþä æåò äå ÿ òåëü íîñ òè è èí âåñ òè öèè ñó äîâ âñåõ èíñ òàí öèé è óïîë -
íî ìî ÷åí âíåñ òè åãî íà ðàñ ñìîò ðå íèå Âå ëè êî ãî Ãî ñó äà ð ñòâåí íî ãî Õó -
ðà ëà, ïî ý òî ìó ìî ãó ñêà çàòü, ÷òî ñóä Ìîí ãî ëèè èìå åò ýêî íî ìè ÷åñ êóþ
ñà ìîñ òî ÿ òåëü íîñòü, îñó ùå ñ òâëÿÿ ðàç ðà áîò êó áþä æå òà ñâî åé äå ÿ òåëü -
íîñ òè.

Îá ùå èç âå ñò íî, ÷òî èç-çà ïà äå íèÿ öå íû íà ñûðüå è ïî ëåç íûå èñ êî ïà å -
ìûå íà ìè ðî âîì ðûí êå íàñ òó ïèë ýêî íî ìè ÷åñ êèé êðè çèñ. Íî äî ñèõ
ïîð íå áû ëî ðàç ãî âî ðà î ñîê ðà ùå íèè áþä æå òà ñó äîâ è ôè íàí ñî âî ãî
îáåñ ïå ÷å íèÿ ñó äåé. Íî ÿ äî ïóñ êàþ âîç ìîæ íîñòü ñîê ðà ùå íèÿ êðóï íûõ
êà ïè òà ëîâ ëî æå íèé â ñôå ðó ñó äåá íîé âëàñ òè. 

Ââè äó òî ãî, ÷òî íå áû ëî ïî ëó ÷å íî íè êà êèõ æà ëîá, íè êà êèõ çà ÿâ ëå íèé
èëè ñî îá ùå íèé ïî âû øå ó ïî ìÿ íó òûì æèç íåí íî âàæ íûì âîï ðî ñàì,
ìîæ íî ñäå ëàòü âû âîä, ÷òî ìû íå â ïîë íîé ìå ðå èñ ïîëü çó åì èëè íå èñ -
÷åð ïû âà åì âîç ìîæ íîñ òè Êîíñ òè òó öèè, çà êî íà î Êîíñ òè òó öè îí íîì Ñó -
äå èëè æå âñ¸ èä¸ò õî ðî øî ëè áî íà ðó øå íèÿ ïî äîá íî ãî ðî äà âî îá ùå
íå äî ïóñ êà þò ñÿ. Õî òå ëîñü áû âå ðèòü â ïîñ ëåä íåå. 
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SUMMARY

The Constitutional Court of Mongolia has become an important institution
of a democratic system and a reliable guarantee of the Constitution. The
Constitutional Court of Mongolia plays an important role in strengthening
the independence of the ordinary courts.

According to the Constitution of Mongolia, the Constitutional Court of
Mongolia is the guarantee of the strict observance of the Constitution.
However, the Constitutional Court is not empowered to consider cases on
its own initiative, without relevant applications from citizens or requests of
the competent authorities or entities.

The issue of the independence of the judge is considered not only in the
scopes of judicial duty, but also in all the circumstances of his/her life, e.g.
professional, personal, administrative, political and economic independ-
ence of the judge.

According to the legislation of Mongolia, the President shall be authorized
to appoint the judges. However, the term "appoint" does not presume that
the President may control them.

The judicial practice of the Constitutional Court of Mongolia is aimed at
ensuring the independence of judges, and guaranteeing their protection
from political, governmental and other interference.
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Î­ÊÎÍÑ­ÒÈ­ÒÓ­ÖÈ­ÎÍ­ÍÎ-ÏÐÀ­ÂÎ­ÂÛÕ­ÎÑ­ÍÎ­ÂÀÕ­
ÍÅ­ÇÀ­ÂÈ­ÑÈ­ÌÎÉ­ÑÓ­ÄÅÁ­ÍÎÉ­ÂËÀÑ­ÒÈ­

Â­ÐÅÑ­ÏÓÁ­ËÈ­ÊÅ­ÁÅ­ËÀ­ÐÓÑÜ

ÑÒÀ­ÍÈÑ­ËÀÂ­ÄÀ­ÍÈ­ËÞÊ

Ñóäüÿ­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­Ðåñ­ïóá­ëè­êè­Áå­ëà­ðóñü

Óâà æà å ìûå ó÷àñò íè êè Êîí ôå ðåí öèè!

Äà ìû è ãîñ ïî äà!

1. Â Êîíñ òè òó öèè Ðåñ ïóá ëè êè Áå ëà ðóñü ïðî âî çã ëà øåí ïðèí öèï ñà ìîñ -
òî ÿ òåëü íîñ òè è íå çà âè ñè ìîñ òè âåò âåé âëàñ òè. Â ñî îò âå ò ñòâèè ñî ñòàòü -
åé 6 Îñ íîâ íî ãî Çà êî íà ãî ñó äà ð ñòâåí íàÿ âëàñòü â Ðåñ ïóá ëè êå Áå ëà ðóñü
îñó ùå ñ òâëÿ åò ñÿ íà îñ íî âå ðàç äå ëå íèÿ åå íà çà êî íî äà òåëü íóþ, èñ ïîë -
íè òåëü íóþ è ñó äåá íóþ. Ãî ñó äà ð ñòâåí íûå îð ãà íû â ïðå äå ëàõ ñâî èõ
ïîë íî ìî ÷èé ñà ìîñ òî ÿ òåëü íû: îíè âçà è ìî äåé ñòâó þò ìåæ äó ñî áîé,
ñäåð æè âà þò è óðàâ íî âå øè âà þò äðóã äðó ãà.

Â íàñ òî ÿ ùåå âðå ìÿ ñó äåá íóþ ñèñ òå ìó â Áå ëà ðó ñè ñîñ òàâ ëÿ þò:

Êîíñ òè òó öè îí íûé Ñóä - îð ãàí ñó äåá íî ãî êîíò ðî ëÿ çà êîíñ òè òó öè îí -
íîñòüþ íîð ìà òèâ íûõ ïðà âî âûõ àê òîâ â ãî ñó äà ð ñòâå, îñó ùå ñ òâëÿ þ ùèé
ñó äåá íóþ âëàñòü ïîñ ðå ä ñòâîì êîíñ òè òó öè îí íî ãî ñó äîï ðî èç âî ä ñòâà;

ñó äû îá ùåé þðèñ äèê öèè, îñó ùå ñ òâëÿ þ ùèå ïðà âî ñó äèå ïîñ ðå ä ñòâîì,
ãðàæ äà íñ êî ãî, óãî ëîâ íî ãî, õî çÿé ñòâåí íî ãî è àä ìè íè ñò ðà òèâ íî ãî ñó -
äîï ðî èç âî ä ñòâà.

Ðà íåå â ñó äåá íóþ ñèñ òå ìó Ðåñ ïóá ëè êè Áå ëà ðóñü âõî äè ëè òàê æå õî çÿé -
ñòâåí íûå ñó äû, îä íà êî â 2013 ãî äó â ðàì êàõ ïðî âî äè ìîé â ñòðà íå ñó -
äåá íî-ïðà âî âîé ðå ôîð ìû â ðå çóëü òà òå îáú å äè íå íèÿ Âåð õîâ íî ãî Ñó äà
è Âûñ øå ãî Õî çÿé ñòâåí íî ãî Ñó äà áûë îá ðà çî âàí åäè íûé âûñ øèé ñó -
äåá íûé îð ãàí ïî ãðàæ äà íñ êèì, óãî ëîâ íûì, àä ìè íè ñò ðà òèâ íûì è ýêî -
íî ìè ÷åñ êèì äå ëàì - Âåð õîâ íûé Ñóä, âîçã ëàâ ëÿ þ ùèé ñèñ òå ìó ñó äîâ îá -
ùåé þðèñ äèê öèè Ðåñ ïóá ëè êè Áå ëà ðóñü.

Òîã äà æå õî çÿé ñòâåí íûå ñó äû îá ëàñ òåé (ãî ðî äà Ìèíñ êà) áû ëè ïðå îá -
ðà çî âà íû â ýêî íî ìè ÷åñ êèå ñó äû îá ëàñ òåé (ãî ðî äà Ìèíñ êà), à âî åí íûå
ñó äû óï ðà çä íå íû.

Âåð õîâ íûé Ñóä áûë íà äå ëåí ïîë íî ìî ÷è ÿ ìè ïî îð ãà íè çà öè îí íî ìó, ìà -
òå ðè àëü íî-òåõ íè ÷åñ êî ìó è êàä ðî âî ìó îáåñ ïå ÷å íèþ äå ÿ òåëü íîñ òè ñó -
äîâ îá ùåé þðèñ äèê öèè ñ îä íîâ ðå ìåí íûì èñê ëþ ÷å íè åì ñî îò âå ò ñòâó þ -
ùèõ ôóíê öèé èç êîì ïå òåí öèè Ìè íèñ òå ð ñòâà þñ òè öèè. Íà íå ãî âîç ëî -
æåí òàê æå âå äî ì ñòâåí íûé êîíò ðîëü çà ñî îò âå ò ñòâè åì äå ÿ òåëü íîñ òè
ñó äîâ îá ùåé þðèñ äèê öèè òðå áî âà íè ÿì çà êî íî äà òåëü ñòâà.
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Æèçíü ïî êà çà ëà, ÷òî âûá ðàí íàÿ ìî äåëü íà öè î íàëü íî ãî ñó äî ó ñò ðîé ñòâà
îï ðàâ äà ëà îæè äà íèÿ þðè äè ÷åñ êî ãî ñî îá ùå ñò âà. Íà õîæ äå íèå âñåõ
ñôåð ïðà âî ñó äèÿ ïîä îá ùèì êîíò ðî ëåì Âåð õîâ íî ãî Ñó äà ïîç âî ëÿ åò
äî áè âàòü ñÿ åäè íî îá ðàç íîé ñó äåá íîé ïðàê òè êè ïðè ïðè ìå íå íèè ñó äà -
ìè íîðì ðàç ëè÷ íîé îò ðàñ ëå âîé ïðè íàä ëåæ íîñ òè. 

Íå ìà ëî âàæ íî òàê æå, ÷òî ñå ãîä íÿ ïîë íîñòüþ èñ ÷åç ëè ñïî ðû î ïîä âå -
äî ì ñòâåí íîñ òè èëè ïîä ñóä íîñ òè òåõ èëè èíûõ êà òå ãî ðèé äåë. Îáú å äè -
íåí íàÿ ñó äåá íàÿ ñèñ òå ìà ïîä åäè íûì ðó êî âî ä ñòâîì áî ëåå ýô ôåê òèâ -
íà è ðà öè î íàëü íà â óï ðàâ ëå íèè, ñî äåð æèò øè ðî êèå âîç ìîæ íîñ òè äëÿ
ìà í¸â ðà â êàä ðî âîì è ôè íàí ñî âîì îáåñ ïå ÷å íèè.

2. Â äå ìîê ðà òè ÷åñ êîì ãî ñó äà ð ñòâå ñó äåá íàÿ âëàñòü, êàê è äðó ãèå âåò âè
âëàñ òè, ïðèç âà íà ñëó æèòü îá ùå ñò âó. Áó äó ÷è íà äå ëåí íîé ïîë íî ìî ÷è ÿ -
ìè ïî êîíò ðî ëþ çà äå ÿ òåëü íîñòüþ âñåõ îñ òàëü íûõ âåò âåé âëàñ òè, ñó -
äåá íàÿ âëàñòü íóæ äà åò ñÿ â îñî áûõ ãà ðàí òè ÿõ íåâ ìå øà òåëü ñòâà â îòï -
ðàâ ëå íèå ïðà âî ñó äèÿ.

Ïðèí öèï íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè â Ðåñ ïóá ëè êå Áå ëà ðóñü çàê -
ðåï ëåí íà êîíñ òè òó öè îí íîì óðîâ íå. Ñîã ëàñ íî ñòàòüå 110 Êîíñ òè òó -
öèè ñóäüè ïðè îñó ùå ñ òâëå íèè ïðà âî ñó äèÿ íå çà âè ñè ìû è ïîä ÷è íÿ þò -
ñÿ òîëü êî çà êî íó; êà êîå-ëè áî âìå øà òåëü ñòâî â äå ÿ òåëü íîñòü ñó äåé ïî
îòï ðàâ ëå íèþ ïðà âî ñó äèÿ íå äî ïóñ òè ìî è âëå ÷åò îò âå ò ñòâåí íîñòü ïî
çà êî íó.

Äàí íûå ïî ëî æå íèÿ íàø ëè ðàç âè òèå â ñî îò âå ò ñòâó þ ùèõ íîð ìàõ Êî -
äåê ñà î ñó äî ó ñò ðîé ñòâå è ñòà òó ñå ñó äåé, ïðè íÿ òî ãî â 2006 ãî äó (äà ëåå
- Êî äåêñ).

Òàê, â ñî îò âå ò ñòâèè ñ ÷àñòüþ âòî ðîé ñòàòüè 85 Êî äåê ñà íå çà âè ñè ìîñòü
ñó äåé è íà ðîä íûõ çà ñå äà òå ëåé îáåñ ïå ÷è âà åò ñÿ óñ òà íîâ ëåí íû ìè çà êî -
íî äà òåëü íû ìè àê òà ìè ïî ðÿä êîì èõ íàç íà ÷å íèÿ (èçá ðà íèÿ, óò âå ðæ äå -
íèÿ), ïðè îñ òà íîâ ëå íèÿ è ïðåê ðà ùå íèÿ ïîë íî ìî ÷èé, íåï ðè êîñ íî âåí -
íîñòüþ, ïðî öå äó ðîé ðàñ ñìîò ðå íèÿ äåë è âîï ðî ñîâ, òàé íîé ñî âå ùà íèÿ
ïðè âû íå ñå íèè ñó äåá íûõ ïîñ òà íîâ ëå íèé è çàï ðå ùå íè åì òðå áî âàòü åå
ðàçã ëà øå íèÿ, îò âå ò ñòâåí íîñòüþ çà íå ó âà æå íèå ê ñó äó èëè âìå øà òåëü -
ñòâî â åãî äå ÿ òåëü íîñòü, èíû ìè ãà ðàí òè ÿ ìè, ñî îò âå ò ñòâó þ ùè ìè ñòà òó -
ñó ñó äåé è íà ðîä íûõ çà ñå äà òå ëåé, à òàê æå ñîç äà íè åì íàä ëå æà ùèõ îð -
ãà íè çà öè îí íî-òåõ íè ÷åñ êèõ óñ ëî âèé äëÿ äå ÿ òåëü íîñ òè ñó äîâ. 

Âîç äåé ñòâèå â êà êîé-ëè áî ôîð ìå íà ñó äåé è íà ðîä íûõ çà ñå äà òå ëåé ñ
öåëüþ âîñï ðå ïÿ ò ñòâî âàòü âñåñ òî ðîí íå ìó, ïîë íî ìó è îáú åê òèâ íî ìó
ðàñ ñìîò ðå íèþ êîíê ðåò íî ãî äå ëà èëè äî áèòü ñÿ âû íå ñå íèÿ íå çà êîí íî ãî
ñó äåá íî ãî ïîñ òà íîâ ëå íèÿ âëå ÷åò çà ñî áîé îò âå ò ñòâåí íîñòü, óñ òà íîâ -
ëåí íóþ çà êî íî äà òåëü íû ìè àê òà ìè (÷àñòü òðåòüÿ óêà çàí íîé ñòàòüè Êî -
äåê ñà).

×àñòüþ ÷åò âåð òîé ñòàòüè 85 Êî äåê ñà ïðå äóñ ìîò ðå íî, ÷òî ñðåä ñòâà ìàñ -
ñî âîé èí ôîð ìà öèè íå âïðà âå ïðåä ðå øàòü â ñâî èõ ñî îá ùå íè ÿõ ðå çóëü -
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òà òû ñó äåá íî ãî ðàç áè ðà òåëü ñòâà ïî êîíê ðåò íî ìó äå ëó èëè èíûì îá ðà -
çîì âîç äåé ñòâî âàòü íà ñóäüþ èëè íà ðîä íî ãî çà ñå äà òå ëÿ. 

Êðî ìå òî ãî, â Êî äåê ñå ñî äåð æàò ñÿ íîð ìû î íåñ ìå íÿ å ìîñ òè ñó äåé è ãà -
ðàí òè ÿõ èõ íåï ðè êîñ íî âåí íîñ òè (ñòàòüè 86-87). 

Â Êî äåê ñå òàê æå äå òàëü íî ðåã ëà ìåí òè ðî âà íû âîï ðî ñû ñòà òó ñà ñó äåé
(ñòàòüÿ 84), ïîä áî ðà êàí äè äà òîâ íà äîëæ íîñòü ñóäüè (ñòàòüè 94 - 98),
íàç íà ÷å íèÿ ñó äåé (ñòàòüÿ 99), ïî âû øå íèÿ èõ êâà ëè ôè êà öèè (ñòàòüè 32,
37, 48 è äð.),  ïå ðå âî äà íà äðó ãóþ äîëæ íîñòü èëè â äðó ãîé ñóä (ñòàòüÿ
86), ïðåê ðà ùå íèÿ ïîë íî ìî ÷èé ñóäüè (ñòàòüÿ 124) è äð.

Ñòàòü åé 128 Êî äåê ñà çàê ðåï ëå íî ïî ëî æå íèå îá îáåñ ïå ÷å íèè ãî ñó äà ð -
ñòâåí íîé çà ùè òû ñó äåé è íà ðîä íûõ çà ñå äà òå ëåé. Áî ëåå ïîä ðîá íî äàí -
íûå âîï ðî ñû ðåã ëà ìåí òè ðî âà íû Çà êî íîì îò 13 äå êàá ðÿ 1999 ãî äà "Î
ãî ñó äà ð ñòâåí íîé çà ùè òå ñó äåé, äîëæ íî ñò íûõ ëèö ïðà âî îõ ðà íè òåëü íûõ
è êîíò ðî ëè ðó þ ùèõ (íàä çîð íûõ) îð ãà íîâ, ñîò ðóä íè êîâ îð ãà íà ãî ñó äà ð -
ñòâåí íîé îõ ðà íû".

Ñîã ëàñ íî ñòàòüå 99 Êî äåê ñà ñóäüè ñó äîâ îá ùåé þðèñ äèê öèè íàç íà ÷à -
þò ñÿ íà äîëæ íîñòü Ïðå çè äåí òîì Ðåñ ïóá ëè êè Áå ëà ðóñü ñðî êîì íà ïÿòü
ëåò è ìî ãóò áûòü íàç íà ÷å íû íà íî âûé ñðîê èëè áåñ ñðî÷ íî. 

×òî êà ñà åò ñÿ ñó äåé Êîíñ òè òó öè îí íî ãî Ñó äà, òî èõ íå çà âè ñè ìîñòü
îáåñ ïå ÷è âà åò ñÿ îñî áûì ïî ðÿä êîì íàç íà ÷å íèÿ, ñðî êîì èõ ïîë íî ìî ÷èé,
âû ñî êèì ñî öè àëü íûì ñòà òó ñîì, äîñ òîé íûì ìà òå ðè àëü íûì îáåñ ïå ÷å íè -
åì, ïðà âî âûì èì ìó íè òå òîì, îñî áûì ïî ðÿä êîì ïðåê ðà ùå íèÿ ïîë íî ìî -
÷èé è ïðèâ ëå ÷å íèÿ ê îò âå ò ñòâåí íîñ òè.  

Â ñî îò âå ò ñòâèè ñ çà êî íî äà òåëü ñòâîì øåñòü ñó äåé Êîíñ òè òó öè îí íî ãî
Ñó äà íàç íà ÷à þò ñÿ Ïðå çè äåí òîì Ðåñ ïóá ëè êè Áå ëà ðóñü, øåñòü ñó äåé èç -
áè ðà þò ñÿ Ñî âå òîì Ðåñ ïóá ëè êè. Ïðåä ñå äà òåëü Êîíñ òè òó öè îí íî ãî Ñó äà
íàç íà ÷à åò ñÿ Ïðå çè äåí òîì ñ ñîã ëà ñèÿ Ñî âå òà Ðåñ ïóá ëè êè. 

Ñóäüè Êîíñ òè òó öè îí íî ãî Ñó äà Ðåñ ïóá ëè êè Áå ëà ðóñü íàç íà ÷à þò ñÿ (èç -
áè ðà þò ñÿ) íà 11 ëåò è ìî ãóò áûòü íàç íà ÷å íû (èçá ðà íû) íà íî âûé ñðîê.

Ïðå äåëü íûé âîç ðàñò ÷ëå íîâ Êîíñ òè òó öè îí íî ãî Ñó äà - 70 ëåò.

3. Â öå ëÿõ óê ðåï ëå íèÿ ñó äåá íîé ñèñ òå ìû, îáåñ ïå ÷å íèÿ ñà ìîñ òî ÿ òåëü -
íîñ òè è íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè çà êî íî äà òåëü íû ìè àê òà ìè
ïðå äóñ ìîò ðå íî îá ðà çî âà íèå îð ãà íîâ ñó äåéñ êî ãî ñî îá ùå ñò âà, êî òî ðû -
ìè ÿâ ëÿ þò ñÿ: ñú åçä ñó äåé Ðåñ ïóá ëè êè Áå ëà ðóñü, Ðåñ ïóá ëè êà íñ êèé ñî -
âåò ñó äåé, êîí ôå ðåí öèè ñó äåé, êâà ëè ôè êà öè îí íûå êîë ëå ãèè ñó äåé. 

Íàï ðè ìåð, êâà ëè ôè êà öè îí íûå êîë ëå ãèè ñó äåé îá ðà çó þò ñÿ â öå ëÿõ
ïîä äåð æà íèÿ âû ñî êèõ ñòàí äàð òîâ ïðî ôåñ ñè î íàëü íûõ è ìî ðàëü íûõ êà -
÷åñòâ ñó äåé, çàê ðåï ëåí íûõ â Êî äåê ñå ÷åñ òè ñóäüè Ðåñ ïóá ëè êè Áå ëà -
ðóñü1, óñè ëå íèÿ ãà ðàí òèé èõ íå çà âè ñè ìîñ òè, ïî âû øå íèÿ îò âå ò ñòâåí -
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1 Êî äåêñ ÷åñ òè ñóäüè, ïðè íÿ òûé íà I ñú åç äå ñó äåé Ðåñ ïóá ëè êè Áå ëà ðóñü 5 äå êàá ðÿ 1997 ã., óñ òà -

íàâ ëè âà åò ïðà âè ëà ïî âå äå íèÿ ýòè ÷åñ êî ãî õà ðàê òå ðà, îáÿ çà òåëü íûå äëÿ êàæ äî ãî ñóäüè Ðåñ ïóá -

ëè êè Áå ëà ðóñü íå çà âè ñè ìî îò çà íè ìà å ìîé äîëæ íîñ òè. Ñ
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íîñ òè è äèñ öèï ëè íû â ðà áî òå ñó äîâ è ñó äåé è âû ñî êî ãî ïðåñ òè æà ñó -
äåéñ êî ãî òðó äà.

Îñ íîâ íû ìè çà äà ÷à ìè êâà ëè ôè êà öè îí íûõ êîë ëå ãèé ñó äåé ÿâ ëÿ þò ñÿ:

ïðî âå äå íèå àò òåñ òà öèè ñó äåé ñ ó÷å òîì èõ ïðî ôåñ ñè î íàëü íî ãî óðîâ íÿ;

îñó ùå ñ òâëå íèå äèñ öèï ëè íàð íî ãî ïðî èç âî ä ñòâà â îò íî øå íèè ñó äåé;

îáåñ ïå ÷å íèå èñ ïîë íå íèÿ ðå øå íèé îð ãà íîâ ñó äåéñ êî ãî ñî îá ùå ñò âà
(ñòàòüÿ 169 Êî äåê ñà).

Â çà âè ñè ìîñ òè îò óðîâ íÿ ïðî ôåñ ñè î íàëü íûõ çíà íèé, ñòà æà, îïû òà ðà -
áî òû àò òåñ òó å ìî ãî ñóäüè è çà íè ìà å ìîé èì äîëæ íîñ òè êâà ëè ôè êà öè îí -
íàÿ êîë ëå ãèÿ ñó äåé ìî æåò ïðè íÿòü, â ÷àñò íîñ òè, ñëå äó þ ùèå çàê ëþ ÷å -
íèÿ:

- î âîç ìîæ íîñ òè ïðèñ âî å íèÿ ñóäüå î÷å ðåä íî ãî êâà ëè ôè êà öè îí íî ãî
êëàñ ñà;

- î âîç ìîæ íîñ òè ïðèñ âî å íèÿ ñóäüå áî ëåå âû ñî êî ãî êâà ëè ôè êà öè îí íî -
ãî êëàñ ñà;

- îá îñ òàâ ëå íèè ñóäüå ðà íåå ïðèñ âî åí íî ãî êâà ëè ôè êà öè îí íî ãî êëàñ ñà;

- î íà ëè ÷èè îñ íî âà íèé äëÿ ïî íè æå íèÿ ñóäüè â êâà ëè ôè êà öè îí íîì
êëàñ ñå;

- îá îòñ ðî÷ êå àò òåñ òà öèè íà ñðîê íå áî ëåå øåñ òè ìå ñÿ öåâ;

- î íå ñî îò âå ò ñòâèè ñóäüè çà íè ìà å ìîé äîëæ íîñ òè ñ õî äà òàé ñòâîì îá
îñ âî áîæ äå íèè åãî îò äîëæ íîñ òè (ñòàòüÿ 105 Êî äåê ñà). 

Âñå ýòî ñâè äå òåëü ñòâó åò î âû ñî êîé ðî ëè îð ãà íîâ ñó äåéñ êî ãî ñî îá ùå -
ñò âà â ïîä äåð æà íèè àâ òî ðè òå òà ñó äåá íîé âëàñ òè, îáåñ ïå ÷å íèè ñîá ëþ -
äå íèÿ ñóäü ÿ ìè â èõ ïðî ôåñ ñè î íàëü íîé äå ÿ òåëü íîñ òè è ëè÷ íîì ïî âå äå -
íèè òðå áî âà íèé, ïðåäú ÿâ ëÿ å ìûõ ê íèì Êîíñ òè òó öè åé è èíû ìè àê òà ìè
çà êî íî äà òåëü ñòâà Ðåñ ïóá ëè êè Áå ëà ðóñü, çà ùè òå ïðàâ è çà êîí íûõ èí òå -
ðå ñîâ ñó äåé, ñî äåé ñòâèè ðå à ëè çà öèè ãà ðàí òèé èõ íå çà âè ñè ìîñ òè è
íåï ðè êîñ íî âåí íîñ òè.

Âàæ íåé øàÿ ñîñ òàâ ëÿ þ ùàÿ íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè - íå çà âè ñè -
ìîñòü åå áþä æå òà, êî òî ðàÿ çàê ðåï ëå íà íà çà êî íî äà òåëü íîì óðîâ íå. 

Ñîã ëàñ íî ñòàòüå 190 Êî äåê ñà ôè íàí ñè ðî âà íèå ñó äîâ Ðåñ ïóá ëè êè Áå ëà -
ðóñü îñó ùå ñ òâëÿ åò ñÿ çà ñ÷åò ñðåäñòâ ðåñ ïóá ëè êà íñ êî ãî áþä æå òà è
äîëæ íî îáåñ ïå ÷è âàòü âîç ìîæ íîñòü ýô ôåê òèâ íî ãî è íå çà âè ñè ìî ãî îñó -
ùå ñ òâëå íèÿ ïðà âî ñó äèÿ â ñî îò âå ò ñòâèè ñ çà êî íî äà òåëü íû ìè àê òà ìè;
ðàñ õî äû íà ñî äåð æà íèå ñó äîâ ïðå äóñ ìàò ðè âà þò ñÿ â ðåñ ïóá ëè êà íñ êîì
áþä æå òå íà î÷å ðåä íîé ôè íàí ñî âûé ãîä îò äåëü íû ìè ñòðî êà ìè. Òà êîé
æå ïîä õîä óñ òà íîâ ëåí è â Áþä æåò íîì êî äåê ñå. 

4. Ðîëü Êîíñ òè òó öè îí íî ãî Ñó äà â óê ðåï ëå íèè íå çà âè ñè ìîñ òè ñó äåá íîé
âëàñ òè â Ðåñ ïóá ëè êå Áå ëà ðóñü âû òå êà åò èç åãî êîì ïå òåí öèè è ñòî ÿ ùèõ
ïå ðåä íèì çà äà÷. 
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Â ñî îò âå ò ñòâèè ñ ÷àñòüþ ÷åò âåð òîé ñòàòüè 116 Êîíñ òè òó öèè è ÷àñòüþ
ïåð âîé ñòàòüè 22 Êî äåê ñà Êîíñ òè òó öè îí íûé Ñóä äà åò çàê ëþ ÷å íèÿ î
êîíñ òè òó öè îí íîñ òè íîð ìà òèâ íûõ ïðà âî âûõ àê òîâ â ãî ñó äà ð ñòâå ïî
ïðåä ëî æå íè ÿì Ïðå çè äåí òà, Ïà ëà òû ïðåäñ òà âè òå ëåé è Ñî âå òà Ðåñ ïóá -
ëè êè Íà öè î íàëü íî ãî ñîá ðà íèÿ, Âåð õîâ íî ãî Ñó äà, Ñî âå òà Ìè íè ñò ðîâ.
Äàí íàÿ ôóíê öèÿ ðå à ëè çó åò ñÿ Êîíñ òè òó öè îí íûì Ñó äîì â ïî ðÿä êå ïîñ -
ëå äó þ ùå ãî êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ â ñî îò âå ò ñòâèè ñ Çà êî íîì "Î
êîíñ òè òó öè îí íîì ñó äîï ðî èç âî ä ñòâå".

Êðî ìå òî ãî, Êîíñ òè òó öè îí íûì Ñó äîì ñ 2008 ãî äà îñó ùå ñ òâëÿ åò ñÿ îáÿ -
çà òåëü íûé ïðåä âà ðè òåëü íûé êîíñ òè òó öè îí íûé êîíò ðîëü çà êî íîâ, ïðè -
íÿ òûõ Ïàð ëà ìåí òîì, äî ïîä ïè ñà íèÿ èõ Ïðå çè äåí òîì.

Â ñî îò âå ò ñòâèè ñ óêà çàí íû ìè ïîë íî ìî ÷è ÿ ìè Êîíñ òè òó öè îí íûì Ñó äîì
çà óêà çàí íûé ïå ðè îä áûë ïðî âå ðåí ðÿä çà êî íîâ, ðå ãó ëè ðó þ ùèõ ðàç -
ëè÷ íûå àñ ïåê òû ñó äåá íîé äå ÿ òåëü íîñ òè â Ðåñ ïóá ëè êå Áå ëà ðóñü.

Â íàñ òî ÿ ùåå âðå ìÿ ãî òî âèò ñÿ íî âàÿ ðå äàê öèÿ Êî äåê ñà î ñó äî ó ñò ðîé -
ñòâå è ñòà òó ñå ñó äåé, êî òî ðûé òàê æå áó äåò ïðî âå ðåí Êîíñ òè òó öè îí -
íûì Ñó äîì íà ïðåä ìåò åãî êîíñ òè òó öè îí íîñ òè.

Â çàê ëþ ÷å íèå õî òå ëîñü áû îò ìå òèòü, ÷òî â ñâî èõ ðå øå íè ÿõ è ôîð ìó -
ëè ðó å ìûõ â íèõ ïðà âî âûõ ïî çè öè ÿõ Êîíñ òè òó öè îí íûé Ñóä, èñ õî äÿ èç
ïðèí öè ïà âåð õî âå í ñòâà ïðà âà, ïó òåì âû ÿâ ëå íèÿ êîíñ òè òó öè îí íî-ïðà -
âî âî ãî ñìûñ ëà íîðì çà êî íîâ è èíûõ íîð ìà òèâ íûõ ïðà âî âûõ àê òîâ
ñïî ñî á ñòâó åò âû ðà áîò êå ïðà âî âûõ ìå õà íèç ìîâ ðå à ëè çà öèè êîíñ òè òó -
öè îí íûõ ïî ëî æå íèé, â òîì ÷èñ ëå çà ùè òû òà êîé âàæ íåé øåé êîíñ òè òó -
öè îí íîé öåí íîñ òè, êàê íå çà âè ñè ìîñòü ñó äåá íîé âëàñ òè â Ðåñ ïóá ëè êå
Áå ëà ðóñü. 

Áëà ãî äà ðþ Âàñ çà âíè ìà íèå. 

SUMMARY

Earlier economic courts were included in the judicial system of the
Republic of Belarus, but in 2013 in the framework of the country's judicial
and legal reform due to unification of the Supreme Court and the Supreme
Economic Court, the Supreme Court as a single supreme judicial body for
civil, criminal, administrative and commercial courts was established,
which leads the system of courts of general jurisdiction of the Republic of
Belarus.

The Supreme Court has the authority on the organizational, logistical and
personnel support of courts of general jurisdiction while excluding the
respective roles of the competence of the Ministry of Justice. It is also
authorized to conduct departmental control over the compliance of the
activity of courts of general jurisdiction of the legal requirements.
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The practice has shown that the chosen model of the national judicial sys-
tem has met the expectations of the legal community.

The principle of independence of the judicial power in Belarus is secured
at the constitutional level. According to Article 110 of the Constitution,
judges are independent in administering justice and subject only to the
law; any interference in the work of judges in administering justice is inad-
missible and punishable by law.

These provisions were developed in the relevant rules of the Code on
Judicial System and Status of Judges, adopted in 2006.

In order to strengthen the judicial power, for ensuring the independence
of the judicial power the legislative acts provide formation of the judicial
power, which are the Congress of Judges of the Republic of Belarus, the
National Judicial Council, Judicial Conference and the qualification board
of judges.

Role of the Constitutional Court in strengthening the independence of the
judiciary in Belarus derives from its competence and its tasks.

In accordance with Part 4 of Article 116 of the Constitution and Paragraph
1 of Article 22 of the Code, the Constitutional Court determines the con-
stitutionality of normative legal acts in the state on the propositions of the
President, the House of Representatives, the Council of Republic of the
National Assembly, the Supreme Court and the Council of Ministers. This
function is exercised by the Constitutional Court in the exercise of subse-
quent constitutional review in accordance with the Law "On Constitutional
Proceedings."
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ÐÎËÜ­ÎÐ­ÃÀ­ÍÀ­ÊÎÍÑ­ÒÈ­ÒÓ­ÖÈ­ÎÍ­ÍÎ­ÃÎ­
ÊÎÍÒ­ÐÎ­Ëß­Â­ÐÀÇ­ÂÈ­ÒÈÈ­
ÏÐÀ­ÂÎ­ÂÎ­ÃÎ­ÃÎ­ÑÓ­ÄÀ­Ð­ÑÒÂÀ­­

ÌÀÕ­ÊÀÌ­ÌÀÕ­ÌÓÄ­ÇÎ­ÄÀ

Ïðåä­ñå­äà­òåëü­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­Ðåñ­ïóá­ëè­êè­Òàä­æè­êèñ­òàí

Óâà æà å ìûé Ïðåä ñå äà òåëü!

Óâà æà å ìûå ó÷àñò íè êè Ìåæ äó íà ðîä íî ãî ôî ðó ìà!

Äà ìû è ãîñ ïî äà!

Ïðåæ äå âñå ãî ïîç âîëü òå ëè÷ íî îò ñå áÿ è îò èìå íè Êîíñ òè òó öè îí íî ãî
Ñó äà Ðåñ ïóá ëè êè Òàä æè êèñ òàí ïîçä ðà âèòü Âàñ, óâà æà å ìûé Àðó òþ íÿí
Ãà ãèê Ãà ðó øå âè÷, è âåñü êîë ëåê òèâ Êîíñ òè òó öè îí íî ãî Ñó äà äðó æå ñò -
âåí íî ãî íàì ãî ñó äà ð ñòâà Àð ìå íèè ñî çíà ìå íà òåëü íû ìè ïðàçä íè êà ìè -
20-ëå òè åì ïðè íÿ òèÿ Êîíñ òè òó öèè Ðåñ ïóá ëè êè Àð ìå íèÿ è 20-ëå òè åì
îá ðà çî âà íèÿ Êîíñ òè òó öè îí íî ãî Ñó äà Àð ìå íèè è ïî æå ëàòü âñåì Âàì
çäî ðîâüÿ, áëà ãî ïî ëó ÷èÿ è óñ ïå õîâ âî áëà ãî îáåñ ïå ÷å íèÿ âåð õî âå í ñòâà
Êîíñ òè òó öèè Ðåñ ïóá ëè êè Àð ìå íèÿ.

Òàê æå õî ÷ó âû ðà çèòü ñëî âà áëà ãî äàð íîñ òè îð ãà íè çà òî ðàì äàí íî ãî
ìåæ äó íà ðîä íî ãî ôî ðó ìà çà åãî òùà òåëü íóþ ïîä ãî òîâ êó è çà ìå ÷à òåëü -
íóþ îð ãà íè çà öèþ, à òàê æå çà ðà äóø íûé ïðè åì, êî òî ðûé ÷óâñòâó åò ñÿ
ñ ïåð âî ãî äíÿ íà øå ãî ïðè áû òèÿ â ÷ó äåñ íûé ãî ðîä Åðå âàí.  

Óâà æà å ìûå ó÷àñò íè êè Êîí ôå ðåí öèè!

Îä íîé èç ôóí äà ìåí òàëü íûõ öåí íîñ òåé îá ùå ñò âà ÿâ ëÿ åò ñÿ ïðà âî âîå
ãî ñó äà ð ñòâî, â êî òî ðîì èäåè è ïðèí öè ïû îáåñ ïå ÷è âà þò ïðè î ðè òåò çà -
êî íà, ãà ðàí òèè ðå à ëè çà öèè ïðàâ è ñâî áîä ÷å ëî âå êà è âîç ìîæ íîñ òè îñ -
ïà ðè âà íèÿ çà êî íîâ ñ öåëüþ óñ òà íîâ ëå íèÿ èõ êîíñ òè òó öè îí íîñ òè, ò.å.
ñî îò âå ò ñòâèÿ ïðà âó.

Ðàç âè òèå ïðà âî âî ãî ãî ñó äà ð ñòâà ïðåä ïî ëà ãà åò íå ó êîñ íè òåëü íîå ñîá ëþ-
äå íèå ïî ëî æå íèé Êîíñ òè òó öèè, âûñ òó ïà þ ùåé â êà ÷å ñò âå ïðà âî âîé îñ -
íî âû âñåé ãî ñó äà ð ñòâåí íîñ òè è îá ùå ñò âåí íîé äå ÿ òåëü íîñ òè â ñòðà íå.

Â ïðà âî âîì ãî ñó äà ð ñòâå ñèñ òå ìà îò íî øå íèé âëàñòü-îá ùå ñò âî-ãðàæ äà -
íèí ïîñò ðî å íà è ôóíê öè î íè ðó åò íà îñ íî âå ïðèí öè ïîâ, öåí íîñ òåé è
íîðì ïðà âà. Â òà êîì ãî ñó äà ð ñòâå óäå ëÿ åò ñÿ îñî áîå âíè ìà íèå ôîð ìè -
ðî âà íèþ èíñ òè òó òîâ, îáåñ ïå ÷è âà þ ùèõ âåð õî âå í ñòâî ïðà âà, îá ùå ñò âà
è ãî ñó äà ð ñòâà, ïðà âà è ñâî áî äû ÷å ëî âå êà è ãðàæ äà íè íà, ïðà âî âóþ
ôîð ìó âçà è ìî îò íî øå íèé  èí äè âè äà, à òàê æå ñïî ñî á ñòâó þ ùèõ îð ãà íè -
çà öèè ãî ñó äà ð ñòâåí íîé âëàñ òè íà îñ íî âå ïðèí öè ïà ðàç äå ëå íèÿ âëàñ -
òåé, ïîä ÷è íåí íîñ òè âëàñ òè ïðà âó. 
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Îä íîé èç âàæ íåé øèõ ïî ëè òè êî-ïðà âî âûõ èäåé, õà ðàê òå ðè çó þ ùèõ ïî -
íÿ òèå ïðà âî âî ãî ãî ñó äà ð ñòâà, ïðèç íà åò ñÿ "âåð õî âå í ñòâî çà êî íà âî
âñåõ ñôå ðàõ îá ùå ñò âåí íîé æèç íè", è å¸ íå ðó øè ìîñòü çàê ðåï ëÿ åò ñÿ â
Êîíñ òè òó öèè ñòðà íû, ðàñï ðî ñò ðà íÿ ÿñü íà äðó ãèå çà êî íû è íîð ìà òèâ -
íûå àê òû. 

Êîíñ òè òó öèÿ ÿâ ëÿ åò ñÿ öåíò ðîì ïðà âî âîé ñèñ òå ìû. Íà åå îñ íî âå ñîç -
äà åò ñÿ ìå õà íèçì çà êîí íîñ òè â ïðà âî âîì ãî ñó äà ð ñòâå, î ÷åì ñâè äå òåëü -
ñòâó åò ñòàòüÿ 10 Êîíñ òè òó öèè Òàä æè êèñ òà íà, â ñî îò âå ò ñòâèè ñ êî òî ðîé
"Êîíñ òè òó öèÿ Òàä æè êèñ òà íà  îá ëà äà åò âûñ øåé þðè äè ÷åñ êîé ñè ëîé, åå
íîð ìû èìå þò ïðÿ ìîå äåéñòâèå. Çà êî íû è äðó ãèå ïðà âî âûå àê òû, ïðî -
òè âî ðå ÷à ùåå Êîíñ òè òó öèè, íå èìå þò þðè äè ÷åñ êîé ñè ëû".

Â ïðà âî âîì ãî ñó äà ð ñòâå îáåñ ïå ÷å íèå è îõ ðà íà äåéñòâèÿ ïðèí öè ïà âåð -
õî âå í ñòâà Êîíñ òè òó öèè, â ÷àñò íîñ òè íå ó êîñ íè òåëü íîå ñîá ëþ äå íèå
êîíñ òèòó öè îí íûõ ïðåä ïè ñà íèé, îñó ùå ñ òâëÿ þò ñÿ îð ãà íîì ñó äåá íî ãî
êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ è â öå ëîì âñåé ñèñ òå ìîé ñó äîâ ïðà âî âî ãî
ãî ñó äà ð ñòâà. Ñó äåá íàÿ âëàñòü, îõ ðà íÿÿ ïðà âî, ïðà âî âûå óñ òîè ãî ñó-
 äà ð ñòâåí íîé è îá ùå ñò âåí íîé æèç íè îò ëþ áûõ íà ðó øå íèé, îáåñ ïå ÷è -
âà åò ïðà âî ñó äèå, â êî òî ðîì êîí öå íò ðè ðó þò ñÿ îá ùå ÷å ëî âå ÷åñ êèå öåí -
íîñ òè.

Äëÿ òî ãî ÷òî áû Êîíñ òè òó öèÿ ñòà ëà ðå àëü íî äåéñòâó þ ùèì íîð ìà òèâ -
íûì àê òîì, îíà äîëæ íà áûòü îáåñ ïå ÷å íà ïðà âî âîé çà ùè òîé, è â óñ ëî -
âè ÿõ ñîâ ðå ìåí íî ãî ïðà âî âî ãî ãî ñó äà ð ñòâà òîëü êî ñó äåá íûé êîíñ òè òó -
öè îí íûé êîíò ðîëü ñïî ñî áåí â ïîë íîé ìå ðå îáåñ ïå ÷èòü äåéñòâåí íóþ
ïðà âî âóþ îõ ðà íó Êîíñ òè òó öèè.

Îñó ùå ñ òâëå íè åì êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ â ãî ñó äà ð ñòâå îáåñ ïå ÷è-
âà åò ñÿ âåð õî âå í ñòâî, ñòà áèëü íîñòü, à òàê æå ðå àëü íîñòü Êîíñ òè òó öèè,
âû ðà æà þ ùè å ñÿ: 

- â îáåñ ïå ÷å íèè êîíñ òè òó öè îí íîé çà êîí íîñ òè â ñòðà íå, òî åñòü íà ëè -
÷èè ðå àëü íî äåéñòâó þ ùåé ñèñ òå ìû êîíñ òè òó öè î íà ëèç ìà; 

- â ïðè î ðè òåò íîì ïî ëî æå íèè Îñ íîâ íî ãî Çà êî íà ñòðà íû â ñèñ òå ìå
íîð ìà òèâ íî-ïðà âî âûõ àê òîâ; 

- â îáåñ ïå ÷å íèè óñ òîé ÷è âîñ òè âñåé ïðà âî âîé ñèñ òå ìû è îð ãà íè çà öèè
ãî ñó äà ð ñòâåí íîé âëàñ òè, îï ðå äå ëåí íîñ òè îò íî øå íèé ìåæ äó ëè÷ -
íîñòüþ è ãî ñó äà ð ñòâîì; 

- â ñî îò âå ò ñòâèè êîíñ òè òó öè îí íûõ ïðåä ïè ñà íèé, ñêëà äû âà þ ùèõ ñÿ â
äåéñòâè òåëü íîñ òè, îá ùå ñò âåí íûì îò íî øå íè ÿì. 

Ñó äåá íûé êîíñ òè òó öè îí íûé êîíò ðîëü îò íî ñèò ñÿ ê ÷èñ ëó ýô ôåê òèâ -
íûõ ñðåäñòâ îáåñ ïå ÷å íèÿ âåð õî âå í ñòâà è íå ïîñ ðå ä ñòâåí íî ãî äåéñòâèÿ
êîíñ òè òóöè îí íûõ ïðåä ïè ñà íèé, ÿâ ëÿ þ ùèõ ñÿ îñ íî âîé ïðà âî âîé ñèñ òå -
ìû äå ìîê ðà òè÷åñ êî ãî ãî ñó äà ð ñòâà.

Ïîñ ëå ïðè íÿ òèÿ Êîíñ òè òó öèè è íà îñ íî âå åå íîðì ó÷ ðåæ äå íèÿ Êîíñ -
òè òó öè îí íî ãî Ñó äà Ðåñ ïóá ëè êè Òàä æè êèñ òàí, êîíñ òè òó öè îí íîå è çà -
êî íî äà òåëü íîå îï ðå äå ëå íèå åãî ïîë íî ìî ÷èé, ñòà òó ñà ñó äåé, îð ãà íè çà - 191
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öè îí íî-ñòðóê òóð íî ãî ïîñò ðî å íèÿ, ïðèí öè ïîâ åãî äå ÿ òåëü íîñ òè ïî ëî -
æè ëî íà ÷à ëî êîíñ òè òó öè îí íî ìó êîíò ðî ëþ â Òàä æè êèñ òà íå, îñó ùå ñ -
òâëÿ åìîìó ïîñ ðå ä ñòâîì  êîíñ òè òó öè îí íî ãî ïðà âî ñó äèÿ. 

Ìîæ íî îò ìå òèòü, ÷òî èíñ òè òóò êîíñ òè òó öè îí íî ãî ïðà âî ñó äèÿ ÿâ ëÿ åò -
ñÿ îä íèì èç èñ òî ðè ÷åñ êèõ äîñ òè æå íèé êîíñ òè òó öè î íà ëèç ìà è â íàñ òî -
ÿ ùåå âðå ìÿ ïðèç íà åò ñÿ íå îòú åì ëå ìûì àò ðè áó òîì ïðà âî âî ãî ãî ñó äà ð -
ñòâà.

Êîíñ òè òó öè îí íîå ïðà âî ñó äèå ïðèç âà íî îáåñ ïå ÷è âàòü ãî ñó äà ð ñòâåí íî-
ïðà âî âóþ è ñî öè î êóëü òóð íóþ èäåí òè÷ íîñòü îá ùå ñò âà, òåì áî ëåå èìå -
þ ùå ãî ìíî ãî âå êî âûå òðà äè öèè ãî ñó äà ð ñòâåí íîñ òè è ïðà âà, à ñëå äî âà -
òåëü íî, ñî ÷å òà íèå â êîíñ òè òó öè îí íîì ðå ãó ëè ðî âà íèè ñòà áèëü íîñ òè è
äè íà ìèç ìà, óíè âåð ñàëü íî-âñå îá ùå ãî è íà öè î íàëü íî-ñïå öè ôè ÷åñ êî ãî1.

Ïðå çè äåíò Ðåñ ïóá ëè êè Òàä æè êèñ òàí, ïîñ òî ÿí íî óäå ëÿÿ îñî áîå âíè ìà -
íèå ðî ëè îð ãà íà êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ Òàä æè êèñ òà íà â ðàç âè -
òèè ïðà âî âî ãî ãî ñó äà ð ñòâà, â ÷àñò íîñ òè â ñâî åì âûñ òóï ëå íèè íà Ìåæ -
äó íà ðîä íîé êîí ôå ðåí öèè íà òå ìó "Êîíñ òè òó öè îí íîå ïðà âî ñó äèå - ãà -
ðàí òèÿ îáåñ ïå ÷å íèÿ âåð õî âå í ñòâà Êîíñ òè òó öèè", ïîñ âÿ ùåí íîé 20-ëå -
òèþ îá ðà çî âà íèÿ Êîíñ òè òó öè îí íî ãî Ñó äà Òàä æè êèñ òà íà, îò ìå òèë: 

"Óäå ëå íèå â Êîíñ òè òó öèè îñî áî ãî âíè ìà íèÿ ðî ëè è ìåñ òó ñó äåá íîé
âëàñ òè â Òàä æè êèñ òà íå, â ÷àñò íîñ òè Êîíñ òè òó öè îí íî ìó Ñó äó, íå ÿâ ëÿ -
åò ñÿ ñëó ÷àé íûì.

Âî-ïåð âûõ, îð ãàí êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ çà íè ìà åò âàæ íîå ìåñ òî
â ñèñ òå ìå ãî ñó äà ð ñòâåí íîé è ñó äåá íîé âëàñ òè âñåõ öè âè ëè çî âàí íûõ
ãî ñó äàðñòâ, è áåç íà ëè ÷èÿ òà êî ãî îð ãà íà, íå ó ìå ñò íî âåñ òè ðå÷ü î çäðà -
âûõ ìå õà íèç ìàõ ñäåð æè âà íèÿ è ïðî òè âî âå ñîâ ìåæ äó âåò âÿ ìè ãî ñó-
 äà ð ñòâåí íîé âëàñ òè.

Âî-âòî ðûõ, ñîç äà íèå Êîíñ òè òó öè îí íî ãî Ñó äà Ðåñ ïóá ëè êè Òàä æè êèñ -
òàí ÿâ ëÿ åò ñÿ ïðèç íà êîì äå ìîê ðà òè÷ íîñ òè è ïðà âî âîé ñóù íîñ òè òàä -
æè êñ êî ãî ãî ñó äà ð ñòâà, è íà ëè ÷èå ïî äîá íî ãî îð ãà íà ÿâ ëÿ åò ñÿ ïðàê òè -
÷åñ êèì âû ðà æå íè åì ñòðåì ëå íèÿ âëàñ òè è íà öèè ê ôîð ìè ðî âà íèþ
ñïðà âåä ëè âî ãî îá ùå ñò âà. 

Â ñâîþ î÷å ðåäü, ôîð ìè ðî âà íèå ñïðà âåä ëè âî ãî îá ùå ñò âà íå âîç ìîæ íî
ïðåäñ òà âèòü áåç ñà ìîñ òî ÿ òåëü íîé, êîì ïå òå íò íîé è áà çè ðó þ ùåé ñÿ íà
çà êî íå ñó äåá íîé âëàñ òè, â ÷àñò íîñ òè - áåç îð ãà íà êîíñ òè òó öè îí íî ãî
êîíò ðî ëÿ"2.

Íå çà âè ñè ìî îò òî ãî, ÷òî êîíñ òè òó öè îí íûé êîíò ðîëü ÿâ ëÿ åò ñÿ ïðèí öè-
ïè àëü íî íî âûì äëÿ Òàä æè êèñ òà íà êîíñ òè òó öè îí íî-ïðà âî âûì èíñ òè òó -
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1 Ñì.: Áîí äàðü Í.Ñ. Ñó äåá íûé êîíñ òè òó öè î íà ëèçì êàê ïî ëè òè êî-ïðà âî âîé ðå æèì îáåñ ïå ÷å íèÿ

âåð õî âå í ñòâà Êîíñ òè òó öèè / Âûñ òóï ëå íèå  íà  Ìåæ äó íà ðîä íîé êîí ôå ðåí öèè íà òå ìó "Êîíñ -

òè òó öè îí íîå ïðà âî ñó äèå - ãà ðàí òèÿ îáåñ ïå ÷å íèÿ âåð õî âå í ñòâà Êîíñ òè òó öèè", ïîñ âÿ ùåí íîé

20-ëå òèþ îá ðà çî âà íèÿ Êîíñ òè òó öè îí íî ãî Ñó äà Òàä æè êèñ òàí. Äó øàí áå, 17 ñåí òÿá ðÿ 2015 ãî äà.
2   Ñì.: Ýìî ìà ëè Ðàõ ìîí. Âûñ òóï ëå íèå íà  Ìåæ äó íà ðîä íîé êîí ôå ðåí öèè íà òå ìó "Êîíñ òè òó öè -

îí íîå ïðà âî ñó äèå - ãà ðàí òèÿ îáåñ ïå ÷å íèÿ âåð õî âå í ñòâà Êîíñ òè òó öèè", ïîñ âÿ ùåí íîé 20-ëå òèþ

îá ðà çî âà íèÿ Êîíñ òè òó öè îí íî ãî Ñó äà Òàä æè êèñ òàí. Äó øàí áå, 17 ñåí òÿá ðÿ 2015 ãî äà.Ì
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òîì è âàæ íåé øèì ýëå ìåí òîì ïî ëè òè ÷åñ êîé ñèñ òå ìû ñòðà íû, ñå ãîä íÿ,
îá ðà ùà ÿñü ê èñ òî ðèè åå äâàä öà òè ëåò íåé äå ÿ òåëü íîñ òè, ìîæ íî îò ìå -
òèòü, ÷òî äàí íûé îð ãàí âûñ òó ïà åò  ãà ðàí òîì Êîíñ òè òó öèè Òàä æè êèñ -
òà íà, ñëó æèò îáåñ ïå ÷å íèþ ïî ëè òè ÷åñ êîé ñòà áèëü íîñ òè, ðàç âè òèþ ïî -
ëè òè ÷åñ êèõ ïðî öåñ ñîâ â ðàì êàõ, óñ òà íîâ ëåí íûõ Êîíñ òè òó öè åé. 

Ìîæ íî ñ óâå ðåí íîñòüþ ãî âî ðèòü î òîì, ÷òî ñòà íîâ ëå íèå íà øåé ñòðà -
íû êàê äå ìîê ðà òè ÷åñ êî ãî è ïðà âî âî ãî ãî ñó äà ð ñòâà âî ìíî ãîì ñâÿ çà íî
ñ ýô ôåê òèâ íîé äå ÿ òåëü íîñòüþ îð ãà íà êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ
Òàä æè êèñ òà íà.

Êîíñ òè òó öè îí íûé Ñóä Òàä æè êèñ òà íà îñó ùå ñ òâëÿ åò êîíñ òè òó öè îí íûé
êîíò ðîëü äëÿ îáåñ ïå ÷å íèÿ öåí íîñ òåé ïðà âî âî ãî ãî ñó äà ð ñòâà, â ÷àñò -
íîñ òè âåð õî âå í ñòâà è ñòà áèëü íîñ òè Êîíñ òè òó öèè, ñîõ ðà íå íèÿ êîíñ òè -
òó öè îí íî ãî ðàç äå ëå íèÿ âëàñ òåé è ãà ðàí òè ðî âà íèÿ çà ùè òû êîíñ òè òó öè -
îí íûõ ïðàâ è ñâî áîä ÷å ëî âå êà è ãðàæ äà íè íà. Ñóù íîñòü êîíñ òè òó öè -
îí íî ãî êîíò ðî ëÿ êàê îñ íîâ íî ãî ñïî ñî áà óê ðåï ëå íèÿ êîíñ òè òó öè îí íîé
çà êîí íîñ òè çàê ëþ ÷à åò ñÿ â îï ðå äå ëå íèè êîíñ òè òó öè îí íîñ òè ïðà âî âûõ
àê òîâ îð ãà íîâ ãî ñó äà ð ñòâåí íîé âëàñ òè è ëè øå íèè íå êî íñ òè òó öè îí íî -
ãî àê òà þðè äè ÷åñ êîé ñè ëû, ò.å. ïðè îñ òà íîâ ëå íèå äåéñòâèÿ òà êî ãî àê òà.
Òà êèì îá ðà çîì, Êîíñ òè òó öè îí íûé Ñóä Òàä æè êèñ òà íà êàê îð ãàí êîíñ -
òè òó öè îí íî ãî êîíò ðî ëÿ âû íî ñèò ðå øå íèÿ, îêà çû âà þ ùèå íå ïîñ ðå ä -
ñòâåí íîå âîç äåé ñòâèå íà ñèñ òå ìó çà êî íî äà òåëü ñòâà ñòðà íû3.

Â ñîâ ðå ìåí íîé òå î ðèè êîíñ òè òó öè î íà ëèç ìà îáåñ ïå ÷å íèå âåð õî âå í ñòâà
íîðì Êîíñ òè òó öèè â îá ùå ñò âå è â öå ëîì â ïðà âî âîì ãî ñó äà ð ñòâå, à
òàê æå îáåñ ïå ÷å íèå êîíñ òè òó öè îí íî ãî ñòðîÿ è çà ùè òû êîíñ òè òó öè îí -
íûõ ïðàâ è ñâî áîä ÷å ëî âå êà è ãðàæ äà íè íà çà âè ñèò îò ýô ôåê òèâ íîé äå -
ÿ òåëü íîñ òè èíñ òè òó òà ñó äåá íî ãî êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ è èñ ïîë -
íå íèÿ åãî ðå øå íèé, èìå þ ùèõ âàæ íîå çíà ÷å íèå. Ðå øå íèÿ Êîíñ òè òó öè -
îí íî ãî Ñó äà îêà çû âà þò âëè ÿ íèå íà íàï ðàâ ëåí íîñòü êîíñ òè òó öè îí íî-
ïðà âî âî ãî ðå ãó ëè ðî âà íèÿ ðàç âè òèÿ ãî ñó äà ð ñòâà è îá ùå ñò âà.

Êàê ñïðà âåä ëè âî îò ìå ÷à åò óâà æà å ìûé íàø êîë ëå ãà, ïðî ôåñ ñîð Àðó òþ -
íÿí Ãà ãèê Ãà ðó øå âè÷, "ðå øå íèÿ Êîíñ òè òó öè îí íî ãî Ñó äà äîëæ íû çà -
íè ìàòü òà êîå ìåñ òî â ñèñ òå ìå ïðà âî âûõ àê òîâ, êî òî ðîå äàñò èì âîç -
ìîæ íîñòü áî ëåå ýô ôåê òèâ íî îñó ùå ñ òâëÿòü çà ùè òó êîíñ òè òó öè îí íî ãî
ñòðîÿ è ïðàâ ÷å ëî âå êà. Â ÷àñò íîñ òè, îíè íå äîëæ íû èìåòü þðè äè ÷åñ -
êóþ ñè ëó íè æå þðè äè ÷åñ êîé ñè ëû çà êî íîâ"4.    

Èñ õî äÿ èç çíà ÷è ìîñ òè àê òîâ îð ãà íà êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ â ðàç -
âè òèè ïðà âî âîé ñèñ òå ìû, à òàê æå åãî ðî ëè â îáåñ ïå ÷å íèè êîíñ òè òó öè -
îí íîé çà êîí íîñ òè ãî ñó äà ð ñòâà, ìîæ íî ñêà çàòü, ÷òî îíè âûñ òó ïà þò â
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3   Ñì:  Ìàõ ìóä çî äà Ì.À. "Êîíñ òè òó öè îí íûé êîíò ðîëü - îñ íîâ íîé  ñïî ñîá óê ðåï ëå íèÿ êîíñ òè òó -

öè îí íîé çà êîí íîñ òè â Ðåñ ïóá ëè êå Òàä æè êèñ òàí". Âûñ òóï ëå íèå íà Ìåæ äó íà ðîä íîé êîí ôå ðåí -

öèè íà òå ìó  "Êîíñ òè òóöè îí íûé êîíò ðîëü; äîêò ðè íà è ïðàê òè êà". Ìà òå ðè à ëû ìåæ äó íà ðîä íîé

êîí ôå ðåí öèè, ïîñ âÿ ùåí íîé 20-ëå òèþ Êîíñ òè òó öè îí íî ãî Ñó äà Ðîñ ñèéñ êîé Ôå äå ðà öèè, Ñàíêò-

Ïå òåð áóðã, 28-29 îê òÿá ðÿ 2011 ãî äà. - Ìîñê âà: Íîð ìà,  2012 ãîä. - Ñ. 257-263.
4 Ñì.: Àðó òþ íÿí Ã.Ã. Êîíñ òè òó öè î íà ëèçì: óðî êè, âû çî âû, ãà ðàí òèè: ñá. èçáð. ïóáë. è âûñ òóï ëå -

íèé íà ìåæ äó íàð. ôî ðó ìàõ, ïîñ âÿù. äàí. ïðîá ëå ìà òè êå. - Ê.: Ëî ãîñ, 2011. - Ñ. 114. 



êà ÷å ñò âå íî âî ãî èñ òî÷ íè êà ïðà âà, ïîñ ðå ä ñòâîì êî òî ðûõ Êîíñ òè òó öè -
îí íûé Ñóä îñó ùå ñ òâëÿ åò ïðà âî êîð ðåê òè ðó þ ùóþ ôóíê öèþ îò íî ñè -
òåëü íî íîð ìîò âîð ÷å ñò âà îð ãà íîâ ïóá ëè÷ íîé âëàñ òè, íàï ðàâ ëåí íóþ íà
îáåñ ïå ÷å íèå âåð õî âå í ñòâà Êîíñ òè òó öèè.

Ðå øå íèÿ îð ãà íà êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ èìå þò îñî áîå âëè ÿ íèå íà
îñ íî âû ðàç âè òèÿ ïðà âî âî ãî ãî ñó äà ð ñòâà, îá ëà äà þò íîð ìà òèâ íîé ñè ëîé,
ñó ùå ñò âåí íî âëè ÿ þò íà ñòðóê òó ðó è ñî äåð æà íèå çà êî íî äà òåëü ñòâà.
Îíè îáÿ çà òåëü íû äëÿ âñåõ ñóáú åê òîâ ïðà âà, â òîì ÷èñ ëå äðó ãèõ âûñ -
øèõ èíñ òè òó òîâ çà êî íî äà òåëü íîé, èñ ïîë íè òåëü íîé è ñó äåá íîé âëàñ òè,
è â ñè ëó òà êî ãî îñî áî ãî ñòà òó ñà â ìå õà íèç ìå ãî ñó äà ð ñòâåí íîé âëàñ òè
èç âñåõ âûñ øèõ ñó äåá íûõ îð ãà íîâ òîëü êî åãî êîì ïå òåí öèÿ îï ðå äå ëÿ -
åò ñÿ â ñà ìîé Êîíñ òè òó öèè (ñò. 89).

Òàê æå äðó ãèå ïîë íî ìî ÷èÿ çàê ðåï ëå íû Êîíñ òè òó öè îí íûì çà êî íîì "Î
Êîíñ òè òó öè îí íîì Ñó äå Ðåñ ïóá ëè êè Òàä æè êèñ òàí", èñ õî äÿ èç ÷å ãî äàí -
íûé îð ãàí îá ëà äà åò øè ðî êè ìè ïîë íî ìî ÷è ÿ ìè, ðå à ëè çà öèÿ êî òî ðûõ
ïðèç âà íà îáåñ ïå ÷è âàòü â ñòðà íå ðå æèì êîíñ òè òó öè îí íîé çà êîí íîñ òè,
îò óðîâ íÿ êî òî ðî ãî çà âè ñèò ðàç âè òèå ïðà âîâî ãî ãî ñó äà ð ñòâà.

Ïîë íî ìî ÷èÿ Êîíñ òè òó öè îí íî ãî Ñó äà â öå ëîì íàï ðàâ ëå íû íà îáåñ ïå -
÷å íèå âåð õî âå í ñòâà è ïðÿ ìî ãî äåéñòâèÿ Êîíñ òè òó öèè íà âñåé òåð ðè -
òî ðèè ñòðà íû, íà çà ùè òó îñ íîâ êîíñ òè òó öè îí íî ãî ñòðîÿ, îñ íîâ íûõ
ïðàâ è ñâî áîä ÷å ëî âå êà è ãðàæ äà íè íà. Íå çà âè ñè ìî îò âîç ðàñ òà þ ùåé
ðî ëè  îð ãà íà êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ â ïðà âî âîì ãî ñó äà ð ñòâå â
îáåñ ïå ÷å íèè êîíñ òè òó öè îí íîé çà êîí íîñ òè, âñå åùå ñó ùå ñò âó þò âîï -
ðî ñû îò íî ñè òåëü íî îáåñ ïå ÷å íèÿ ïîë íîé íå çà âè ñè ìîñ òè îð ãà íà êîíñ òè -
òó öè îí íî ãî êîíò ðî ëÿ.  

Íå çà âè ñè ìîñòü êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ íóæ äà åò ñÿ â ïîñ òî ÿí íîì
óê ðåï ëå íèè è óñ òîé ÷è âûõ ãà ðàí òè ÿõ. Çäåñü ïðèí öè ïè àëü íîå çíà ÷å íèå
èìå åò ñèñ òå ìà öåí íîñ òåé è óðî âåíü äå ìîê ðà òè çà öèè îá ùå ñò âà, ôóíê -
öè î íàëü íàÿ ñáà ëàí ñè ðî âàí íîñòü îò äåëü íûõ âåò âåé âëàñ òè, õà ðàê òåð îá -
ùå ñò âåí íîé ñðå äû è îá ùå ñò âåí íàÿ ïîò ðåá íîñòü â ïðà âî âîì îáåñ ïå ÷å -
íèè âåð õî âå í ñòâà ïðà âà, íà ëè ÷èå è çðå ëîñòü ãðàæ äà íñ êî ãî îá ùå ñò âà.

Óâà æà å ìûå êîë ëå ãè!

Íå çà âè ñè ìîñòü ñó äåá íîé âëàñ òè, ÿâ ëÿ þ ùà ÿ ñÿ âàæ íåé øèì ýëå ìåí òîì
îáåñ ïå ÷å íèÿ ñïðà âåä ëè âîñ òè â îá ùå ñò âå, ãà ðàí òè ðó åò ñÿ ãî ñó äà ð ñòâîì
è çàê ðåï ëÿ åò ñÿ â Êîíñ òè òó öèè èëè çà êî íàõ ñòðà íû.  Â ñîâ ðå ìåí íîì
ïî íè ìà íèè ïðàê òè ÷åñ êàÿ ðå à ëè çà öèÿ ïðèí öè ïîâ ñà ìîñ òî ÿ òåëü íîñ òè
ñó äåá íîé âëàñ òè è íå çà âè ñè ìîñ òè ñó äåé ÿâ ëÿ åò ñÿ îá ùåï ðèç íàí íûì
êðè òå ðè åì ïðà âî âî ãî ãî ñóäàðñòâà è äå ìîê ðà òè ÷åñ êî ãî ïî ëè òè êî-ïðà -
âî âî ãî ðå æè ìà.

Óñ òàâ Îð ãà íè çà öèè Îáú å äè í¸í íûõ Íà öèé (25 èþ íÿ 1945 ã.),  Âñå îá ùàÿ
äåê ëà ðà öèè ïðàâ ÷å ëî âå êà (10 äå êàá ðÿ 1948 ã.), à òàê æå äðó ãèå ìåæ äó -
íà ðîä íûå ïðà âî âûå àê òû, ïðèç íà âàÿ è óñ òà íàâ ëè âàÿ ñîá ëþ äå íèå ñïðà -
âåä ëè âîñ òè, à òàê æå íå çà âè ñè ìîñ òè è áåñï ðè ñò ðà ñò íîñ òè  ñó äåá íîé
âëàñ òè, âûñ òó ïà þò âàæ íåé øåé ãà ðàí òè åé  ñîá ëþ äå íèÿ ïðàâ ÷å ëî âå êà
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íà ñïðà âåä ëè âîå è ãëàñ íîå ñó äåá íîå ðàç áè ðà òåëü ñòâî êîì ïå òå íò íûì,
íå çà âè ñè ìûì è áåñï ðè ñò ðà ñò íûì ñó äîì.  

Ó÷è òû âàÿ ïî ëî æå íèÿ Óñ òà âà Îð ãà íè çà öèè Îáú å äè í¸í íûõ Íà öèé, Âñå -
îá ùåé äåê ëà ðà öèè ïðàâ ÷å ëî âå êà è äðó ãèå ìåæ äó íà ðîä íûå ïðà âî âûå
àê òû, ðå çî ëþ öè åé Ãå íå ðàëü íîé Àñ ñà ìá ëåè ÎÎÍ 40/32 îò 29 íî ÿá ðÿ
1985 ãî äà áû ëè îäîá ðå íû "Îñ íîâ íûå ïðèí öè ïû íå çà âè ñè ìîñ òè ñó äåá -
íûõ îð ãà íîâ", ïðè íÿ òûå ñåäü ìûì Êîíã ðåñ ñîì ÎÎÍ ïî ïðå äóï ðåæ äå -
íèþ ïðåñ òóï íîñ òè è îá ðà ùå íèþ ñ ïðà âî íà ðó øè òå ëÿ ìè, ñîñ òî ÿâ øèì ñÿ
â Ìè ëà íå ñ 26 àâ ãóñ òà ïî 6 ñåí òÿá ðÿ 1985 ãî äà. 

Â äàí íûõ Îñ íîâ íûõ ïðèí öè ïàõ, â ÷àñò íîñ òè, ïðå äóñ ìîò ðå íî, ÷òî: íå -
çà âè ñè ìîñòü ñó äåá íûõ îð ãà íîâ ãà ðàí òè ðó åò ñÿ ãî ñó äà ð ñòâîì è çàê ðåï -
ëÿ åò ñÿ â êîíñ òè òó öèè èëè çà êî íàõ ñòðà íû. Âñå ãî ñó äà ð ñòâåí íûå è äðó -
ãèå ó÷ ðåæ äå íèÿ îáÿ çà íû óâà æàòü è ñîá ëþ äàòü íå çà âè ñè ìîñòü ñó äåá -
íûõ îð ãà íîâ (ñò. 1);  íå äîëæ íî èìåòü ìåñ òî íåï ðà âî ìåð íîå èëè íå ñà íê -
öè î íè ðî âàí íîå âìå øà òåëü ñòâî â ïðî öåññ ïðà âî ñó äèÿ, è ñó äåá íûå ðå -
øå íèÿ, âû íå ñåí íûå ñó äà ìè, íå ïîä ëå æàò ïå ðåñ ìîò ðó. Ýòîò ïðèí öèï
íå ïðå ïÿ ò ñòâó åò îñó ùå ñ òâëÿ å ìî ìó â ñî îò âå ò ñòâèè ñ çà êî íîì ñó äåá íî -
ìó ïå ðåñ ìîò ðó èëè ñìÿã ÷å íèþ ïðè ãî âî ðîâ, âû íå ñåí íûõ ñó äåá íû ìè
îð ãà íà ìè (ñò. 4); ïðèí öèï íå çà âè ñè ìîñ òè ñó äåá íûõ îð ãà íîâ äà åò ñó -
äåá íûì îð ãà íàì ïðà âî è òðå áó åò îò íèõ îáåñ ïå ÷å íèÿ ñïðà âåä ëè âî ãî
âå äå íèÿ ñó äåá íî ãî ðàç áè ðà òåëü ñòâà è ñîá ëþ äå íèÿ ïðàâ ñòî ðîí (ñò. 6);
êàæ äîå ãî ñó äà ð ñòâî-÷ëåí îáÿ çà íî ïðå äîñ òàâ ëÿòü ñî îò âå ò ñòâó þ ùèå
ñðåä ñòâà, ïîç âî ëÿ þ ùèå ñó äåá íûì îð ãà íàì íàä ëå æà ùèì îá ðà çîì âû -
ïîë íÿòü ñâîè ôóíê öèè (ñò. 7); ñðîê ïîë íî ìî ÷èé ñó äåé, èõ íå çà âè ñè -
ìîñòü, áå çî ïàñ íîñòü, ñî îò âå ò ñòâó þ ùåå âîç íàã ðàæ äå íèå, óñ ëî âèÿ ñëóæ -
áû, ïåí ñèè è âîç ðàñò âû õî äà íà ïåí ñèþ äîëæ íû íàä ëå æà ùèì îá ðà çîì
ãà ðàí òè ðî âàòü ñÿ çà êî íîì (ñò. 11).

Åâ ðî ïåéñ êàÿ õàð òèÿ î çà êî íå î ñòà òó ñå ñó äåé, ïðè íÿ òàÿ â Ëèñ ñà áî íå â
1998 ãî äó, öåëüþ êî òî ðîé ÿâ ëÿ åò ñÿ îáåñ ïå ÷å íèå êîì ïå òå íò íîñ òè, íå çà -
âè ñè ìîñ òè è áåñï ðè ñò ðà ñò íîñ òè, íà êî òî ðûå çà êîí íî ðàñ ñ÷è òû âà åò
êàæ äûé ÷å ëî âåê ïðè îá ðà ùå íèè â ñóä,  òàê æå ïîä ÷åð êè âà åò ñâîþ çà -
èí òå ðå ñî âàí íîñòü â áî ëåå ýô ôåê òèâ íîì ñî äåé ñòâèè ðàç âè òèþ íå çà âè -
ñè ìîñ òè ñó äåé

Â ñâîþ î÷å ðåäü, óêà çàí íûå Îñ íîâ íûå ïðèí öè ïû ñòà ëè îñ íî âîé óê ðåï -
ëå íèÿ íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè â ðàì êàõ êîíñ òè òó öèé è íà öè î -
íàëü íûõ çà êî íî äà òåëüñòâ ìíî ãèõ ñòðàí ìè ðà.

Ðåñ ïóá ëè êà Òàä æè êèñ òàí, êàê ïðà âî âîå ãî ñó äà ð ñòâî, â ñâî åé Êîíñ òè-
òó öèè  óñ òà íàâ ëè âàÿ ïðèí öèï ðàç äå ëå íèÿ âëàñ òåé, ãà ðàí òè ðó åò ðà âå í -
ñòâî âñåõ ïðåä çà êî íîì è ñó äîì è ïðèç íà åò ñó äåá íóþ âëàñòü â êà ÷å ñò -
âå íå çà âè ñè ìîé, êî òî ðàÿ îñó ùå ñ òâëÿ åò ñÿ îò èìå íè ãî ñó äà ð ñòâà. Ñó äåá -
íàÿ âëàñòü â Òàä æè êèñ òà íå çà ùè ùà åò ïðàâ è ñâî áî äû ÷å ëî âå êà è ãðàæ -
äà íè íà, èí òå ðå ñû ãî ñó äà ð ñòâà, îð ãà íè çà öèé, ó÷ ðåæ äå íèé, çà êîí íîñòü
è ñïðà âåä ëè âîñòü  (ñò. 84). 

Ýòè êîíñ òè òó öè îí íûå ïî ëî æå íèÿ è ïîä ðîá íàÿ èõ ðåã ëà ìåí òà öèÿ íà 195
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óðîâ íå íà öè î íàëü íî ãî çà êî íî äà òåëü ñòâà îï ðå äå ëÿ þò ðîëü è ìåñ òî ñó -
äåá íîé âëàñ òè â ïðà âî âîì è äå ìîê ðà òè ÷åñ êîì ãî ñó äà ð ñòâå.   

Â Òàä æè êèñ òà íå ñ ïåð âûõ äíåé îá ðå òå íèÿ ãî ñó äà ð ñòâåí íîé íå çà âè ñè-
ìîñ òè îñó ùå ñ òâëÿ åò ñÿ ñó äåá íî-ïðà âî âàÿ ðå ôîð ìà. Â åå ðàì êàõ óêà çà -
ìè Ïðå çè äåí òà Ðåñ ïóá ëè êè Òàä æè êèñ òà íà óò âå ðæ äå íû òðè ïðîã ðàì ìû
ñó äåá íî-ïðà âî âîé ðå ôîð ìû â ñòðà íå, ïîñ ëåä íÿÿ èç êî òî ðûõ íà õî äèò -
ñÿ íà ñòà äèè ðå à ëè çà öèè. 

Â ðàì êàõ ðå à ëè çà öèè ïðè íÿ òûõ ïðîã ðàìì ñó äåá íî-ïðà âî âîé ðå ôîð ìû,
îñ íîâ íîé öåëüþ êî òî ðûõ ÿâ ëÿ åò ñÿ  óê ðåï ëå íèå è îáåñ ïå ÷å íèå íå çà âè -
ñè ìîñ òè ñó äåá íîé âëàñ òè, ñî âåð øå í ñòâî âà íèå åå ñòðóê òó ðû è äå ÿ òåëü -
íîñ òè, ðàç âè òèå çà êî íî äà òåëü ñòâà, óï ðî ùå íèå õî äà ñó äåá íî ãî ïðî öåñ -
ñà, ïî âû øå íèå ðî ëè ñó äà â çà ùè òå ïðàâ è ñâî áîä ÷å ëî âå êà è ãðàæ äà -
íè íà, çà ùè òà èí òå ðå ñîâ ãî ñó äà ð ñòâà, îð ãà íè çà öèé, îáåñ ïå ÷å íèå çà êîí -
íîñ òè è ñïðà âåä ëè âîñ òè, çà êî ðîò êèé ïå ðè îä áû ëà ïðî äå ëà íà áîëü øàÿ
ðà áî òà ïî ðàç âè òèþ äàí íî ãî èíñ òè òó òà. 

Â ÷àñò íîñ òè, áû ëà óñî âåð øå í ñòâî âà íà ïî÷ òè âñÿ ñèñ òå ìà çà êî íî äà -
òåëü ñòâà ñó äåá íîé âëàñ òè ñòðà íû, â íî âîé ðå äàê öèè ïðè íÿ òû êîíñ òè -
òó öè îí íûå çà êî íû "Î Êîíñ òè òó öè îí íîì Ñó äå Ðåñ ïóá ëè êè Òàä æè êèñ -
òàí" è "Î ñó äàõ Ðåñ ïóá ëè êè Òàä æè êèñ òàí", à òàê æå óãî ëîâ íîå, ãðàæ -
äà íñ êîå è àä ìè íè ñò ðà òèâ íîå ïðî öåñ ñó àëü íîå çà êî íî äà òåëü ñòâî ñòðà -
íû, ÷òî, â ñâîþ î÷å ðåäü, ñïî ñî á ñòâî âà ëî ïîñò ðî å íèþ ñà ìîñ òî ÿ òåëü íîé
è íå çà âè ñè ìîé ñó äåá íîé âëàñ òè.

Ñå ãîä íÿ Êîíñ òè òó öè îí íûé Ñóä Òàä æè êèñ òà íà, îñó ùå ñ òâëÿÿ êîíñ òè òó-
öè îí íûé êîíò ðîëü ïó òåì êîíñ òè òó öè îí íî ãî ñó äîï ðî èç âî ä ñòâà, â ÷àñò -
íîñ òè, ñïî ñî á ñòâó åò ðàç âè òèþ è óê ðåï ëå íèþ íå çà âè ñè ìîñ òè ñó äåá íîé
âëàñ òè, à êîíñ òè òó öè îí íîå ñó äîï ðî èç âî ä ñòâî îêà çû âà åò áîëü øîå âëè -
ÿ íèå íà ãðàæäàíñ êîå è óãî ëîâ íîå ñó äîï ðî èç âî ä ñòâî ïîñ ðå ä ñòâîì êîíñ -
òè òó öè îí íî-ïðà âî âî ãî òîë êî âà íèÿ òåõ èëè èíûõ ïðà âî âûõ íîðì, ïðè -
ìå íÿ å ìûõ ïðè ðàñ ñìîò ðå íèè êîíê ðåò íûõ äåë. 

Âû ÿâ ëå íèå êîíñ òè òó öè îí íî ãî ñìûñ ëà íîðì ìà òå ðè àëü íî ãî èëè ïðî öåñ -
ñó àëü íî ãî ïðà âà ïîç âî ëÿ åò óñò ðà íÿòü ïðî òè âî ðå ÷èÿ, âîç íè êà þ ùèå â
ïðà âîï ðè ìå íè òåëü íîé ïðàê òè êå, ÷òî â êî íå÷ íîì èòî ãå ñïî ñî á ñòâó åò
ïðà âèëü íî ìó è åäè íî îá ðàç íî ìó ïðè ìå íå íèþ çà êî íîâ, ôîð ìè ðî âà íèþ
åäè íî ãî ïðà âî âî ãî ïðîñò ðà í ñòâà ñòðà íû. 

Ðå à ëè çà öèÿ êîíñ òè òó öè îí íîé ãà ðàí òèè, îáåñ ïå ÷è âà þ ùåé íå çà âè ñè -
ìîñòü ñó äåá íîé âëàñ òè, íàï ðÿ ìóþ çà âè ñèò îò äå ÿ òåëü íîñ òè îð ãà íà
êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ. 

Îñó ùå ñ òâëÿÿ êîíñ òè òó öè îí íûé êîíò ðîëü, Êîíñ òè òó öè îí íûé Ñóä
îáåñ ïå ÷è âà åò êîíñ òè òó öè îí íóþ çà êîí íîñòü â ñòðà íå, òî åñòü ðå àëü íîå
âåð õî âå í ñòâî è íå ïîñ ðå ä ñòâåí íîå äåéñòâèå íîðì Êîíñ òè òó öèè, è òåì
ñà ìûì âñÿ ÷åñ êè èñê ëþ ÷à åò âîç ìîæ íîñòü âîç íèê íî âå íèÿ ïðî òè âî ðå ÷èÿ
â ðàì êàõ çà êî íî äà òåëü ñòâà íîðì, ïðî òè âî ðå ÷à ùèõ íîð ìàì Êîíñ òè òó -
öèè î ãà ðàí òèè íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè. 
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Ñëå äó åò îò ìå òèòü, ÷òî Êîíñ òè òó öè îí íûé Ñóä, îáåñ ïå ÷è âàÿ íå ïîñ ðåä-
ñòâåí íîå äåéñòâèå íîðì Êîíñ òè òó öèè, âñå ãî ëèøü îñó ùå ñ òâëÿ åò êîíò -
ðîëü íàä çà êî íî äà òåëü ñòâîì, ÷òî áû íå áû ëî ïðî òè âî ðå ÷èÿ, è ñîç äà ̧ ò
áëà ãîï ðè ÿò íóþ ïðà âî âóþ ñðå äó â ñòðà íå.   

Íî êàê ïî êà çû âà åò ïðàê òè êà, óñ òà íîâ ëå íèå íà óðîâ íå Êîíñ òè òó öèè è
çà êî íî äà òåëü ñòâà ïðèí öè ïà, ãà ðàí òè ðó þ ùå ãî íå çà âè ñè ìîñòü ñó äåá -
íîé âëàñ òè, ñà ìî ïî ñå áå  íå ÿâ ëÿ åò ñÿ ôàê òîì,  èñ ÷åð ïû âà þ ùèì âîï -
ðîñ ïî ýòî ìó ïî âî äó, ïîñ êîëü êó  íå çà âè ñè ìîñòü ñó äåá íîé âëàñ òè âî
ìíî ãîì çà âè ñèò îò íå çà âè ñè ìîñ òè ñóäüè â ñâî åé äå ÿ òåëü íîñ òè. Òàê
êàê äå ÿ òåëü íîñòü ñó äà ÿâ ëÿ åò ñÿ íàç íà ÷å íè åì è êîí öåï òîì ñó äåá íîé
âëàñ òè, íå çà âè ñè ìîñòü êî òî ðî ãî - ïðåä ïî ñûë êà è îáÿ çà òåëü íîå óñ ëî -
âèå íà ëè ÷èÿ ðå à ëè çà öèè ïðèí öè ïà íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè.
Ïî ý òî ìó ëèøü êâà ëè ôè öè ðî âàí íûé è ïðî ôåñ ñè î íàëü íûé ñóäüÿ, êî òî -
ðûé âå äåò ñâîè äå ëà áåç ëèø íå ãî âìå øà òåëü ñòâà ñî ñòî ðî íû, îñ íî âû -
âà ÿñü íà äåéñòâó þ ùåå çà êî íî äà òåëü ñòâî, ìî æåò ãà ðàí òè ðî âàòü ôîð -
ìè ðî âà íèå ïðà âî ñó äèÿ â ñèñ òå ìå ïðà âî âûõ îò íîøå íèé è îáåñ ïå ÷å íèå
óñ ëî âèé æèç íå äå ÿ òåëü íîñ òè ñà ìîñ òî ÿ òåëü íîé è àâ òî ðè òåò íîé ñó äåá -
íîé âëàñ òè, è â öå ëîì îáåñ ïå ÷å íèå íå çà âè ñè ìîñ òè è ïîë íî òû ñó äåá -
íîé âëàñ òè.

Íà ñó äåá íóþ âëàñòü íå âïðà âå òàê æå ïî ñÿ ãàòü íè îä íà èç âåò âåé
âëàñ òè, è â ÷àñò íîñ òè íè îä íî ëè öî, îíè íå âïðà âå âìå øè âàòü ñÿ â ñó -
äåá íóþ äå ÿ òåëü íîñòü, à òàê æå ïîä ìå íÿòü åå ïðè ðàñ ñìîò ðå íèè âõî äÿ -
ùèõ â èõ êîì ïå òåí öèþ äåë è äà âàòü ñó äàì óêà çà íèÿ. È ãà ðàí òèè ðå -
à ëè çà öèè äàí íî ãî íàç íà ÷å íèÿ äîëæ íû âñÿ ÷åñ êè îáåñ ïå ÷è âàòü ñÿ ðàç -
ëè÷ íû ìè ãî ñó äà ð ñòâåí íû ìè èíñ òè òó òà ìè, ïîñ êîëü êó íå ñîá ëþ äå íèå
èõ ìî æåò ïðè âåñ òè ê áîëü øèì ïðîá ëå ìàì ïðè îñó ùå ñ òâëå íèè ïðà âî -
ñó äèÿ.  

Ïîëü çó ÿñü ñëó ÷à åì, ïîç âîëü òå åùå ðàç ïîçä ðà âèòü êîë ëåã èç Êîíñ òè òó -
öè îí íî ãî Ñó äà Ðåñ ïóá ëè êè Àð ìå íèÿ ñî çíà ìå íà òåëü íû ìè äà òà ìè, â
÷àñò íîñ òè äâàä öà òè ëåò íåé àê òèâ íîé ïëî äîò âîð íîé äå ÿ òåëü íîñòüþ, ïî -
ëó ÷èâ øåé çàñ ëó æåí íîå ïðèç íà íèå îð ãà íà ìè êîíñ òè òó öè îí íî ãî êîíò -
ðî ëÿ ìíî ãèõ ñòðàí. 
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SUMMARY

The Constitution is the centre of the legal system. On its basis the mech-
anism for the rule of law in a legal state is created, as it is prescribed in
Article 10 of the Constitution of Tajikistan, according to which: "The
Constitution of Tajikistan has supreme legal force and its norms have
direct effect. Laws and other legal acts that contradict the Constitution are
null and void. "

In order the Constitution to become a functioning legal act, it should be
provided with legal protection and in a modern constitutional rule of law
state only judicial constitutional review is able to ensure precisely the
effective legal protection of the Constitution.

Implementation of constitutional review is ensured by the rule of law, sta-
bility, as well as the reality of the Constitution, expressed:

- In ensuring of the constitutional legality in the country, that is presence
of the current system of constitutionalism;

- In the priority of the position of the Constitution in the system of nor-
mative legal acts;

- In ensuring the stability of the legal system and organization of state
power, in determination of the relationships between the individual and
the state;

-  In concordance of the constitutional requirements and public relations

Today, the Constitutional Court of Tajikistan, carries out the constitution-
al review by the constitutional court proceedings, in particular, helps to
promote the independence of the judicial power, and the constitutional
proceedings have a great influence on the civil and criminal justice
through the constitutional-legal interpretation of certain legal norms appli-
cable in the consideration of specific cases.
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ROLE OF CONSTITUTIONAL COURTS 
IN STRENGTHENING THE JUDICIAL 
POWER – WITH A SPECIAL REVIEW 
OF THE CONSTITUTIONAL COURT 
OF THE REPUBLIC OF MACEDONIA

GZIME STAROVA

Judge­at­the­Constitutional­Court­of­the­Republic­of­Macedonia

Honourable President of the Republic of Armenia, 

Dear President of the Constitutional Court of the Republic of Armenia Mr
Gagik Harutynyan, 

Honourable judges and employees in the Constitutional Court of the
Republic of Armenia, 

Dear colleagues, ladies and gentlemen,

First of all I would like to extend my appreciation to the hosts and organ-
izers of this Conference for the invitation to the Constitutional Court of the
Republic of Macedonia to take part in its work.

The pleasure of our presence at this conference, and first of all in your
country, is even greater since its holding coincides with the celebration of
the twentieth anniversary of the adoption of the Constitution of the
Republic of Armenia, and the twentieth anniversary of establishment of the
Constitutional Court of the Republic of Armenia, a notable and very impor-
tant jubilee in the constitutional case law. On this occasion allow me to
convey the congratulations of the Constitutional Court of the Republic of
Macedonia and articulate my personal congratulations wishing you many
more jubilees like this one and successful work at the conference itself.

I

The very topic of the conference "The role of constitutional courts in
strengthening the independence of the judicial power" is a very complex
issue, which pertains especially to the issue of the independence of consti-
tutional courts in general, and the independence of other courts in the
hierarchy of the judiciary. On the other hand, in order to talk about the
role and impact of constitutional courts in strengthening the independence
of the judiciary first of all two previous preconditions should be met - the 199
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independence of constitutional courts and the independence of the judi-
cial power. The reason being that the symbiosis that represents the inde-
pendence of constitutional courts and the independence of the judicial
power will enable the role and influence of the Constitutional Court on the
independence of the judicial branch.

The role of constitutional courts in strengthening the independence of the
judicial power in our contemporary environment is an issue that most
courts encounter, to a lesser or greater extent, in their work and especial-
ly in their decision-making. It is also particularly relevant for the courts of
some countries, which in comparison with the countries with a long-stand-
ing tradition of constitutional judiciary have modest both tradition and
experience of constitutional case law and are with more recent overall
independence, including the judicial one.

The role of constitutional courts in strengthening the independence of
the judiciary is a very complex issue, which essentially and primarily in
itself contains the question of the general independence of the social,
political, economic and legal order in a country. This even more since
today there are countries in the world that have existed on the geopolit-
ical map, especially the European one, as separate and independent
countries for a modest time period, a period that most often coincides
with the establishment of an independent judiciary in general, and of the
constitutional one as well, which of course is completed with the adop-
tion and enactment of a constitution. The Republic of Macedonia is one
of those countries that gained its independence twenty-five years ago, in
the period when the need for democratisation of the entire socio-politi-
cal, economic and legal systems became a necessity, a process that
affected all countries of the former socialist-communist regime. However,
the Republic of Macedonia, as a country which gained its independence
as a result of the disintegration of the former Socialist Federal Republic
of Yugoslavia and based on the possibility that was given by the
Constitution to that country and the republics, which were in its compo-
sition, to have their own constitutions and constitutional courts with
defined competence within the republics as independent constituent ele-
ments of the Federation, had its Constitution that had been passed as
early as fifty years ago, and thus fifty-year experience in constitutional
jurisprudence, which we shall agree is a kind of quality in comparison
with other countries which also emerged from the collapse of the social-
ist-communist regime but their constitutional judiciary and constitution-
al jurisprudence coincides with their independence and the parting from
that regime.

Following the gaining of the independence and becoming an independ-
ent and sovereign state, in 1991 the Constitution of the Republic of
Macedonia was adopted, which to date has undergone several amend-
ments, as the result of the changes in social and political relations in the
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country, which have been necessary in the new restructuring of the whole
society. However, since there has been a change in the conditions with-
in which the judiciary in general, and the constitutional court in partic-
ular, function, in the same way that social relations in general have
changed, the question of the independence of constitutional courts and
their role on the independence of the judiciary in general, and in the
Republic of Macedonia, will unlikely ever be exhausted and absolved.
The reason being that when we speak of independence in general as
socio-legal category and in particular in this case for the independence
in a particular area of law the impression is that everything has been said,
but at the same time that nothing has been said. Namely, many questions
are raised in the case before us awaiting an answer. Is there really aware-
ness and willingness for the independence not to be only a declarative
component of the constitutional judiciary, and thus of the overall judicial
system? Is it possible to speak of an independent constitutional judiciary,
and therewith of the Constitutional Court, at the same time not affecting
the issue of the overall independence of other courts, and in general the
judiciary in the legal system of a country? Is it possible to talk about the
fact that the independence of the judicial system in general, regardless
of the hierarchical setup of the institutions that enable the functioning of
that system, which is the leitmotif of all international documents regulat-
ing and guaranteeing the independence, has been achieved and that real-
ly exists? Are we actually aware and prepared to admit the fact that in
reality we are faced with a series of examples of disrespect and threat of
the thus declared independence of the overall case-law and, in particular
constitutional jurisprudence in any country? Are we really ready to
detect and clearly indicate the reasons, factors that contribute to, and
allow for such disrespect and threat? Shall we admit that such violation
and endangering of the independence of the judiciary from any instance
of the judicial hierarchy, even the constitutional one, questions the guar-
antee and respect for the rights and freedoms of the individual, which are
primarily guaranteed by the Universal Declaration of Human Rights,
adopted almost seventy years ago (1948)? A  lot of questions are put and
almost the same number of answers are offered that would define the true
state of this issue of current interest. The obvious fact is in that the
answer to all those questions about the independence of the constitution-
al judiciary and the judiciary in general, particularly in countries in
which these issues are still of current interest and the dilemmas about its
solution are numerous, there is still a long way to go, which is neither
short nor an easy one. It is rather very long and arduous.
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II

Every country has its own journey towards defining and guaranteeing the
independence of the judicial power as one of the three pillars of the divi-
sion of powers, in addition to the legislative and executive ones. Certainly
each country has its own mechanisms and factors to ensure and defend the
declared and established independence of the judicial branch in general,
and especially the constitutional judiciary.

Such a mechanism, or system of solutions guaranteeing and ensuring the
independence of the Constitutional Court, in our country is governed by
the Constitution of the Republic of Macedonia. In this occasion I would
keep to the basic elements of those solutions:

1. The manner and conditions for the election of judges 
of the Constitutional Court

The issue of election of judges of the Constitutional Court of the Republic
of Macedonia is regulated by the Constitution of the Republic of
Macedonia in two provisions. Article 68 of the Constitution stipulates the
powers of the Assembly of the Republic of Macedonia, which among other
things defines that it elects the judges of the Constitutional Court of the
Republic of Macedonia. In a separate chapter, namely Chapter IV of the
Constitution devoted to the Constitutional Court of the Republic of
Macedonia, in particular Article 109 provides for that the Constitutional
Court is composed of nine judges, who are elected by the Assembly of the
Republic of Macedonia. The Assembly elects six judges of the
Constitutional Court by a majority vote of all Representatives, and three
judges belonging to the communities that are not the majority in the
Republic of Macedonia also by a majority vote of the total number of
Representatives, whereby there must be a majority vote from the
Representatives belonging to the communities that are not the majority in
the country. When talking about the election of judges of the
Constitutional Court of the Republic of Macedonia, it should be pointed
out that even though they are elected by the Assembly the process of their
nomination is special. Namely, the Speaker of the Assembly and the
Judicial Council each propose two candicates. The remaining five judges
are proposed by the Commission on Elections and Appointments of the
Assembly of the Republic of Macedonia. The term of office of the judges
is nine years, without the right to reelection. The judges elect the President
of the Constitutional Court from their ranks, and his/her term of office is
three years, also without right to re-reelection. The Constitution, in Article
111 paragraph 4, provides that the office of a judge of the Constitutional
Court ceases when the incumbent resigns. According to the constitutional
provisions, the judge of the Constitutional Court shall be dismissed from
his/her office if convicted for a criminal offence to an unconditional
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imprisonment for at least six months, or when he/she permanently loses
the ability to perform his/her office, which is established by the
Constitutional Court. The Constitution in its Article 111 paragraph 2 also
lays down that the Constitutional Court decides on the immunity of judges
of the Constitutional Court.

Interpreting the constitutional provisions on the election of judges of the
Constitutional Court, it follows that the relationship between the
Constitutional Court and the Assembly as a legislative body is emphasised
through the election of judges and the assessing of the constitutionality of
the legislation adopted by the Assembly. The manner of nominating can-
didates for judges of the Constitutional Court, which are then elected by
the Assembly, provides sufficient guarantees for the independence of the
Constitutional Court, if they are from among the ranks of distinguished
lawyers, who are also not burdened with the baggage of a party option,
which is incompatible with the office of a constitutional judge.

The segment of assessing the constitutionality of legislation is perhaps one
of the key elements that indicate the role of the Constitutional Court in
strengthening the independence of the judicial branch. In assessing the
constitutionality of laws the Constitutional Court also removes any poten-
tial irregularities and violations in the laws, which are applicable in the
country and on the basis of which other courts take their decision.

2. Regulation of the work and procedure before the Constitutional Court

Regarding the manner of regulation of the work and procedure before the
Constitutional Court of the Republic of Macedonia, we can rightfully say
that it is currently one of the strongest guarantees for its independence,
which is determined by the Constitution itself. Namely, unlike most coun-
tries in Europe and in the world, and above all the countries in the region,
including the countries that gained their independence and sovereignty
with the disintegration of the former Yugoslavia until when they were part
of it, in which the work and the proceedings before the Constitutional
Court is regulated by a special Law on Constitutional Courts, in the
Republic of Macedonia under Article 113 of the Constitution the way of
work and procedure before the Constitutional Court are regulated by an
act of the Court, that is, the Rules of the Constitutional Court. All relevant
issues related to the way of work and procedure before the Constitutional
Court, starting from the submission of applications, their form, decision-
making within the powers, decision-making and publication of decisions,
internal organisation and the organisation of professional services, the
position of councilors and their appointment by the Court are governed by
the Rules of the Constitutional Court of the Republic of Macedonia, which
was adopted as early as in 1992, which has not undergone changes and has
been applied as it was originally adopted, which does not mean that the
possibility for its amendment and compliance with the overall changes in 203
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society is excluded. Our conclusion that the independence in the regula-
tion of the work and proceedings before the Constitutional Court through
an act of the Court, in this case the Rules, is a strong guarantee of the
independence in its work, is certainly not shared by all in the country, from
the scholarly and social spheres. There are more prevalent insistences that
these issues should be regulated by law. However, the fact that the appli-
cation of the Rules of the Constitutional Court, which regulate the work
and proceedings before the Court, has not shown so far any serious incon-
sistency in its work, we may freely say that this constitutional solution in
practice has proved to be good and a guarantee of the independence in
the work and proceedings before the Constitutional Court. Even in the
contacts and exchange of experiences and opinions with colleagues from
other constitutional courts, this solution of the Constitution of the Republic
of Macedonia is assessed as a very good way to guarantee the independ-
ence of the Court and to protect it from often expressed desires and
attempts to restrict this independence, or at least to jeopardise it, if the
rgulation of the work and procedure before the Constitutional Court is left
to the legislative branch. Not only is this way of regulating the work and
procedure before the Constitutional Court a guarantee for the independ-
ence of the Court, but it is also one of the factors for the Court to be truly
independent in view of the judicial branch, which would affect the inde-
pendence and work of that branch as well. In any case, if what prevails is
the opinions that in the Republic of Macedonia also these issues need to
be regulated by a Law on the Constitutional Court, it is requried that the
constitutional judges themselves take part in the drafting of the text of that
law.

3. Financing of the Constitutional Court

The question of financing of the Constitutional Court, which is necessary
for its unobstructed operation as a whole, is one of the main problems with
the independence of the constitutional judiciary in the Republic of
Macedonia, a problem which not only calls into question its independence
but also to a great extent reinforces the constitutional position of the exec-
utive branch, in this case the Government, as the sole proposer of the
budget. This financial independence of the Constitutional Court of the
Republic of Macedonia has resulted in it having the role of a negotiator in
the allocation of funds from the budget, as any other user, for the funds
required for its work, a role that is not always winning. Accordingly, nei-
ther can the Constitutional Court of the Republic of Macedonia propose
its projected budget in the Assembly nor the Government has an obliga-
tion to project that budget in the draft state budget. Thus, it all comes
down to it that in the state budget the Government dedicate a percentage
of that budget for the financial needs of the Court, which unfortunately has
a noticeable tendency to decrease from year to year. Since the Government
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has no obligation to take the projected budget of the Constitutional Court
and project it as an item in the state budget the Court almost always when
adopting this budget is put in a situation to react and even require to inter-
vene with an amendment in the text of the state budget, in order to secure
funds for the Court necessary for its normal functioning. This, among other
things, is due to the constitutional position of the Government as the sole
proposer of the Budget to the Parliament and the fact that the
Constitutional Court has no instrument to fight against such position.

Of course this financial situation is one of the most apparent obstacles for
the Constitutional Court to assert its role and impact the overall independ-
ence of the judicial branch. Therefore, even when there is an application
to decide on the Budget of the Republic of Macedonia, the Constitutional
Court focuses only to assessing the constitutionality of the procedure for
adopting the budget, and nothing beyond that.

III

The attempts to determine the parameters of the role and influence of
the Constitutional Court of the Republic of Macedonia on the independ-
ence of the judicial power will certainly be largely associated with the
underlying factors of the independence of the Constitutional Court, on
the one hand, and the competences of the Court, which as we have seen
are stipulated by the Constitution of the Republic. From the complex of
competences of the Constitutional Court of the Republic of Macedonia
defined by the Constitution in Article 110, the following are the most
impressive ones through which the role of the Constitutional Court in
the independence of the judicial branch could be seen: the resolution on
conflicts of competency among holders of legislative, executive and
judicial powers, the resolution of conflicts of jurisdiction between the
bodies of the Republic and the local self-government units, and the pro-
tection of human rights and freedoms. Here we can not but mention the
constitutional appeal, which will be separately addressed in our presen-
tation.

1. Resolving conflicts of competences among the holders of legislative,   
executive and judicial powers, as well as conflicts of competences 
between the bodies of the Republic and local self-government units

The Constitution of the Republic of Macedonia in its Article 110 para-
graph 1 sets down the overall competences of the Constitutional Court,
whereby inter alia lines 4 and 5 provide for the competence of the Court
in resolving conflicts of competences among holders of legislative, exec-
utive and judicial powers, and conflicts of competences among the bod-
ies of local self-government units of the Republic. Given that in the
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Republic of Macedonia, in accordance with Article 12 of the Rules of the
Court, anyone can lodge an application for initiation of proceedings for
assessing the constitutionality of a law and the constitutionality and
legality of a regulation or other general act, a public body may challenge
the constitutionality of an act adopted by another public body, and in
that case the proceedings before the Court is the same as in the cases of
abstract control when the application is lodged by a citizen or any legal
entity. That means that there is no separate specific proceedings when an
act of a public body is impugned by another public body. Under Article
62 of the Rules of the Court, an application for solving a conflict of com-
petence among the holders of legislative, executive and judicial powers
and among the bodies of the Republic and the local self-government
units may be lodged by any of the bodies among which the conflict
occurred. An application may be lodged by anyone who because of
accepting or rejecting the competence of certain authorities cannot exer-
cise their right.

The Constitutional Court of the Republic of Macedonia has decided on
several occasions on this conflict of competences. On this occasion we
would single out as an example the following cases:

a. The first case (Decision U.br.159/2007, 14 November 2007) concerned a
negative conflict of competence between the Central Registry of the
Republic of Macedonia and the Basic Court in Shtip, in which both author-
ities declared themselves incompetent to act on an application for registra-
tion of a manager in the trade register. With its decision the Constitutional
Court found that the competent authority for registration is the Central
Registry of the Republic of Macedonia.

The application for resolution to the conflict of jurisdiction was not lodged
by the authorities between which the conflict had occurred, but by the per-
son who due to the conflict could not be registered as the manager of the
trade company.

b. The Decision U.br.143/2008 of 15 October 2008 decided on a positive
conflict of jurisdiction between the Basic Court from Skopje and the
Commission for Securities, in which two bodies believed to be responsible
for an interim measure prohibiting the disposal of securities of a trade com-
pany, which was the one that lodged the application for resolving the con-
flict of jurisdiction. The Constitutional Court decided in favor of the Basic
Court, that is it found that the court, not the Commission for Securities,
was responsible for the imposition of that measure.

In the hearing before the Court in this case, the contested question put was
about the status of independent regulatory bodies, that is, whether they
were state bodies and part of the executive branch, that is whether there
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was a conflict of jurisdiction for the resolution of which the Constitutional
Court was competent. The majority of the judges considered that these
authorities were also state bodies and that in this case there was a conflict
of jurisdiction between a court and a body of state administration, for
whose resolution the Constitutional Court was competent.

c. In the case U.br.125/2009 of 16 December 2009, the Court again decid-
ed on conflict of jurisdiction between a basic court and the Central
Registry of the Republic of Macedonia for the appointment of an acting
manager of a trade company. The Court found that the Basic Court was
responsible to act upon a request for the appointment of an acting manag-
er of the company, and that the Central Registry was competent only to
register the manager in the registry.

In this case also, as in the two previously mentioned, the application for
resolution of the conflict of jurisdiction was not submitted by the bodies
between which the conflict had occurred, but by the person concerned
(natural or legal), which due to the conflict could not exercise their right.

Under Article 63 paragraph 1 of the Rules of the Constitutional Court, the
bodies referred to in Article 62 may lodge the application for resolution of
a conflict of competences after one of the bodies accepts or rejects the
competence for decision-making with a final or effective act. According to
Article 63 paragraph 2 of the Rules, the entities referred to in Article 62 of
the Rules, which due to the acceptance or rejection of competence cannot
exercise their rights, may lodge an application for resolving the conflict of
jurisdiction after both bodies accept or reject the competence with a final
or effective act.

2. Protection of the rights and freedoms of the individual and citizens

Within the competence to protect the freedoms of the individual and citi-
zens, the Constitutional Court of the Republic of Macedonia can appreci-
ate the individual acts or actions which violated certain right or freedom
of citizens, protected by the Constitutional Court and it can annul them if
it finds that they violated a right referred to in Article 110 line 3 of the
Constitution, namely freedom of belief, conscience, thought and public
expression of thought, political association and activities and the prohibi-
tion of discrimination against citizens on grounds of sex, race, religion,
national, social and political affiliation. Within this competence the
Constitutional Court can also appreciate the acts of courts, that is court
judgments, as well as individual acts of administrative bodies and other
organisations exercising public mandates.
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3. The constitutional complaint as an instrument to realise the 
independence of the judicial branch

In the Republic of Macedonia, although for a long time it has been insist-
ed on the necessity of introducing a constitutional complaint, it is still not
the case, making the Republic of Macedonia one of the few countries in
the region that does not have a constitutional complaint in the case law of
the constitutional judiciary. The situation in terms of introducing the con-
stitutional complaint has changed from a standstill and has overcome the
stage of only warning of the necessity for its stipulation. Steps have been
taken towards its introduction with the drafting of the text of the draft
amendments to the Constitution of the Republic of Macedonia, prepared
by the Government in 2014. However, they have not been adopted yet even
though they have entered the parliamentary procedure.

The introduction of constitutional complaint is certainly one of the main
stakeholders in completing the role and influence of the Constitutional
Court on the independence of the judicial branch. However, at the same
time it can be a factor threatening the independence of the judicial power if
the Constitutional Court is not careful and consistent in deciding on the con-
stitutional complaint, and does not leave the sphere of constitutional justice
and engages itself in the jurisdiction of the ordinary courts in the interpre-
tation of the legislation when it is necessary. Therefore, the fundamental
questions that arise in connection with the introduction of the constitution-
al complaint in the Republic of Macedonia are very important. The realisa-
tion of the objective of the complaint itself will largely depend on the answer
to them. Here we should first ask the question of clarification of the position
of the Constitutional Court of the Republic of Macedonia, intervening in its
existing competencies established by the Constitution, specifically their
redefinition, as well as the regulation of the work and adjudication of the
Court, meaning whether it should continue to be with an internal act of the
Court or by law. The introduction of the constitutional complaint and its
practice is not at all an easy process, and the acquired experiences of coun-
tries which in their constitutional judiciary already are familiar with consti-
tutional complaint will certainly be helpful in its successful implementation.

Although the constitutional complaint is not defined by the Constitution,
perhaps an advantage for the Republic of Macedonia is the fact that the
Constitutional Court in its so far case law has acted on cases with elements
of constitutional complaint, in proceedings for the protection of freedoms
and rights of the individual and citizens.

* * *

With its position as the guardian of the constitutional order and its respon-
sibilities as a guarantor of the integrity of the entire legal system, especial-
ly human freedoms and rights, the Constitutional Court has its legal inde-
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pendence and in a sense legal superiority over other powers – legislative,
executive and judicial branches – in the overall socio-political and legal
system in any country, even in the Republic of Macedonia, which allows it
to remove all forms and actions of violation of the Constitution.

Not only is the Constitutional Court by its position and function different
from the regular courts, but it also has its own independent mechanism in
the exercise of its powers, other than that of the regular courts. It is this
position of the Constitutional Court in view of the regular courts that is
one of the main links of the independence of the Constitutional Court and
its role in strengthening the independence of the judicial power, whose
achievement today is an ideal for many countries in the world. However,
in order that this ideal become a reality it is necessary to constantly
improve the position of the Court and remove all obstacles to its independ-
ence, which would increase its role and influence on the independence of
the judicial power.

ÐÅ ÇÞ ÌÅ

Ðîëü êîíñ òè òó öè îí íûõ ñó äîâ â óê ðåï ëå íèè íå çà âè ñè ìîñ òè ñó äåá íîé
âëàñ òè ÿâ ëÿ åò ñÿ âàæ íîé ïðîá ëå ìîé, ñ êî òî ðîé ñòàë êè âà åò ñÿ áîëü øè í -
ñòâî ñó äîâ. Êàæ äàÿ ñòðà íà èìå åò ñâîè ñîáñòâåí íûå ìå õà íèç ìû äëÿ
îáåñ ïå ÷å íèÿ è çà ùè òû íå çà âè ñè ìîñ òè ñó äåá íîé âëàñ òè â öå ëîì, â îñî -
áåí íîñ òè êîíñ òè òó öè îí íî ãî ïðà âî ñó äèÿ.

Â Ðåñ ïóá ëè êå Ìà êå äî íèÿ âñå âîï ðî ñû, ñâÿ çàí íûå ñ ïî ðÿä êîì ðà áî òû
è ïðî öå äó ðîé â Êîíñ òè òó öè îí íîì Ñó äå, íà ÷è íàÿ ñ ïî äà ÷è çà ÿ âîê è çà -
êàí ÷è âàÿ îïóá ëè êî âà íè åì ðå øå íèé, âíóò ðåí íåé îð ãà íè çà öè åé Ñó äà è
ò.ä., ðå ãó ëè ðó þò ñÿ Óñ òà âîì Êîíñ òè òó öè îí íî ãî Ñó äà Ðåñ ïóá ëè êè Ìà êå -
äî íèÿ, ïðè íÿ òûì åùå â 1992 ãî äó è íå ïðå òåð ïåâ øèì èç ìå íå íèé.

Ôè íàí ñè ðî âà íèå Êîíñ òè òó öè îí íî ãî Ñó äà ÿâ ëÿ åò ñÿ îä íîé èç îñ íîâ íûõ
ïðîá ëåì, ñâÿ çàí íûõ ñ íå çà âè ñè ìîñòüþ êîíñ òè òó öè îí íî ãî ïðà âî ñó äèÿ
â Ðåñ ïóá ëè êå Ìà êå äî íèÿ. Â ãî ñó äà ð ñòâåí íîì áþä æå òå Ïðà âè òåëü ñòâî
âû äå ëÿ åò îï ðå äå ëåí íóþ ñóì ìó íà ôè íàí ñî âûå çàò ðà òû Ñó äà, è èç ãî -
äà â ãîä íàá ëþ äà åò ñÿ çà ìåò íàÿ òåí äåí öèÿ ê åå óìåíü øå íèþ. 

Ââå äå íèå èíñ òè òó òà êîíñ òè òó öè îí íîé æà ëî áû, áå çóñ ëîâ íî, - îäèí èç
ãëàâ íûõ ôàê òî ðîâ â äå ëå îêîí ÷à òåëü íî ãî ñî âåð øå í ñòâî âà íèÿ ðî ëè è
âëè ÿ íèÿ Êîíñ òè òó öè îí íî ãî Ñó äà â âîï ðî ñå íå çà âè ñè ìîñ òè ñó äåá íîé
âëàñòè. Áû ëè ïðè íÿ òû ìå ðû ê åå âíåä ðå íèþ ïðè ðàç ðà áîò êå òåêñ òà
Ïðî åê òà ïîï ðà âîê ê Êîíñ òè òó öèè Ðåñ ïóá ëè êè Ìà êå äî íèÿ, îä íà êî îí
åùå íå áûë ïðè íÿò, õî òÿ óæå âñòó ïèë â ïàð ëà ìå í òñêóþ ïðî öå äó ðó.
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INDEPENDENCE OF THE JUDICIAL POWER 
AS THE BASIS OF THE RIGHT TO FAIR TRIAL

IN THE JURISPRUDENCE OF THE 
CONSTITUTIONAL TRIBUNAL OF POLAND

pAWeŁ WiliŃsKi

Deputy­Director­of­Department­of­­Preliminary­Review­
of­Applications­and­Constitutional­Complaints­

of­the­Constitutional­Tribunal­of­the­Republic­of­Poland

1. The Constitutional Position of the Court

The courts have a particular role to play to ensure the realisation of sub-
jective rights of individuals. They constitute a guaranty link protecting
individuals against the infringements of rights and freedoms, and against
the imposition of incommensurate duties. 

The scope of the courts’ powers and the constitutional requirements that
their decisions must meet is limited by the nature of decisions for the pass-
ing whereof they have been called into existence in regard to a specific
case. The constitutional requirements that the court adjudicating upon a
specific case must meet have been laid down in Article 45 (1) of the
Constitution. Under the provision contained therein, “ Everyone shall have
the right to a fair and public hearing of his case, without undue delay,
before a competent, impartial and independent court.” 

However, while considering the scope of the application of Article 45
(1) of the Constitution, one needs to keep in mind the entirety of con-
stitutional regulations defining the courts’ powers.1 By the same token,
in order to assess whether a court adjudicating upon a case meets the
guaranties of independence and impartiality, it is necessary to analyse
both the litigation regulations and the constitutional regulations that
define the position of a court and judges adjudicating upon a case.
Albeit under Article 175 of the Constitution, the fundamental task of
courts  is the administration of justice, it should also be noted that there
is a number of constitutional regulations that define the courts’ specific
powers.2
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1 Judgment of  the CT of 24 October 2007, SK 7/06. OTK ZU  9A /2007, item  108.
2   I. a. Art. 42 (1 and 2), Art. 46, Art. 48 (2), Art. 55 (3), Art. 58 (2 and 3), Art. 62 (2), Art. 101 (1), Art.

125 (4), Art. 129 (1), Art. 165 (2), Art. 166 (3) of the Constitution, see: Judgment of the CT of 24
October 2007, SK 7/06. OTK ZU  9A /2007, item  108.



Thus, the Constitution lays down the right for everyone to a hearing of his
case before a court which possesses the following attributes: (a) jurisdic-
tion, (b) independence, (c) impartiality. There are several institutions
embedded in the organizational structure of the judiciary and several liti-
gation tools that serve this goal, such as the judges’ immunity, the institu-
tion of exclusion of a judge or  judicial supervision as the only form of
supervision over the jurisprudence.3 It needs to be noted here that Article
45 (1) refers the attribute of independence to a court. Other provisions of
the Constitution speak of the independence of courts and the independ-
ence of judges.  However, there is a close link between the independence
and impartiality of a court and a judge.4

2. Hearing of a case before a competent court

As the Constitutional Tribunal underlined in the judgement SK 17/07, the
right to a hearing of a case before a competent court means that the com-
petences of the courts should be laid down so as to ensure that there will
always be a competent court to hear a case concerning the freedoms and
rights of an individual.5 From the point of view of the right to a competent
court, as laid down in Article 45 (1) of the Constitution, it is necessary to
define in the binding regulations which court is competent to hear a case
(the jurisdiction of a court – KD). “ In connection with the above, the reg-
ulations defining the jurisdiction of a court are not in as much of an order-
making nature as they are of a guaranty-providing nature. The nature of
these regulations arises from the constitutional right to be judged by a
competent court. The right to a trial before a competent court shall pro-
vide a guaranty of a fair hearing of a case and a fair decision. Therefore,
the judicial power over a specific category of cases should be entrusted to
a court which is best prepared to hear it – either on account of its spe-
cialization or on account of its position in the structure of the judiciary.6” 

3. Hearing of a case before an independent court

The second element is the right to a review of a case by an independent
court. The Constitutional Tribunal, while explaining the meaning of the
concept of an independent court, reminded that “the independence of the
courts implies first of all the organizational and functional separation of the
judiciary from the organs of other authorities so as to ensure full independ-
ence of the courts in regard to the hearing of a case and adjudication.”
Independence in  this case means independence in planning, undertaking,
as well as in performing the actions, the lack of any functional or organi-
zational subordination that could directly or at least indirectly influence
the court’s performance or undermine the confidence in it.
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5 Judgment of the CT of 10 June 2008, SK 17/07, OTK ZU 5/A/2008, item 78.
6  Judgment of the CT of 10 June 2008, SK 17/07, OTK ZU 5/A/2008, item 78.



As it was stated by the Constitutional Court (Judgment of 27 March 2013,
K 27/12) “the independence and impartiality of a judge are not only legal
categories, but also – or maybe first of all – ethical categories since the
administration of justice is inevitably linked with the need for a judge to
make choices of an axiological nature. Fair adjudication by a judge who is
not independent and impartial is thus not possible. This unique status of a
judge is protected by three guaranties laid down in Article 180 of the
Constitution, i. e. a ban to deprive a judge of his office and a ban to trans-
fer a judge to another court or to another post (…) It is worth noting that
the irremovability and non-transferability of judges are not only the guar-
anties of their independence. The content of Article 180 of the Constitution
needs to construed in a broader context. The provision on the one hand
embodies the principle of independence and separatedness of the judici-
ary, and on the other hand is an indispensable condition for the realisation
of an individual’s right to a court trial. Only an independent and impartial
court  guarantees fair hearing of a case which has been explicitly under-
lined in Article 45 (1) of the Constitution. The protection of the judges’
independence by ensuring them irremovability from their office and non-
transferability to another court or their forced retirement is thus not an aim
in itself but a measure enabling the realisation  of the constitutionally guar-
anteed right to a court trial. (…)

4. The hearing of a case by an independent court

The Polish doctrine takes the view that independence means: (a) impartial-
ity in relation to the participants of the proceedings, (b) independence in
relation to bodies other than a court, (c) independence of a judge in rela-
tion to the authorities and other court bodies, (d) independence of the
social factor, (e) internal independence of a judge.7

The Constitutional Tribunal indicated the meaning of the third element, i.
e. the independence of a court as an attribute constituting a guaranty of
the realisation of the right to a court trial in the judgments K 3/98 and K
8/99. It stressed in them that independence consists in the fact that a judge
acts solely on the basis of law, and in accordance with his own conscience
and internal conviction. As a matter of fact, independence thus covers an
array of elements: (a) impartiality in relation to the participants of the pro-
ceedings, (b) independence in relation to bodies (institutions) other than a
court, (c) independence of a judge in relation to the authorities and other
court bodies, (d) independence of the impact of the political factor, partic-
ularly the political parties, (e) internal independence of a judge.8
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7 Z. Czeszejko-Sochacki, Prawo do sądu w świetle Konstytucji Rzeczypospolitej Polskiej. Ogólna charak-
terystyka, [The Right to a Court Trial in the Light of the Constitution of the Republic of Poland. General
Characteristics], Państwo i Prawo 1997, Nos. 11-12, p. 99.

8   The judgments of the CT of 24 June 1998, K 3/98, OTK ZU 4/1998, item 52, of 14 April 1999, K. 8/99,
OTK ZU  No.3/1999, item 41; also of 27 January 1999, K. 1/98, OTK  ZU No. 1/1999, item 3.



The most important guaranties of the judges’ independence on the ground
of the Polish law are, among others, the manner of appointment (by the
President on the motion of the National Council of the Judiciary) and the
lack of  the principle of rotation in office, as well as the appointment for
an indefinite period. 

It has been stressed that the independent court is created by persons to
whom the law assigns the attribute of independence, “and, moreover, not
only by verbally declaring the existence of this attribute, but also by form-
ing the system of determinants of the judges’ performance to actually effi-
ciently guarantee its existence.”9 By the same token, the Tribunal main-
tains that there cannot be an independent court composed of persons who
are not independent.10 

It has been stressed that the guaranties of the judges’ independence in
Poland are: “the adequate ethical standard represented by the judges, their
life experience and professional qualifications, the stability of the profes-
sion of a judge, irremovability, the adequate  promotion, remuneration and
bonus system, and the institution of retirement, non-transferability, materi-
al independence, the lack of the possibility to combine the function of a
judge with any other professional functions, judges’ immunity from litiga-
tion, the disciplinary judiciary, the principle of openness and collegiality,
the secrecy of the deliberations, the principle of free assessment of proofs,
the institution of the exclusion of a judge11”. 

Constitutional Court stressed that (sentence of 8 May 2012, K 7/10) “an
array of relatively detailed guaranties, securing, on the basis of the
Constitution, various aspects of the professional status of a judge, is justi-
fied by the need to ensure the principle of the judges’ independence. To
develop this thought, it is worth underlining that the manner the issue is
phrased on the constitutional ground is simply a reaction to some histori-
cal experiences which led to the introduction of mechanisms for the
judges’ protection against the law-maker’s ad hoc actions. Among them
one needs to list: the principle of stabilisation of the office of a judge
embodied in the appointment of a judge for an indefinite period (Article
179); irremovability of a judge  apart from the constitutionally indicated
extraordinary situations [Article 180 (1 – 4)]; non-transferability of a judge
[Art. 180 (2 and 5)]; immunity and inviolability of a judge (Art. 181); the
order to provide a judge with appropriate conditions for work and granted
remuneration [Article 178 (2)]; the institution of retirement [Article 180 (3
– 4)]; the order to stay apolitical [Article 178 (3)]; the participation of the
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9  The Tribunal referred to the statement made several dozen years earlier by Professor Stanisław
Wróblewski which has not lost its validity: Independence of adjudication, given personal dependence
of a judge, is practically inconceivable, S. Wróblewski, Sądownictwo (The Judiciary) [in:] Nasza
Konstytucja  (Our Constitution),  Kraków 1924, p. 84.

10  This standpoint seems to be excessively restrictive, particularly in the context of the participation of the
people’s lay-judges in the administration of justice.

11 J. Jodłowski, Z. Resich, J. Lapierre, T. Misiuk-Jodłowska, Postępowanie cywilne. 



National Council of the Judiciary in making the most important personal
decisions concerning a judge (Article 179 and Article 186) (…) The more
the shape of the principles specifying and guaranteeing judges’ independ-
ence influences  the administration of justice by a judge, the narrower are
the boundaries of the law-maker’s freedom in shaping the status of a
judge. From this perspective, the regulation under review is not directly
relevant to the matter of  guaranteeing the judges’ independence, and,
consequently, to the matter of guaranteeing the right to a court trial. On
the plane of functional interpretation this statement provides an addition-
al argument indicating that horizontal promotion does not fall within the
subject scope of Article 180 (2) of the Constitution.” 

In the verdict SK 4/11 (The Sentence of 27 September 2012, SK 4/11)
Court found also that “A certain extent of discretionary authority on the
part of the adjudicating organs (and, in fact, persons exercising this func-
tion) and the constitutional guaranty of independence (i . e. freedom from
external influences and the right to act in accordance with one’s own con-
science) are indispensable to enable the imperfect system of law to func-
tion as a complete one and to provide a “fair” and effective tool to extin-
guish social conflicts. From the point of view of an individual these values
are indispensable to realise the constitutional right to obtain a judicial
decision passed in his case by an independent court (Article 45 (1) of the
Constitution, (…) According to the Tribunal, the discretionary authority of
a judge – within the boundaries delineated by the Constitution and the
Acts of Parliament – is a legitimate and, in real terms, indispensable dis-
pute resolution tool and, as such, it is liable to protection (Article 178 of
the Constitution). Important is also to notice the opinion presented by the
Court in its Sentence of 12 December 2012, K 1/12: “The Constitutional
Tribunal takes the view that the threat of a drastic deterioration of the state
of the public finance (assessed through the prism of crossing the 2nd cau-
tion threshold specified in public finance laws), enabled the law-maker to
sporadically “freeze” the judges’ remuneration. The minimum standard
specified in Article 178 (2) of the Constitution has not been infringed upon,
because the judges’ remuneration  still remains significantly higher than
the average remuneration in  the public sector, and, moreover, it needs to
be stressed that over the recent years it has grown systematically, where-
as the remuneration of the employees of the public sector in general and
the remuneration of deputies and senators have been “frozen” for a long
time (and it will stay that way).”

5. Hearing of a case by an impartial court

The fourth condition of the administration of justice by a court is the
impartiality of a court. As the Tribunal underlines, the infringement of the
duty to preserve impartiality by a judge (which might consist, among oth-
ers, in adjusting the content of the passed decisions to external sugges-
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tions or  orders given to a judge or even in anticipating such suggestions
with a view to the possible profits arising from them) constitutes a partic-
ularly drastic form of betraying the duties linked with the principle of inde-
pendence. This leads to the emergence of a phenomenon of a «flexible
judge», which excludes the possibility of administration of justice12”. 

The concept of an impartial court is linked with the concept of the judges’
impartiality. As the Constitutional Tribunal indicated in its judgment K
1/98,  the judges’ impartiality is an inalienable feature of the judiciary
power, and, at the same time, an attribute along with the loss whereof the
judge loses qualifications to perform his functions. “It consists, first of all,
in the fact that a judge is guided by objectivism and does not create a more
favourable situation for either of the parties or for any participants of the
proceedings, both during the ongoing trial and during the adjudication.
Thus, he treats the participants of the proceedings on equal terms.”13

Within this meaning, impartiality is thus construed as the lack of preju-
dices or the lack of preferences for the standpoint (the arguments) of either
party, following from reasons other than the strength of the proofs submit-
ted in the course of the proceedings (legal action) and in compliance with
its  rules. Henceforth, in this sense the judges’ impartiality highlights
another fundamental feature of the court proceedings, namely the equali-
ty of the parties to a litigation. As the Supreme Court pointed out in its
Resolution of 26 April 2007,  impartiality serves the implementation of
goals that are essential from the point of view of the administration of jus-
tice and the rules of fair trial, i. e. firstly, the elimination of factors caus-
ing partiality of a judge, secondly, the building of confidence of the par-
ties, other participants of the proceedings and the public opinion to the
administration of justice, and, thirdly, the goal of not exposing a judge to
a threat of  “internal struggle” between human weaknesses and the idea of
preserving impartiality.14

The weight of a case reviewed by the court is irrelevant to the level of
requirements set for the court and judges. What is more, if at subsequent
stages of the criminal proceedings the decisions are passed by courts of
various instances, the criteria of independence and impartiality must be
met separately by the court of each instance. “The Constitution does not
give any grounds to maintain that by virtue of the fact that specific courts
hear cases of  <<lesser importance>> than courts of a higher instance, it
is admissible to lower in them the standards provided for in Article 45 (1)
of the Constitution. These standards apply to the same extent to the courts
of all levels and instances.”15

All the above guaranties serve one purpose – they create guaranties of a
fair review of a case (a fair trial).
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12 Judgment of the CT of 24 June 1998,   K. 3/98, OTK ZU No. 4/1998, p. 334.
13 Judgment of the CT of 27 January 1999, K. 1/98, OTK ZU No. 1/1999, item 3, p. 39.
14 Resolution of the Supreme Court of  26  April 2007, I KZP 9/07, OSNKW 2007, No. 5, item 39.
15 Judgment of the CT of 24 October 2007, SK 7/06. OTK ZU  9A /2007, item  108.



ÐÅ ÇÞ ÌÅ

Ñó äû èã ðà þò îñî áóþ ðîëü â îáåñ ïå ÷å íèè ñóáú åê òèâ íûõ ïðàâ ëè÷ íîñ -
òè è çà ùè òû ïðàâ è ñâî áîä. Êîíñ òè òó öè îí íûé Òðè áó íàë Ïîëü øè ïîä -
÷å ðê íóë â ñâî èõ ðå øå íè ÿõ, ÷òî ñó äû äîëæ íû áûòü êîì ïå òå íò íû ðå -
øàòü äå ëà, êà ñà þ ùè å ñÿ ïðàâ è ñâî áîä ÷å ëî âå êà.

Â ñâÿ çè ñ íå çà âè ñè ìîñòüþ ñó äîâ Êîíñ òè òó öè îí íûé Òðè áó íàë îò ìå òèë,
÷òî âàæ íûì ôàê òî ðîì ÿâ ëÿ åò ñÿ îð ãà íè çà öè îí íî-ôóíê öè î íàëü íîå îò -
äå ëå íèå ñó äåá íûõ îð ãà íîâ îò äðó ãèõ âåò âåé âëàñ òè.

Â ïîëüñ êîé äîêò ðè íå ïðè íÿ òî ñ÷è òàòü, ÷òî íå çà âè ñè ìîñòü ñó äîâ îç íà -
÷à åò áåñï ðè ñò ðà ñò íîñòü ïî îò íî øå íèþ ê ó÷àñò íè êàì ñó äåá íî ãî ðàç áè -
ðà òåëü ñòâà, íå çà âè ñè ìîñòü ñóäüè îò îð ãà íîâ âëàñ òè è äðó ãèõ ñó äåá íûõ
èíñ òàí öèé, âíóò ðåí íÿÿ íå çà âè ñè ìîñòü ñóäüè, à òàê æå íå çà âè ñè ìîñòü
îò ñî öè àëü íî ãî ôàê òî ðà. Êîíñ òè òó öè îí íûé Òðè áó íàë Ïîëü øè ïîä-
 ÷å ðê íóë, ÷òî áåñï ðè ñò ðà ñò íîñòü ñó äà òàê æå ñâÿ çà íà ñ ïî íÿ òè åì áåñï -
ðè ñò ðà ñò íîñ òè ñó äåé. 

Âû øå ïå ðå ÷èñ ëåí íûå ãà ðàí òèè ñëó æàò îä íîé öå ëè - ñîç äà íèþ ãà ðàí -
òèè ñïðà âåä ëè âî ãî ðàñ ñìîò ðå íèÿ äå ëà, òî åñòü ñïðà âåä ëè âî ãî ñó äåá íî -
ãî ðàç áè ðà òåëü ñòâà.
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