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I'AI'IK APYTIOHAH

Ilpedcedamenv Koncmumyuyuonnoeo Cyda Pecnybauxu Apmenus

YBakaemble yyacTHUKU KoHdepennun!
YBakaemble roctu!
AaMbl U Tocmopa!

[Tpe>xpe Bcero xouy BBIPA3uTh BaM caoBa OAAGrOAQPHOCTH 3a IIPU-
HATHE HAllero IIPUTAAIIeHUs W ydacTue B Hacrogmen KoHdepen-
IUN.

W3 usBemenus o KoudepeHnun yKe SACHO, YTO OHA UCKAIOUYU-
TEABHA B CUAY TOT'O, YTO SABASETCS IOOUAEUHOU:

BO-IIEPBBIX, 3TO IOCBAIIeHHAsd NOpoOAeMaM KOHCTUTYIIMOHHOI'O
[IPaBOCYAHUS, CTaBIIasg TPAAUILIMOHHOMN, OPraHU30BaHHAsl COBMECTHO
c BenenuaHckon komuccueu XX KoHdepeHIu;

BO-BTOPHBIX, nocBaueHa 20-aeturo npuHatusa KouHctutynuu Pec-
nyOAMKU ApMeHud;

B-TpeTbuX, nocpameHa 20-aetnro popMupoBaHusa KOHCTUTYHOH-
Horo Cyaa PA.

OTU COBIABIIIMNE ABaAllaTUAETHNE IOOMAEU He TOABKO OO0S3BLIBalOT
HAC C TOYKU 3pEeHHUsA IIOUCKAa I3PPEKTUBHBIX peIIeHUu O0CyX-
AAeMBIX BOIIPOCOB, HO SIBASIIOTCSI TAK)K€e CBUAETEABCTBOM 3PEAOCTH.
3pEenoCTh B AacClleKTe HAKONAeHMSA OOABIIOrO ONIbITa B cdepe
KOHCTUTYLIUOHHOTO IIPABOCYAUSA. 3PEAOCTb B acClleKTe MeKAYHa-
POAHOTO COTPYAHMUYECTBA. J3PEAOCTh B AacCIeKTe BKAaAad B
rapaHTUpPOBaHUE BEPXOBEHCTBA NpaBa W KOHCTUTyHUMW B HAIIUX
CTpaHax.

B sToM roapy B pspe CTpaH OTMeYaAu ABaAllaTUAeTUss Gopmu-
pOBaHMUS KOHCTUTYIIMOHHBIX CYAOB. AeUTMOTHUB OOCYKAEHUM U
MMOCTaBAEHHBIX BOITPOCOB TOT >Ke, aHAAOTUYHBI TaKyKe OKMAAHUS B

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLHHMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUUN




TATUK APYTIOHSH. KOHCTUTYIIMOHHBIN CYA PECITYBAVIKY APMEHUSA

6YAYUJ;€M, CTep>XHeBad 3dAd4d KOTOPEIX - TdpaHTHPOBAHHE
HaAeX(HOfI CHUCTeMBbl KOHCTUTYIITMOHAANM3Ma B CTpaHe.

YBakaeMble IPUCYTCTBYOIME!

Kouncrurynuonsemr Cyp PecnyOamkm ApMeHHS NpPOLIEA AOATHM
IIyTh CTAHOBAEHUS U CaMOyTBepXAeHUd. [IpaBoBele mNO3UIINY,
BBEIpa’XeHHBIe B OOAee TBICAYM PpPAacCMOTpPeHHBIX CyApOM Aenax
CYLIEeCTBEHHO CIIOCOOCTBOBAAU PA3BUTHUIO I[IPABA, YTBEPKAEHUIO
KOHCTUTYIIMOHAAW3Ma B Halled CTpaHe. TBICAYU AOAEN HAIIAU
zamury cBoux npas B KorHcrurynuonHom Cyae. KoHcTHTY-
nuoHHBIM Cyp cyMea chopMHpoOBaTh B HAIIeW CTPAaHE HOBOE
KaueCTBO KOHCTUTYIIMOHHO-IIPABOBOI'O MBIIIAEHUS, COOTBETCTBYIO-
IIYI0 CTAHAAPTaM [IPAaBOBOI'O IOCYAApPCTBA HOBYIO IIKOAY KOHCTH-
TyOUOHOBeAeHUA. be3d KoreOaHUM MOJKHO CKas3aTh, 4TO B Pecny0-
auke Apmenus KoucrutynumoHHBIM Cyp CTaa ABUJKYIIENM CHAOU
KOHCTUTYIIJUOHHO-IIPABOBOM MBICAM. AKTHBHAsg pOAb KoHcTH-
TynuoHHOro Cyapa O0OO3HAUMBAETCS TAKKe HA MEKAYHApPOAHOU
apeHe. [Ipm HameM AEUCTBEHHOM y4YaCcTHH CEHOPMHUPOBAAACH
MexxpyHapoaHass KOHQEpEeHIUs OpPraHOB KOHCTUTYLUOHHOTO
KOHTPOASL CTPAH HOBOM AEMOKpAaTuM, a TakXe BceMupHasa
KOH(epEeHIIUA KOHCTUTYILIMOHHEIX CYAOB, YEeCTh IIPEACEAATEABCTBA
B IIepBOM U IIPEACepAaTeABCTBA B  BHOpO BTOpOM wHUMeA
Koucrurynuonneii Cypa PecnyObauku Apmenuma. Ham  Cyp
IIPEACTaBAEH TaKXe B Bropo BeHelmaHCKOU KOMHUCCHUU, SABASETCS
yreHOM KoH(pepeHIMN KOHCTUTYIIMOHHBEIX CYAOB €BPOIEMCKHUX
CTpaH.

3a Ipolreplmne ropabl uyaeHamMm Hamero Cypa Ha pPasanvyHBIX
MEXAYHAPOAHBIX KOH(QEpeHIUudaX IpeApcTaBaAeHO 0Ooaee 80
HAQy4YHBIX AOKAAAOB II0 AKTYaAbHBIM IIpoOAeMaM KOHCTUTY-
IIMOHHOTO IIPABOCYyAMs, OINYOAMKOBAHO OKOAO CTa MOHOrpaduiu,
oonree 300 HayuHBIX CcTaTeu. [3parmTCad OAUMH  BECTHUK
pecnyOAMKAHCKOTO 3HAUeHMsa U ABa MeXAYHAPOAHBIX BECTHUKQ,
KOTOpPBIE PacChIAQIOTCSI B OOAee CTa CTpaH MHUPA.

I—Iapﬂ,A,y CO BCeéM 3THM, BO3MOJXHO, CaMoe OOABIIIOE AOCTHU)KEHHue —
q)OpMI/IpOBaHI/Ie HOBOT'O KOHCTUTYIUHMOHHO-IIPABOBOT'O MBIIIACHUS U
CO3pAdHHME HAAECKHBIX MHCTUTYIIHMOHAABHBIX I‘apaHTI/Iﬁ CTaOHUABHOTO
AEMOKPATHUYEeCKOI'O pa3BUTHA.

YBakaemble yuacTHUKN KoHdepeHnnun!

Ha mnporaxenuu 20 AeT HAIIUM BEPHBIM KOAAETOUM U OECKO-
PBICTHBIM COBeTYMKOM Oblra EBponeinickag komumccusa “3a Ae-



MOKPATHUIO Yepe3 IIpaBO’, 3@ UYTO BBIpakaeM HAIly TAyOOKYIO
NIPU3HATEABHOCTh BeHeMaHCKOW KOMHWCCHUU M €ro MHOTIOyBa-
xaemoMy [Ipepaceparento ApkaHHU BDyKUKKHO, KOTOPBIM y4acCTBO-
Baa BO Bcex Hamux 20 MeXXAYHAapPOAHBIX KOH(epeHIUIX.

Breipa>kaeM Tak>ke OAAropapHOCTH IPUCYTCTBYIOIIUM 3A€Ch CYABSIM
u npepcraButenaMm KoHCTUTYIMOHHBIX B BepxoBHBIX CyAOB,
Koucrurynmonueix CoBeToB AnOaHuu, Anxxkupa, beabrum, bena-
pycu, bocuuu u I'epueroBunsbl, boarapuu, Tawmnanpa, V3pawnag,
AatBun, Autshbl, [Toasmu, XopBatuu, FOxkuou Kopeun, KazaxcTtaHa,
Keipreisacrana, Makeponuu, MoapoBel, MoHroauu, Yexwuwy,
Poccuiickot @epepanuu, Pymbiauu, CaroBakuu, [pysuny,
TapAKMKHCTaHa 3a ydyacTHe B Halllel I0OMAENHOU KOH(pepeHIUuU U
3@ @KTUBHOE U IIPOAOAKUTEABHOE COTPYAHUYECTBO C HaMU. AAd
Hac OOABLIAsg 4eCThb AMUYHOe ydacTue B KoHdepeHIIMM npepcepa-
Terert KorcturynuonHoro CoBera Aakupa U KOHCTUTYIIMOHHBIX
CypoB Beapruun, Taunranpa, Aatsun, MoapoBel, CroBakuuy, ['pysun,
TapKukucTaHa U KeIpreI3CcTaHa.

Sl IpuUBeTCTBYIO TakK>XXe HAIIUX apPMAHCKUX KOAAET, YYaCTBYIOMIHX
B Kou(epernuun.

YBaskaeMble KOAAETH!

Xouy npouH(popMupoBaTs Bac, 4ToO BCe IIpeACTaBA€HHBIE HA 3TOU
KoudepeHIun AOKAAABL OYAYT ONYOAMKOBAHBI B YIOMSIHYTOM
MexayHapopHOM AAabpMaHaxe “"KOHCTUTYIIMOHHOE IIPABOCYAHE B
HOBOM ThICAYeAeTUU', KOTOPHIM OypeT OTIpPaBA€H BCeM y4YaCTHU-
KaM U AOCTyIleH Ha opunuarbHOM canTe KoHcTtutynuonHoro Cypaa
PA.

Kenaro Hamen KoH@epeHIUH TBOPUYECKOU aTMOCHepnsl u
IIAOAOTBOPHOM pPAOOTHI.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLHHMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUUN
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GAGIK HARUTYUNYAN
President of the Constitutional Court of the Republic of Armenia

Honourable participants of the Conference,
Honourable guests,
Ladies and Gentlemen,

I would like to express my gratitude for acceptance of our invita-
tion and participation at the Conference.

The notification of the Conference already reveals its exclusive-
ness and jubilee nature.

First, this is the 20th Conference dedicated to the issues of consti-
tutional justice and it has become traditional, and is organized
jointly with the Venice Commission.

Second, it is dedicated to the 20th anniversary of adoption of the
Constitution of the Republic of Armenia.

Third, it is dedicated to the 20th anniversary of establishment of
the Constitutional Court of the Republic of Armenia.

These contemporizing vicennial anniversaries are not only binding
from the perspective of the discussed issues and their effective res-
olutions but also they serve as the evidence of maturity. Maturity
— 1in the sense of accumulating a wealth of experience in the
sphere of constitutional justice. Maturity — in the sense of inter-
national cooperation. Maturity — in the sense of the contribution
in ensuring the rule of law and constitution in our countries.

This year a number of countries celebrated 20th anniversaries of
establishment of constitutional courts. The leitmotif of the discus-
sions and raised questions was the same, and the future expecta-
tions, the main pivotal issues of which are the guarantees for reli-
able system of constitutionality in the country, are repealing.

Honourable participants,

The Constitutional Court of the Republic of Armenia has passed a
long route of establishment and self-assertion. The legal positions
expressed in thousands of cases considered by the Court signifi-
cantly contributed the development of the law and establishment
of constitutionality in our country. Thousands of people could find
protection of their rights in the Constitutional Court. The



Constitutional Court has succeeded to establish new quality of
constitutional-legal mentality in our country and a new school of
science on constitution which is in concordance with the criteria
of the rule of law state. One can distinctly state that the
Constitutional Court has become the prime mover for the consti-
tutional-legal thought in the Republic of Armenia. The active role
of the Constitutional Court has been signified also at the interna-
tional stage. The Conference of the Constitutional Control Organs
of the Countries of New Democracy, as well as the World
Conference of Constitutional Courts have been formed with our
active participation, and the Constitutional Court of the Republic
of Armenia was honoured with the chairmanship of the first
Conference and the chairmanship of the Bureau of the second
Conference. Our Court is presented at the Bureau of the Venice
Commission and is the member of the Conference of European
Constitutional Courts.

During the past years, the members of our Court have presented
more than eight dozens of scientific presentations on most urgent
issues of constitutional justice in different international confer-
ences, and nearly one hundred monographs and more than three
hundred scientific articles were published. One journal of local
importance and two journals of international importance are pub-
lished and delivered to more than one hundred countries.

Along with all this, formation of constitutional-legal mentality and
creation of substantial institutional guarantees of stable democrat-
ic development are perhaps the greatest achievements.

Honourable participants,

During the last twenty years, the European Commission for
Democracy through Law has been our reliable partner and
assertive adviser, and we express our deep gratitude to the Venice
Commission and its honourable President Gianni Buquicchio who
has participated in all our twenty international conferences.

We would like to express our gratitude also to the judges and rep-
resentatives of Constitutional and Supreme Courts of Albania,
Belgium, Belarus, Bosnia and Herzegovina, Bulgaria, Thailand,
Israel, Latvia, Lithuania, Poland, Croatia, Cyprus, South Korea,
Kyrgyzstan, Macedonia, Moldova, Mongolia, Czech Republic, the
Russian Federation, Romania, Serbia, Slovakia, Georgia and
Tajikistan for participation in this jubilee Conference and for
active and continuous cooperation. It is a great honour for us that

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM
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the Presidents of Constitutional Councils of Algeria and
Kazakhstan, and the Presidents of Constitutional Courts of
Belgium, Thailand, Latvia, Lithuania, Moldova, Slovakia, Georgia,
Tajikistan and Kyrgyzstan personally participate in this jubilee
Conference.

I would like to welcome also our colleagues from the Republic of
Armenia who participate in the Conference.

Honourable colleagues,

I would like to inform you that all presentations made at the
Conference will be published in the abovementioned International
Almanac "“Constitutional Justice in the New Millennium" which
will be delivered to the participants and will be available at the
official website of the RA Constitutional Court.

I wish our Conference creative atmosphere and productive work.




ITPUBETCTBEHHBIE CAOBA
GREETING SPEECHES
DISCOURS DE VOEUX

GIANNI BUQUICCHIO

President of the Venice Commission of the Council of Europe

Mr. President of the Republic of Armenia,

Mr. President of the Constitutional Court,

Honourable Presidents and Judges of Constitutional Courts,
Excellencies,

Ladies and Gentlemen,

It is a great pleasure for me to be here with you today. The Yerevan
International Conference is an important event I would not like to miss
and, moreover, it gives me the pleasure to come back to Yerevan.

Last year, at the occasion of the same Conference, I had the opportunity
to outline the main features of Constitutional Reforms of the Republic of
Armenia which were contained in the concept paper on which the Venice
Commission had given an opinion.

Our cooperation on the constitutional reform with the Constitutional
Commission, which was chaired by Mr Harutyunyan, our host today, has
continued in an atmosphere of genuine dialogue.

I want to emphasize that the way the Constitutional Commission and the
Venice Commission have been working throughout this year on this reform
was very valuable.

This dialogue led to fruitful results: the Constitutional Commission took
into account many recommendations of the Venice Commission and pro-
duced a draft text which is more balanced than the first draft and in line
with international standards.

Two opinions on these amendments will be endorsed later this month in
Venice.

Revised amendments have now been adopted by the Parliament and the
people of Armenia will soon be called to choose, or not, a new constitu-
tional framework for their country.

Let me just quickly inform you about the main features of the draft we
have been working on.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM
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It contains:
- a very modern catalogue of human rights and fundamental freedoms;

a clear choice for a parliamentary system with the introduction of the
system of a constructive vote of no-confidence;

- the basic principles of the electoral system;
- it provides for rights to the opposition at the National Assembly;
- it strengthens the legitimacy of the Constitutional Court;

- important state bodies — the Central Electoral Commission, the
Television and Radio Commission and the Control Chamber - and their
independence are guaranteed at constitutional level;

As an example of the fruitful results of the discussions with the
Constitutional Commission, I would like to mention two important consti-
tutional amendments because they concern the judiciary, the topic of our
Conference today.

First, the National Assembly will not have any more a say in the procedure
of dismissal of judges; indeed, and this is the second interrelated amend-
ment, the grounds for dismissal of judges are exhaustively listed in the
Constitution.

This is very welcome: these constitutional provisions are in line with inter-
national standards and this will enable the Constitutional Court to decide,
where necessary, in an appropriate way.

This drives us back to the subject of our Conference.
Mr. President,

I am happy that today we will be discussing the role of constitutional courts
in strengthening the independence of the judicial power.

This is a timely and very important issue.

Indeed, whatever the regime is chosen by a nation, presidential, semi-pres-
idential or parliamentary, it is fundamental that this regime is in harmony
with democratic standards and that the independence of the judiciary is
guaranteed under the system chosen.

Constitutional Courts do have an important role to play to support and
enhance the independence of the Judiciary and to ensure access of the
individual to independent and impartial courts.

Constitutional Courts are often given the competence to solve disputes
between different state organs and powers.

By doing so, the Constitutional Court may, in certain cases, strengthen the
independence of the judicial power and contribute to ensuring the separa-
tion of powers, a key element of the rule of law.

For instance, in a judgment of 21 November 2012, the constitutional court

of Romania recalled that the Parliament, as the supreme representative
body of the people and sole legislative authority of the country, cannot



substitute itself to the judicial power and solve, by its own rulings, disputes
lying within the competence of the courts.

Constitutional courts can be called to control the laws on the status of
judges and the organisation of the judiciary, in particular the provisions on
the powers and the composition of the judicial council.

The Venice Commission database of constitutional case law, the CODICES
database, contains many decisions adopted by constitutional courts in this
field.

Constitutional courts may also have to decide on the constitutionality of
budget laws which significantly reduces the budget of the judiciary or the
salaries of judges.

This happened more often these last years because of the economic crisis
but was already the case before, as is shown by the decision of the
Supreme Court of Canada of 1997 which concluded that “any changes to
or freezes in judicial remuneration made without prior recourse to an inde-
pendent, objective and effective process for determining judicial remuner-
ation are unconstitutional”.

The constitutionality of legislation reducing the immunity of judges or test-
ing their integrity is another important and delicate field in which consti-
tutional courts can be called upon to decide on.

Whether they have to decide on general issues, as in the examples I have
just mentioned, or on individual cases through full individual complaint
where the independence or impartiality of a judge in a specific case would
be challenged, the constitutional courts have a vital, but also often an
uneasy role, to play.

This is why I look forward to explore these issues with you today.
I wish you all fruitful and rewarding discussions.

A’KAHHH BYKUKKHO

Ilpedcedamenv Beneyuanckoti komuccuu Cosema Eeponbi

YBakaeMbili [Ipe3upeHT Pecniybanku Apmenns!

YBaxkaeMbili [IpepcepaTens Konctutynuonunoro Cyaal
YBakaeMble IPEACEAATEAN U CYABM KOHCTHUTYIIMOHHBIX CYAOB!
AaMBI 1 TOCITOAQ!

,A,Aﬂ MeHs OOAbIIIas 4YecThb HAXOAUTBECA CeropHsa 3AeCh C Bamu. EpeBaHCKaH

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM
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AJKAHHU BYKUKKINO. BEHEITUAHCKAA KOMUCCHUA COBETA EBPOIIbI

Me>XXAYHapOoAHas KOH(epeHIUs SBAIeTCS TeM Ba’KHBIM COOBITHEM, KOTO-
poe MHe OBl He XOTeAOCH IIPOIYCTUTh, U KaKABIU IIpUe3p B EpeBaH prg me-
Hs1 OOABIIIOE YAOBOABCTBUE.

B mpomaom ropy, Takke II0 CAy4aro EpeBaHCKOM MeXAYHApOAHOU KOHQe-
PEeHIIUY, 1 UMeA BO3MOXXHOCTh OTMETUTH OCHOBHBIE OCOOEHHOCTU KOHCTHU-
TYLOUOHHBIX pedopM B PecnnyOamke ApMeHUs, IIpeACTaBAeHHEIEe B KoHIen-
UMY KOHCTUTYLMOHHBIX peddopM, II0 KOTOPOM BeHelnaHCcKasgs KOMUCCHUS Ad-
Ad CBOE 3aKAIOUYEHUE.

Harme corpyanmdectBo co Crnenmarn3upOBaHHOU KOMMCCHUEH MO KOHC-
TUTYIIMOHHBIM pedopMaM PecnyOAuku ApMeHUS TOA TPEACEeAATEAb-
CTBOM TOCIIOAVHA APYTIOHSIHaA IPOXOAMAO B aTMocdepe OTKPOBEHHOTO
AMAAOTA.

XoTeAoch OBl OTMETUTH, UTO COBMeCTHasg paboTa Kommccuu no KOHCTHU-
TYIOUOHHBIM pecdopmMaM m BeHenuaHCKOM KOMHCCHU B TeUYeHHE BCEro
3TOTO ropa OBIAA OYEHb MPOAYKTUBHOMM.

OTOT AMAAOT OKa3aACsl BeCbMa IIAOAOTBOPHBIM. KoMuccusg mo KOHCTHUTY-
IIMOHHEIM pedopMaM IIPUHSAAA BO BHUMAaHHWe MHOIHMEe peKoMeHAanuu Be-
HeIIUaHCKOU KOMUCCUM U IIOATOTOBHAA IIPOEKT TEKCTA, KOTOPBIN SIBASIET-
ca Oonee cOAAAHCHUPOBAHHBIM, 4Ye€M IEPBBHIM IIPOEKT, U COOTBETCTBYET
Me>XAYHAPOAHBIM CTAaHAQPTaM.

B koHme sTOro Mecana B BeHenuu OyAyT OAOOpPEHEBI ABa 3aKAIOUYEHUS IO
STUM TOMPaBKaM.

[TepecMOoTpeHHBIEe TIONIPABKYU y’Ke NPUHATH [lapraMeHTOM, U Hapoa Ap-
MEeHHM CKOPO BCTAHET Ilepep BEIOOPOM, TOAOCOBAThH eMy 3a HOBYIO KoHc-
TUTYLIUIO AAS CBOeM CTpaHBI MAU HeT.

[To3BoABTE BKpaTne COO6]_LI;I/ITB BaM o0 raaBHBIX 0COOEHHOCTSX IIPOEKTaq,
HaA KOTOPBIM MEI pa60TaeM.

OH BKAIOYAET:

- CaMBI¥ COBPEMEHHBIN IlepeYeHb MPaB YeAOBEKA U OCHOBHBIX CBOOOA;
- BHEApPEHMEe MHCTUTYTa KOHCTPYKTUBHOT'O BOTyMa HEAOBEPUS;

- OCHOBHLIE IIPUHIIUIIEI U30UPATEABHOM CHUCTEMEL;

- MpepAyCMOTpeHUe IpaBa ommo3uliuu B HamuonarbHoMm CobpaHuM;

- yrpenaenue aerutuMHOCTH KoHcTuTynmuonHoro Cyaa;

- TaKWe Ba’kKHBIE TOCYAQPCTBEHHBIE OpraHbI, Kak LleHTparbHas m3bupa-
TeAbHasi Komuccus, KoMuccuss mo TeAeBUAEHUIO U PAAMOBEIIAHUIO, a
Tak)Ke KOHTpOABbHAs maraTa M MX HE3aBUCHUMOCTH TapPaHTUPYIOTCS Ha
KOHCTUTYIIMOHHOM YpPOBHE.

B kauecTBe IpuMepa pe3yAbTaTa HAIIMX IIAOAOTBOPHBIX OOCYKAECHUU C
Komuccuenn 1o KOHCTUTYIIMOHHBIM pedpopMaM s XOTeA OBl OTMETHUTH ABeE
Ba’kKHble KOHCTUTYIIMOHHBIE IIONPAaBKY, Kacalouiuecss cyAeOHOM CUCTEeMHI.

Bo-nepBbrx, HanmonaabHoe CoOpaHUe HUKAK He OyAeT BAUATH Ha IIPO-



LeAyPY YBOABHEHHS CYA€HU, U BO-BTODPBIX, OCHOBAHUSA YBOABHEHUS CyAeH
HCYepIbIBaKolle IepedyrucAeHbl B KOHCTUTy .

To, uTo 3THM KOHCTUTYIUOHHBIE IIOAOJKEeHUsI COOTBETCTBYIOT Me>XAYyHa-
POAHEIM CTAHAAQPTAM, IIO3BOAUT KOHCTI/ITYL[I/IOHHOMY CYAY IIPUHMUMATDB
COOTBETCTBYIOIIEe pellleHnsi, 1 3TO O4YeHb IIPUBETCTBYeTC:d.

Ho BepHemcda kK npepaMeTy oOcykKpeHUd Halled KoHdepeHIINN.
YBa>kaeMbIli rocnopuH [IpepcepaTenn!

S pap, 9TO ceropHa MBI OypeM OOCY’KAQTh POAB KOHCTUTYIJMOHHEBIX CYAOB
B A€A€e YKPENIAeHUS He3aBUCUMOCTH CYAeOHOM BAACTU. DTO CBOEBPEMEH-
HBIM UM OYeHb Ba>KHBIM BOIIPOC.

HecMoTpst Ha TO, KaKylO0 CUCTeMy BbIOepeT Hallus - IIPe3UAeHTCKYIO, II0-
AYIIPE3UAEHTCKYIO UAU IapAAMEHTCKYIO, TAaBHOe, YTOOBI 3Ta CUCTeMa Co-
OTBETCTBOBaAa AEMOKPATUYECKHM CTaHAAPTaM U YTOOBI HE3aBUCUMOCTH
CypeOHOU BAACTH rapaHTUPOBAAOCH B COOTBETCTBUM C BEIOPAHHOU CHUCTe-
MOH.

KOHCTUTYIIMOHHEIE CYABI UI'PAIOT Ba)KHYIO POAL B IIOAAEPIKAHUU U YKpPeIl-
A€HUM HEe3aBUCHUMOCTU CYA€OHOU BAACTH, a TaKKe B 0OecCIlleueHHUU AOCTY-
Ila YeAOBeKa K He3aBUCUMOMY U OeCIPUCTPACTHOMY CYAY.

KOHCTI/ITYU;I/IOHHBIM CypAaM YaCTO IIPEAOCTABAAIOTCS IIOAHOMOYHS IIO pe-
IIeHWI0 CIIOPOB MeJXAY PA3AMYHBIMU TOCYAAPCTBEHHBIMHM OpPpraHAMU U
BAACTAMM.

AenicTByqa TakuM oOpa3oM, KoHcTuTynnoHHBIN Cya B HEKOTOPBIX CAyYa-
IX MOJKET BAUSATHL HA YKPENA€HUEe He3aBUCHMOCTH CYAeOHOM BAACTU U
CIIOCOOCTBOBATh OOECIeYEeHUIO IPUHIINIA PA3AEACHUS BAACTEN KAaK KAO-
4YeBOMY 3AE€MEHTY BEPXOBEHCTBA 3aKOHA.

Hanpumep, B Pemenun ot 21 Hoa6pa 2012 ropa Korctutynmonusii Cyp,
PyMBIHMM OTMeTHUA, YTO NapAaMeHT KakK BBICIINU IPEACTABUTEABHBIN Op-
raH HapOAa W €AMHCTBEHHAs 3aKOHOAATEABHAs BAACTH CTPAHBI HE MOJXKET
3aMEeHUTh CyAe€OHYIO BAAGCTh WM CBOUMH pPELIEHUIMU pas3pemaTh CIOPHL,
HaXOALAIIMeCd B KOMIIETEHIIUN CYAOB.

KOHCTATYIIMOHHBIE CYABI MOTYT OCYILECTBASTH KOHTPOAB 3a 3aKOHAMU O
cTaTyce CyAed U O CyAOYCTPOMCTBE, B YACTHOCTHU 3a IOAOKEHUSIMH O IIOA-
HOMOUYHUSIX M COCTaBe CyAeOHOro CoBeTa.

Baza AaHHBIX KOHCTUTYIIMOHHOTO IIpelleAeHTHOro IIpaBa BeHelnaHCKOM
Komuccuu, 6asa paHHBIX CODICES, copep’RUT MHOTO pellleHUM, IIPUHSI-
TBIX KOHCTUTYIIMOHHBIMU CyAAMM B 3TOM HallpaBA€HUU.

Koncturynmonabie CyABl MOTYT TakyXKe MPUHWUMATH PeIleHus 0 KOHCTH-
TYIITMOHHOCTHU 3aKOHOB, CBSI3aHHBLIX C OIOAKETOM, KOTOpPhIe CEpPhLe3HO ype-
3al0T OIOAJKET CyAeOHOW BAACTHU WAM 3apPIAATHI CYAEH.

B mocaepHee BpeMs HM3-3a 3KOHOMHUYECKOTO KPU3KUCAa TaKOe MMEeAO MeCTO
OYeHBb 4aCTO, OAHAKO HeAb3sd CKa3aTh, UYTO 3TOTO He OBIAO U paHbllle. Har-
pumMep, 00 3ToM CBUAeTeABCTBYeT PermteHne BepxosHoro Cyaa KaHaabr OoT
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AJKAHHU BYKUKKINO. BEHEITUAHCKAA KOMUCCHUA COBETA EBPOIIbI

1997 ropa, coraacHO KOTOPOMY "AlOOBle M3MeHeHMs CyAeOHBIX BO3Har-
PakA€HUMN UAU MX NPUOCTAaHOBAEHHE 0e3 He3aBUCHUMOTro, 0OBEeKTUBHOTO
1 3PPEeKTUBHOTO IPOIlecca OIPEeAEAeHUs CYAeOHBIX BO3HArpakKAeHUU
SIBASIFOTCSI HEKOHCTUTYIIVMOHHBIMU .

BOHpOC KOHCTUTYIHMOHHOCTH 3dKOHOAATEABCTBA, YILEeMASIIOIIero (OI‘paHI/I-
I:II/IBEIIOH_[EII"O) HEIIPUKOCHOBEHHOCTH CYAefI AU KOHTPOAHMDPYIOHIIEro ux
YeCTHOCTb U IIOPAAOYHOCTDL, SABASECTCA elle OAHMM BA>XHBIM M AEAMKAT-
HBIM MOMEHTOM, KOI'Ad KOHCTUTYIOUHWOHHBIE CYABI MOI'YT OLITH IIPM3BAHEBL
IIPUHUMATE IIO0 TAKKMM BOIIPDOCAM peEIlleHUd.

KOHCTI/ITYLII/IOHHBIQ CyABlI UTPAIOT BA>XHYIO POABL B IIPDUHATUHN peH_[eHI/Iﬂ 41
II0 O6I_U;I/IM BOIIPOCAM, KakK B IIpUMepax, KOTOPhIE g YIIOMSHYA BBIIIE, 1 110
MHAUBUAYAABHBIM X{dAOGdM, KOrpa OCIIapHWBa€TCdad HEe3aBUCHUMOCTHL HAU
6eCHpI/ICTpaCTHOCTI) CyAbH B KOHKPETHOM CAYydYade.

ViMeHHO TO3TOMY 4 C HeTepIeHUeM >KAY HAIIUX CETOAHSITHUX OOCYy’KAe-
HUH.

Baaropapro Bac u keaaro BCceM IAOAOTBOPHOM PAaOOTHI.




APIIMHE OTAHHECAH
Munucmp rocmuyuu Pecnyboauxu Apmenus

YBakaeMbI roCIOAWH ByKukkmo!
YBakaeMbIN I'OCIIOAUH ApYTIOHSH!
YBaskaeMble AaMBI U TOCITOAQ!

[To3BOABTE TIPUBETCTBOBATH MeEXKAYHAPOAHYIO KOH(EPEHITUIO, ITOCBAIEeH-
HYIO POAM KOHCTHUTYIIMOHHBIX CYAOB B YKpEIAeHHU CYAeOHOUW BAACTH, U
nobaaropapuTh Bac 3a yuactme B Kougepennum. Xody OTMETUTH ee
Ba’KHOCThH, TAaK KaK OHa IIpM3BaHa CIOCOOCTBOBATH COBEPIIEHCTBOBAHUIO
CHCTEeMBbl KOHCTUTYLIMOHHOTO MpPaBOCyAUd U Ooree 3PPeKTUBHOMY
rapaHTUPOBAHUIO NpaB 4YeroBeKa. KoHepeHnus B TakoM ¢opMate u C
TaKMM KpPYIOM VYaCTHUKOB OCOOEHHO Ba’kKHa, TaK KaK KaXABIM U3
NPUCYTCTBYIOIIUX 3A€Ch B CHUAY CBOEro CTaTyca NPH3BaH COAENCTBOBATh
rapaHTHUPOBAHUIO M peaAbHOM 3allluTe IIpaB dYeAOBeKa KaK B PecnyOauke
ApMeHus1, Tak M 3a ee IpeperamMu. CeropHS MBI >XMBEM B TaKOM
B3aMMOCBSI3@HHOM MUpe, TAe Ha CaMOM AeAe OOABIIIe He CYIeCTBYeT
TPaHUI] AAS 3aIIUTHI IPAB YeAOBEKa.

PecniyObanka ApMeHUsI pa3BUBaeT COOCTBEHHYIO IIPABOBYIO CUCTEMY, UMes
B OCHOBE BEPXOBEHCTBO AOCTOMHCTBA YEAOBEKa, OCHOBOIIOAArarolue
NPUHITUIIEI PEAAbHOW 3allfUTBl €ro IIpaB U CBOOOA. OTO caMo IIOo cebe
IIpEATIOAATaeT TaKhe CUCTEeMHBIe MepOIPHUATHS, KOTOpPble B COCTOSIHUU
00eCIIeunTh UX MOAHOLEHHYIO DeaAu3allduio U Ha 3aKOHOAQTEABHOM, U Ha
IIPAKTUYECKOM YPOBHSIX.

IlepBOoOUepepHON rapaHTHEN pelleHus OTMEYEeHHOM OCHOBOIIOAATAIOIeN
npoOAeMEI aBAseTcd KOHCTUTYIWSA CTpPaHbl, B KOTOPOM YKAa3aHBI Te€ OCHOB-
HBle NPUHIIUIIBI, HAa KOTOpBIe Oa3upyeTcsd M Ha OCHOBE KOTOPHIX Pa3BU-
BaeTCd BCA IIpaBoBad cucreMa. KOHCTUTYUSA 9BASETCSA TEM KPAaeyrOABHBIM
KaMHeM, KOTOPBIM NPU3BAH yCTAHABAMBATH OCHOBBHI IPABO3ALIUTHOMN Aesd-
TEABHOCTH TOCyA@pcTBa. llpmyeM He3aMeHMMas II€eHHOCTb KOHCTUTyIIMU
TaK>Xe B TOM, YTO B HeM YCTAHABAMBAIOTCS OCHOBHI ACMCTBEHHBIX MeXa-
HU3MOB Cyp€OHOM 3allUTHl YKAa3aHHBIX OCHOBOIIOAATAIONINX IJ€eHHOCTEMN.

B sTtom acmekTe HeoneHuMa poAb KoHcturynuonHoro Cyapa PecnyOanku
ApMeHHs B YKpENA€HHMHM KOHCTUTYIIMOHHOTO CTPOsS TOCyAapCTBa U
KOHCTUTYLIMOHAaAM3Ma B HAllled CTpaHe M C 3TOM TOYKH 3pEHHsA - B
BOIIPOCE AESATEABHOCTHM HE3aBUCHUMON CyAeOHOU BAAcTU. IOTa POAb
Koucrurynuornunoro Cypa 0co00 OTpakaeTcd B €ro IIOCTAHOBAEHUSAX,
OAHOM M3 OCHOBHBIX MUCCHU KOTOPBIX CTaAM CTAOMABHOCTH U PA3BUTHUE
KOHCTUTYLIMOHAAM3Ma B CTPaHe, a TaKyKe oOeclleueHne ero AMHaMU4eCKOTO
pasBuTusa. OOeclledeHHe BCEro 3TOTO CTAHOBUTCSH BO3MOJKHBIM TaKKe
OAaaropaps ToMmy, 4TO NocTaHOBAeHUs KoHcTuTynmoHHoro Cyaa SBASIOTCSA
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APITMMHE OTAHHECSH. MUHUCTP IOCTULINMN PECITYBAMKIN APMEHUA

pEe3yAbTaTOM IIPABOTBOPYECKON AESITEABHOCTH U I[€HHBIM HCTOYHUKOM
mmpasa.

B 3TOM CcMBICAE CeropHsI HET HU OAHOM cdephl, B Bollpoce OPMUPOBAHMS
UAM CTAHOBAEHMS KOTOpoM noszuiuu KoucturynmuoHHOro Cypa He UMeAU
Obl 3HaueHUda. Oco00 XOTeAOCh OBl IIOAUEPKHYTH Ba’kKHYH POAb
KoucturynmonHoro Cyaa B BOIIpOCe 3aIlJUTHI IPaB U 3aKOHHBIX MHTEPECOB
AWYHOCTHU B CHCTeMe CyAOB oOulel ropucpuknum PA u, BooOile, cypeOHOU
BAacTU. BecpMa 3HaumTeabHa poAb KoucTurynmuoHnoro Cyaa Takke B
acIlleKTe AOCTYIIHOCTH IIPABOBBIX IO3UIMU. ByAydrM CO3BYYHBIMH OCHOBO-
IIOAQTaIoIleMy [PUHIOWIY IIPABOBOM OIIPEAEA€HHOCTH, OHHU IIPU3BaHEL
COAENCTBOBATE O0ECIIeUeHHUI0 TOTO MEeXKAYHAPOAHO NPU3HAHHOI'O ITIOAXOAQ,
KOTOPBINM HA3bIBAETCS HE MAAIO30PHOM, @ PeaAbHOM 3alllUTOU TIPaB.

WM nHakoHen, 3HauuTeAbHa pPoAb KoHcTuTynuoHHoro Cypa B acIleKTe
BHEAPEeHMd B Halllell CTpaHe Me>KAYHApPOAHBIX KPUTEPHEB IIPaB YeAOBeKa.
B paMKax KOHCTUTYLMOHHOTO IIPABOCYAUS HE TOABKO BBISIBASIOTCS
Me>XKAYHApOAHBEIe 00S13aTEABCTBA APMEHMHU, KOTOPHIE IIPUCIIOCAOAUBAIOTCS
K KOHKPETHBIM CHUTyaldsIM, HO U B Ka’KAOM OTAEABHOM CAydYae U3ydaeTcs
3aKOHOAQTEABHBIM OIBIT U NPAaBONPUMEHUTEAbHAsd NIPaKTHUKa Pa3BUTHIX
CTpaH MUpa. B CBA3M C 3THM BBIPA’Kal0 OAArOAAPHOCTH OPraHU3AIUSAM
Coseta EBponbl U, B epByIlO ouepepb, BeHellmaHCKONM KOMUCCHU, KOTOPAas
OyAyYU TPUBEpP>KeHIleM YKOpPEHEeHUsI eBPOIIEMCKUX MPAaBOBHIX II€HHOCTEH,
AQeT IleHHBIe OT3BIBBI O BAXHEUIINX IIPABOBBIX pPAa3BUTHSAX B Halllel
cTpaHe. OHU B AAAbHEHIIIEM HAaXOAAT MeCTO M aKTaxX U KOHCTUTYIIMOHHOTO
Cypa, ¥ APYTUX OPTaHOB U OpraHU3allni.

[TopBITOKMBAS, XOUy IIO3APABUTH BCEX HAC C HAYaAOM pabOTHl 3TOU
Ba’KHON Me>XAYHapOAHOW KOH(epeHIUN U OTMETUTD, YTO TOABKO HAITUMU
OOIIUMU YCUAMSMHU BO3MOJKHA PeaAusalus CAOKHOM 33aAauM 3alllUThI
IIpaB 4YeAOBeKa U IIOAHOIIeHHOEe CTAaHOBAEHHE CHCTEMBI IIPAaBOCYAUS.
Aymaro, Hacrodamasa KoH@epeHIMd eApAWHWYHA B TOM AacleKTe, 4YTOo
IIO3BOASIET OOPATUTBCSI K OCOOeHHOCTAM KoHCcTUTYIUMU U obOecledeHUs
KOHCTUTYIIMOHHOI'O CTPOSl B APYTHX CTPaHaX U IIONBITAaThCS HAUTU OOIIue
IIOAXOABL K PEIlIeHUIO B OTAEABHBIX CAydYasgX BO3MOJKHBIX IIPOOAEM.

Baaropapro 3a BHUMaHHeE.



ARPINE HOVHANNISYAN
Minister of Justice of the Republic of Armenia

Honourable Mr. Buquicchio,
Honourable Mr. Harutyunyan,
Ladies and Gentlemen,

I would like to greet this important conference dedicated to the role of
constitutional courts in strengthening the judicial power and thank for par-
ticipation in the work of the Conference. I consider it significant as it is
called upon to assist the improvement of the system of constitutional jus-
tice and more efficient guarantees for human rights. The format of the
Conference and the framework of the chosen participants are especially
important as by the power of their status, each of the participants is called
to assist guaranteeing human rights and tangible protection in the
Republic of Armenia and beyond the borders. Today we live in such a cor-
related world where in reality there are no borders for the protection of
human rights.

Thus, the Republic of Armenia is developing its own legal system taking
as grounds the rule of human dignity, the fundamental principles of real
protection of his/her rights and freedoms. This implies such systemic
measures which are able to ensure their precise implementation both at
legislative and practical level.

The Constitution, where the fundamental principles on which the entire
legal system is anchored and developed, is the primary guarantee for the
solution of the abovementioned fundamental problem. The Constitution is
the cornerstone which is called to define the grounds for the human right
activity of the state. Meanwhile, the Constitution is of irreplaceable value,
as it defines the fundamental grounds for effective mechanisms of judicial
protection of the mentioned fundamental values.

In this sense, the Constitutional Court of the Republic of Armenia plays its
invaluable role in the strengthening the constitutional order of the state
and constitutionalism in our country also from the perspective of the activ-
ity of independent judicial power. The role of the Constitutional Court is
especially emphasized in its decisions, and sustainability and development
of the constitutionality as well as ensuring of the dynamic development
have become its main mission. This is possible for ensuring the result of
the lawmaking activity of the decisions of the Constitutional Court and
valuable source of law.

In this sense, nowadays there is not any domain for the formation or estab-
lishment of which the positions of the Constitutional Court are of no sig-
nificance. I would like to emphasize the significant role of the
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Constitutional Court in the issue of protection of human rights and legiti-
mate interests in the system of the RA general jurisdiction courts and, gen-
erally, in judicial system. The role of the Constitutional Court is evident
also in sense of accessibility of legal positions. In concordance with the
fundamental principle of legal certainty, they are called to assist ensuring
of the internationally recognized approach and it is called not illusionary
but real protection of rights.

Finally, the role of the Constitutional Court is significant in our country in
the sense of integration of international standards of human rights in our
country. In the framework of constitutional justice, not only the interna-
tional obligations of Armenia are raised and adapted for certain situations
but also in each case the legislative experience and law-enforcement prac-
tice of the developed countries is studied. From this perspective, I would
like to thank the organizations of the Council of Europe and, first, the
Venice Commission which remains committed to the dissemination of the
values of European legal route and provides valuable assessments on the
most significant legal developments in our country. These assessments
later are referred to in the acts of the Constitutional Court and other
authorities and organizations.

I would like to finish my speech by greeting the participants for launching
this important international conference and I would like to emphasize that
implementation of the complicated task of protection of human rights and
precise establishment of the system of jurisdiction is possible only based
on our joint efforts. I think this event is unique as it will allow to raise the
peculiarities of ensuring the constitutions and constitutional order in other
countries and attempt to find general approaches in certain cases for pro-
viding solutions to the possible problems.




AOKAAABT
REPORTS'
RAPPORTS'

1 AoKAaABI TyOAMKYIOTCS B IMIOPSIAKE UX IIpeACTaBAeHUs Ha KoHdepeHIuw.
I The reports are published in the order of presentation at the Conference.
1 Les rapports sont publiés a ’ordre de la présentation a la conférence.



THE ROLE OF CONSTITUTIONAL COURTS
IN STRENGTHENING THE INDEPENDENCE
OF THE JUDICIAL POWER:
LATVIAN EXPERIENCE

ALDIS LAVINS
President of the Constitutional Court of the Republic of Latvia

[1] The status and the jurisdiction of the Constitutional Court give it the
possibilities for strengthening the independence of the judicial power.
However, it is not solely the Constitutional Court and its rulings that influ-
ence independence.

[2] The judicial power itself to a large extent determines, how independ-
ent the judicial power is. The judicial power must organically fit into soci-
ety, and it needs to be accepted and respected by society. It is the judicial
power itself, which is the main enhancer of its authority and the promoter
of public trust — by its rulings, attitude, openness, respect and self-
restraint/ self-restriction, etc.' The principle of judicial independence com-
prises not only the requirement to be independent, but also to appear inde-
pendent. To ensure an important element of a judicial state — public trust
in the judicial power — the judicial power itself has the obligation to
demonstrate, to the extent possible, judicial independence, impartiality
and integrity.

If all the courts and any of judges acted perfectly the judiciary would have
an immense public trust. In such a case, it would be a great risk for any-
one — also for politicians, to attack or influence in some way a strong and
independent judiciary. But it is not an easy task to establish such a trust-
ful judiciary. This should be a goal, and Constitutional Courts with its
jurisprudence can contribute to it.

The Constitutional Court of Latvia and its Jurisdiction

[3] The Constitutional Court of Latvia, in its turn, as the enhancer of the
independence of the judicial power, acts within the limits of its jurisdic-
tion. The Constitutional Court Law does not envisage hearing disputes of

! Public trust in the judicial power is influenced by a totality of various circumstances — the effective-
ness of the work of the judicial system in general, reflection of legal processes and rulings in mass
media, quality of the management of judicial proceedings and rulings, as well as the public opinion
on the moral authority and integrity of judges.
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jurisdiction. Usually the issue of the independence of judges reaches the
Constitutional Court as an application with the regard to the incompatibil-
ity of a norm with a norm of higher legal force. In all cases of this type the
Constitutional Court has strengthened the independence of judges as a
fundamental value of a judicial state, but not as an end in itself. I shall con-
tinue by examining the ways, in which the Constitutional Court in Latvia
has strengthened the independence of the judicial power.

The Guarantees for the Independence of Judges

[4] A court can be truly independent only if the guarantees for the inde-
pendence of the judicial power that the Constitution comprises are being
implemented in practice.

In its judgement in the first case of judges salaries’ the Constitutional
Court listed the guarantees for the independence of judges, noting that
“the independence of judges is connected with a number of such guaran-
tees: guaranteed tenure of the judge (the procedure for appointing or
approving judges, the qualification necessary for the appointment, guaran-
tees of irremovability, conditions for promotion and transfer to another
position, conditions for suspending and terminating the mandate), the
immunity of the judge, financial security (social and material guarantees),
the institutional (administrative) independence of a judge and the actual
independence of the judiciary from the political influence of the executive
power or the legislator.”

At the same time the Court also developed the test for verifying the prin-
ciple of the independence of judges, noting that "all these guarantees [for
the independence of judges] are closely interlinked, and, if even one of
them is disproportionally restricted, then the principle of the independence
of judges is breached and thus the fulfillment of the basic court functions
and ensuring human rights and freedoms come under threat.” Whereas a
restriction upon the guarantees for the independence of judges must be
recognized as being proportional, if the legislator has abided by the limits
of its discretion, i.e., in adopting decisions that leave an impact upon the
independence of judges, has abided by the principles that follow from the
Constitution.® Thus, the Court has indicated how it examines, whether the
independence of judges has been ensured in appropriate scope.

[5] The Constitutional Court of Latvia so far has examined only one of
these guarantees, namely, the financial security of judges.

> Judgement of 18 January 2010 by the Constitutional Court in Case No. 2009-11-01.

® The Constitutional Court, in examining, whether the legislator by its actions has infringed upon the
independence of judges, must examine all facts of the case in each particular situation. The legisla-
tor's action, which in one case creates disproportional restriction, in another, in view of the particu-
lar facts, could be recognised as being proportional and in compliance with the constitutional require-
ments.



Both in the cases pertaining to judges' salaries, as well as in the case
regarding creating the budget of independent institutions, courts among
them, the Constitutional Court has also examined the relationships of the
judicial power with the executive power and the legislator.

In view of the case law of the Constitutional Court until now, in the con-
tinuation of my presentation I shall examine the following:

(1) firstly, the relationship of the judicial power with the executive power
and the legislator; i.e., terms of cooperation and procedural require-
ments in those cases, where the legislator and the executive power,
within the limits of their competence, deal with issues pertaining to the
judicial power (“doctrine of cooperation” of the branches of state power
and “the obligation to hear" that follows from it), and

(2) secondly, the financial security of judges as one of the most significant
guarantees of independence.

“The Doctrine of Cooperation” of the Branches of State Power and “The
Obligation to Hear" that Follows from It.

[6] In the so-called “judges' salaries cases", the Constitutional Court devel-
oped “the doctrine of cooperation” of the branches of state power; and
“the obligation to hear" that follows from it is not only a procedural pre-
requisite for ensuring the independence of the judicial power, such coop-
eration also ensures the possibility to reach the most effective solution as
to the content, when amendments are introduced into regulation pertain-
ing to the judicial power. This doctrine operates also in the process of
preparing and adopting the budget, and the procedural requirements that
follow from it must be met.

The doctrine of cooperation, as the Constitutional Court has noted, means
that the legislator, prior to adopting a decision on the functioning of courts
— both with regard to budgetary issues and other issues related to the per-
formance of court functions®’, must give the possibility to an independent
institution that represents the judicial power to express its opinion on
issues that influence the work of courts. In the context of separation of
power and judicial independence, hearing the opinion of the judicial power
means:

(1) the legislator has the right not to uphold the opinion of the judicial
power; however, it must be heard and treated with respect and true
understanding; and

* In the budgeting [elaboration and adoption] process or legislative process.

® The Constitutional Court noted in its judgements, which issues should be recognised as being essen-
tial for the functioning of the judicial power and for its independence, leaving the enumeration open;
however, noting expressis verbis issues regarding "“financing, the number of judges, the necessary
staff, as well competence requirements, remuneration”. It also noted that the principle of separation
of power prohibits the executive power from taking decisions on these issues with regard to courts.
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(2) in case, if this opinion is not taken into account or is taken into account
only partially, the legislator has the duty to provide substantiation for
its action in the scope that would provide to the court, if it had to exam-
ine the compliance of the legislator's actions with the Satversme, all
information needed to perform the proportionality test.

Such "procedural rules” currently operate both in the process of drafting
laws (pertaining to the judicial power and functioning of courts), as well as
in the procedure of preparing and adopting the budget. In this cooperation
the judicial power is represented by the Council for the Judiciary — a col-
legial institution, which participates in elaboration of the policy and strat-
egy for the judicial system, as well as improving the work organisation of
the system of courts.

It must be admitted that sometimes this communication is rather effective,
but occasionally, unfortunately, this obligation to cooperate and to hear is
fulfilled only formally. However, to ensure balance between the branches
of power and to solve possible disputes, the legislator has envisaged the
possibility for the judicial power to defend its rights by exercising the right
granted to the Council for the Judiciary to submit an application to the
Constitutional Court. Since 2010, when the Council for the Judiciary was
established, it has had the right, in certain cases and in certain procedure,
to submit an application requesting initiation of a case before the
Constitutional Court. Whereas the Constitutional Court Law specifies
(restricts) this competence — the application may pertain only to issues
related to the jurisdiction of the Council for the Judiciary, namely, to the
extent it is necessary for ensuring the policy and strategy of the judicial
system, as well as organising the work of the system of courts. Hence, the
Council for the Judiciary may turn to the Constitutional Court also to
defend the principle of the independence of courts.

This form of strengthening the independence of judges, namely, an appli-
cation to the Constitutional Court by the Council of the Judiciary, thus far
has not been used. However, this possibility per se strengthens the posi-
tion of the judicial power and its independence.

The Financial Security of Judges

[7] One of the guarantees of judges' independence is the financial securi-
ty of a judge. A number of aspects of judges' financial security have been
identified in the constitutional doctrine, but in all democratic states the
financial security of judges has been unequivocally recognised as one of
the most essential elements in ensuring the independence of judges.
Judges need this guarantee as a safeguard against external influence.

The financial security of a judge comprises establishing due remuneration
to judges, namely, payment for work, social guarantees, including pen-



sions®, it serves as the safeqguard for due administration of justice and pro-
vides the grounds for setting high requirements for the judge and allows
retaining trust in his competence, independence and fairness.

In this particular case the Constitutional Court examined due remunera-
tion for work as one of the elements in the financial security of judges.’
The Court differentiated between the individual level of financial security,
over which the State could not and should not assume responsibility,® not-
ing that the State had the obligation to ensure the financial security of
judges on a level that the judge required for performing his duties of office.

Later the Constitutional Court revealed also the content of judges' finan-
cial security, within it abiding by the requirement for, first of all, under-
standable, transparent, stable and sustainable system of remuneration, and
secondly, maintaining the real value of remuneration. The Constitutional
Court explained in its rulings what "“real value of remuneration” and main-
taining it meant. Namely, it means that the judge feels certain that the
remuneration that was established at the moment, when he started per-
forming his duties of office, will not be decreased and in case, if the living
costs grow, the remuneration would be increased accordingly.” Moreover,
as the Constitutional Court has noted, the legislator's failure to act, i.e.,
abstaining from increasing judges' remuneration for work in accordance
with the actual increase in living costs, is incompatible with the judges'
financial security and should be recognised as being decrease de facto.

Currently, the issue of judges' financial security is again gaining relevance.
Let's hope that in this case the Constitutional Court will take preventive
measures to strengthen judges' independence — by the theoretical find-
ings included in its previous rulings and not in the framework of a new
"judges' case".

® Thus, the principle of the independence of judges included in the Constitution protects judges’ pen-
sion in the same way as other guarantees for judges' financial security. In view of the procedure for
calculating pensions established in law, a judge, whose pension amount depends upon the decreased
remuneration for work, also in case of economic growth would be paid the pension calculated in this
way, namely, his social guarantees would be restricted.

The issue of decreasing judges' salaries, as well as other aspects related to judges' financial security
have been examined not only by those countries, where, due to historical reasons, there could be dis-
cussions about the scope and content of the independence of the judicial power (Czech Republic,
Russia, Lithuania, Poland, Slovenia), this issue has been relevant also in Australia, the United States
of America, Canada, Germany, and elsewhere.

The individual level (scope) of financial security depends upon the life style of each particular per-
son (judge). The state may not and should not assume responsibility for a judge's excessive expen-
diture or disproportional financial plans. However, a situation, where the state decrease a judge's
remuneration to the extent that the judge may no longer assume financial commitments commensu-
rate with his remuneration, becomes insolvent and, thus, his independence comes under threat, is
inadmissible.

If the law does not provide for a procedure by which the remuneration for work is automatically
adjusted to living costs, then the law must establish another mechanism for ensuring this conformity.
In this regard, the Constitutional Court has referred to the Supreme Court of Canada, which has also
pointed to the prohibition to decrease the real value and the necessity to provide for in law concrete
procedure for ensuring it.

7
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PE3IOME

Cya MOKeT OBITh ACMCTBUTEABHO HE3aBUCHUM, TOABKO €CAU 3aKpENAEHHBIE
B KoHCcTUTYIIMM TapaHTUN HE3aBUCUMOCTH CYA€OHOUM BAACTU PEAAU3YIOTCSI
Ha ITPaKTHUKE.

B AOKAaAe paccMaTpUBAIOTCSA ABaA AacCleKTa He3aBUCHUMOCTH CypeOHOMU
BAQCTH: BO-IIEPBBIX, HE3aBUCHUMOCTb CYAE€OHOM BAACTU B OTHOUIEHUIX C
UCIIOAHUTEABHOU M 3aKOHOAQTEABHOM BETBAMU BAAQCTU; BO-BTOPBIX, (Pu-
HAHCOBasg 00eCleYeHHOCTh CyAel KaK OAHA U3 Ba)KHEUIIMX rapaHTUM He-
3aBUCHUMOCTH.

BoO B3aMMOOTHOILIEHUAX C WCIOAHUTEABHOU M 3aKOHOAQTEABHOW BETBSIMU
BAaacTy KoHcTuTynuoHHBINM Cya AaTBUNMCKOU PecniyOAMKM pa3paboTan pBe
AOKTPUHBI: "AOKTPHUHY COTPyAHHYECTBA" BeTBEM IOCyAapCTBEHHOM BAACTHU
U "0053aTEeABCTBO YCABIIIATD .

AOKTpHHA COTPYAHUYECTBa, KaK oTMeTuA KoHcTurynuonHs Cya, 03Hada-
eT, YTO 3aKOHOAATEeAb AO IIPUHSATUS pelleHHUs, CBSI3aHHOTO C (PyHKIIMOHU-
pOBaHUEM CYAOB, AOAKEH AQTh BO3MOJKHOCTb HE3aBUCHMOMY HHCTHUTYTY -
CyaeliCKOMY COBETY, IIPEACTABASIONIEMY CYA€OHYIO BAQCTh, BEIPA3UTh CBOE
MHeHHe IO 3THUM BoIpocaM. UTOOBI oOeclneduTb OAAaHC MeXXAY BEeTBAMU
BAQCTH U pa3pelllUuTbh BO3MOJKHBIE CIOPBI, 3aKOHOAATEAb IIPEAYCMOTPEA
BO3MO>KHOCTb CyA€OHOM BAAQCTHU 3allIUTUTh CBOU IIpaBa, IpepocTaBasig Cy-
AeCKOMY cOBeTy IIpaBO oOparmarbcsi B KoHctuTynuonHbli Cya. OpHako
3Ta (popMa yKpenAeHHs He3aBUCUMOCTU CyAeOHOM BAACTH AO CHUX IIOp He
OBbIAQ UCIIOAB30BAHA.




KOHCTUTYLHHUOHHOE IIPABOCYIUE
1 HE3ABUCHUMOCTDH CYJEBHOU BIIACTH

CEPTEN MABPUH

3amecmumensw [Ipedcedamens Koncmumyuyuonnoeo Cyoda
Poccuiickoii Pedepayuu

CY,A,e6Ha$I BAACTh, HE3dBHCHMAA U 6eCHpI/ICTpaCTHaﬂ Io0 CBOeu IIPUPOAE,
urpaeT KAIO4YeBYIO PDOAL B FOCYAapCTBeHHOﬂ 3alivTe IMpaB 1 CB06OA qgeno-
BeKad U I'Pa’)KAdHHWHQ, 1 UMEHHO CyA OKOHYATEABHO pa3pelllaeT CIIOP O IIpa-
Be, 4eM IIpeAOIIpeApAenseTCsda 3HaueHunue CYAQ6HI)IX peLHeHI/IIZ KaK ITPAaBOBBIX
dKTOB, HMEIOIINX O6LL[€O6FI36T€ABHBII‘/’I XapakTep.

B cBOIO OuYepeab, KOHIENNUs CYAeOHOTO KOHCTUTYLTUOHHOIO KOHTPOAST UC-
XOAUT U3 HEOOXOAUMOCTU OTAEAEHUS YUIPEAUTEABHOU BAACTH OT yUperKAa-
€MBbIX BAACTHBIX MHCTUTYTOB. YUPEAUTEABHAd BAACTH, HETIOCPEACTBEHHBIM
00pa3oM BBIPpA’Kasi HAPOAHBIM CYBEPEHHUTET, BHIPAOATHIBAET U IIPOBO3TAA-
1IaeT YIPEAUTEABHBIN aKT (KOHCTUTYIINIO), HO HEIOCPEACTBEHHO HE Y4YacCT-
ByeT, 3a UCKAIOYeHHeM pedepPeHAYMOB, HU B 3aKOHOAAQTEABCTBE, HU B YII-
paBAE€HWY, HW B OTIpPAaBA€HUM IpaBocypusda. OpraHbel TOCyA@pPCTBEHHOU
BAAQCTH, AQ’Ke B3SIThle BO BCEWM MX COBOKYIIHOCTH, HE MOIYT 3aMeCTHUTh CYy-
BepeHa, PEaAM30BBEIBATh KaKUue OBl TO HU OBIAO YUPEAUTEABHBIE (DYHKIIUU
Y, B YACTHOCTHU, U3MEHATh YIPEAUTEABHBIN aKT, 3aKPETASIOIINMN B TOM YHC-
A€ TPUHIUI HE3aBUCHUMOCTU CYAeOHOM BAACTU. ['apaHTOM COOAIOAEHUSI
3TOTO He3BIOAEMOrO IIPABUAA BBICTYNAET KOHCTUTYIIMOHHOE IIPABOCYAHE.

BcemepHoOe oTcTanBaHMe Havyana HE3aBUCUMOCTU CypAeOHOM BAACTH, pPack-
pbBITHE €TI0 KOHCTUTYIIMOHHOI'O CMBICAA OBLIAO M OCTAeTCs Ba>KHEHUIIINM Hall-
paBaeHueM apeareabHocTu KoHcturynmonHoro Cyaa Poccutickoit Depepa-
numn. ObecrieueHre HE3aBUCUMOCTU CYAOB OOlIer U apOUTPa>kKHOM IOpPUC-
AUKIUMY IIpeAllonaraeT KakK He3aBUCHUMOCTH BCEUW CHCTEMBI AQHHBIX CYAOB
(BHeIIHSAI HE3aBUCHUMOCTE), TAK U BXOAAIIUX B Hee OTAEABHBIX CYAOB U Cy-
AeU (BHYTPEHHSS HE3aBUCUMOCTS).

MO>KHO BBIAEAUTH HECKOABKO MEXAHM3MOB B3aMMOAeUCTBUA KOHCTUTYLIU-
onHoro Cypa P® c cypamMu oOuiedl IOPUCAUKLINU KU apOUTPa>kHOU IOPUC-
AUKIINY, B paMKax KOTOPHIX B TOM YUCAe pelllaeTcs 3apadya YKpelAeHUs He-
3aBUCUMOCTH CYA€OHOU BAACTH.

BO-HepBBIX, OTO MHCTUTYT 3alIpoCa CyAd O IIPOBepKe KOHCTUTYIIMOHHOCTHU
3dKOHQ, IIOAAEXKAIlero IMprMMeHEeHNIO B KOHKPETHOM AEAe.

BrisiBAeHUTE HEeKOHCTUTYLITMOHHBIX 3aKOHOIIOAOKEHUMN U UX UCKAIOUEHHE U3
JUCAaA AeﬁCTBYIOLL[I/IX IIPABOBLIX HOPM ABASIETCA COBOKYIIHBIM PE3YyAbTATOM
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B3aMMOAEUCTBUS CYAOB PA3AUYHBIX IOPUCAUKIIUI C YIeTOM pa3rpaHUudYeHns
UX KOMIIETEHIIUH, IIPEAIIOAAraloliero, ¢ OAHOU CTOPOHBI, Pearu3alliio Cy-
AOM OO0Illel (apOUTPa kHOM) IOPUCAUKIIUU IIPABOMOYUS IIOCTABUTH BOIIPOC
0 KOHCTUTYIIMOHHOCTH COOTBETCTBYIOIIUX HOPM Ilepep KOHCTUTYIIMOHHBIM
CyaoMm PO, a ¢ Apyro#i - 06513aHHOCTb A@aHHOTO Cyaa OKOHYATEABHO pa3pe-
IIUTH 3TOT BOIIPOC.

[ToMuMO BHeIIHeM HE3aBUCUMOCTH CYA€OHOM BAACTH HMHCTHUTYT 3allpoca
CyA@ O IIPOBEpPKEe KOHCTUTYIIMOHHOCTU 3aKOHQ, IIOAAE’KAIlero IIpuMeHe-
HUIO B KOHKPETHOM AeAe, IIO3BOAdeT O00eCIleuuTh U BHYTPEHHIOIO He3aBU-
CHMOCTb KOHKPETHEIX CYAOB U Cyapel. TaKoi 3allpoC HEPEeAKO UCIIOAb3YeT-
Cd CypAMM B CAydYae PACXOXKAEHUS HUX IIO3UIUM C CYAAMU APYTHMX HWHCTaH-
IUH (Kak BBIIIECTOALINX, TaK U HUKecTodlux). OH IIO3BOASIET CyAbe OTC-
TOSITh CBOIO IIPABOBYIO IO3UIUIO I10 KOHKPETHOMY A€AY, IIPH TOM, 4TO 3all-
poC He MOJKeT pacCMaTpUBATHCA KaK ’KaroOa CyAbU Ha CYAeOHEBIM akT, C
KOTOPHIM OH He COTAACeH AU KOTOPBIM OTMEHEHO IIPUHATOE AQHHBIM CYAb-
ey pelleHue.

B nmocaepHMEe TOABI B paMKaxX HAAHAIIMOHAABHOM IIPABOBOM CHUCTEMBI KOHC-
TUTYLJMUOHHBIE CYABlI OKAa3bIBAIOTCS BBIHYKACHHBIMM 3allUIATh IIPUHIIUI
HEe3aBUCHUMOCTH CYA€OHOU BAACTHM M OT HAAHAIIMOHAABHBIX CYA€OHBIX Op-
TaHOB, K KOTOPBEIM HAaYUHAET NIePEeXOAUTEH YaCTh TOAHOMOUNM, HeKorpa 6es-
Pa3speAbHO IPUHAAAEIKABIIAA KOHCTUTYLIMOHHOMY IIPABOCYAUIO. DTO B3au-
MOAEUCTBUE MOJKET IIPUHUMATh Pa3AndYHble (DOPMEI (OTKPBITBIM KOH(AUKT,
CKPBITOE IPOTUBOAENUCTBUE, KOHKYPEHIUS, COTPYAHHUYECTBO, CyOOpAMHA-
nug). B HacTodllee BpeMs IIpeoOAdAAOIIEN KOHIENMEN ITIOAOOHOTO MeK-
CyA€OHOTO B3aUMOAEMNCTBUS CAYKUT MOAEAB ' CyAeOHOro Amaaora” Kak COT-
PYAHMYECTBA HE3aBHUCUMBIX APYT OT APyra Pa3HOYPOBHEBBIX Cyp0B. OpHa-
KO B XOA€ 3TOI'0 B3aUMOAEUCTBUS BCe OLyTUMee CTAHOBATCS IIOIBITKU IIe-
peHocCa HaAHAIIMOHAABHEIMU CYAAMU CBOUX IIOAXOAOB U NPAKTUK HA Halu-
OHAABHBIN YPOBEHB, B TOM YMCAE IIOCPEACTBOM KPUTHUKU PeIIeHU!, [IPUHU-
MaeMbIX KOHCTUTYLIMOHHBIMU CypaMu. Pa3pellieHue 3TOro KOH(MpAUKTA Tpe-
OyeT n30eraTb He TOABKO CUTyAllMM, IPU KOTOPBIX KOHCTUTYIIUOHHBIE CY-
ABL IPUHUMAIOT pellleHus, He CO00pa3ysach C KOHBEHIIMOHHBIMU 00sI3aTeAb-
CTBAMM, HO M CUTyalul, IIPpU KOTOPHIX HAAHAIIMOHAABHEIE CYABL C IIPEAY-
Oe’>XAeHUEM OTHOCATCS K IIOAXOAAM KOHCTUTYIIMOHHBIX CYAOB, HalleAeH-
HBEIM B KOHEYHOM cueTe Ha OOoAee TIIaTeAbHBIN yUeT HallMOHAABHOM CIelu-
dUKN TpU MMNOAEMEHTAllUM KOHBEHITMOHHBIX 0043aTEALCTB. B yCAOBHSAX,
KOI'A@ MMEHHO KOHCTUTYIJUOHHBEIM CYAaM IIPUHAAAEIKUT IIOCAEAHEEe CAOBO
IIPY pa3pelleHud KOAAM3UU MeXXKAY HAalMOHAABHBIM IIPABOM M HAAHAIIMO-
HAABHBIMU IIPABOBBIMHU CTAHAAPTAMM, CAEAYET HUCXOAUTH M3 IIPEe3yMIIIUU
AOOPOCOBECTHOCTH KaK KOHCTUTYLIMOHHOTO, TAK U KOHBEHIIMOHHOIO IIpa-
BOCYAUSI.

OTMeueHHBIE OOCTOSAATEABCTBA IIPEAOIIPEASAUAM 3aKOHOAAQTEABHOE IIpe-
AOCTaBA€HHE POCCHUUCKUM CypaM IIpaBa OOpalaTbCA C 3alIPpOCOM O IIPO-
BepKe KOHCTUTYILIMOHHOCTUA 3aKOHA IIPU MepecMOoTpe B CAyYasdX, YCTAHOB-



AEHHEBIX NIPOILeCCYaAbHBIM 3aKOHOAATEABCTBOM, A€Ad B CBA3U C NPUHATU-
eM MeXXT'OCYAAPCTBEHHBEIM OpPTraHOM IO 3allliuTe IIpaB M CBOOOA YeAOBeKa
pellleHus1, B KOTOPOM KOHCTaTHUpyeTcsl HapyuleHue B Poccuiickoint Depe-
pamuu mpaB U CBOOOA UeAOBeKa IpU NMpUMeHEeHUU 3aKOHa AUOO OTAEAb-
HBIX ero noaroxeHui. Cyp BIIpaBe HAIIPABUTh TAKOM 3alIpOC, €CAU IIPUAET
K BBIBOAY, YTO BOIIPOC O BO3MOJKHOCTH IIPMMEHEHHS COOTBETCTBYIOIUIETO
3aKOHa MOJKET OBITh peIlleH TOABKO IOCAEe TOATBEPIKAEHUS ero COOTBeT-
crBud Koucturynuu. VIHBIMM CAOBaMH, 3TO O3HAYaeT, YTO IIOBOAOM AASI
3aIIpoca IBASIeTCS COMHEHMe CyAa B TOM, UTO pellleHhe MeXXI'OCYyAapCTBeH-
HOI'0O OpraHa coraacyeTcs ¢ HanuoHaabHOU Koucturynueln. Takum oOpa-
30M, 3TOT HEAABHO BBEAEHHBIM MeXaHU3M MO3BOASIET He TOABKO obeclie-
YUTH B PAMKaxX POCCUUCKOU IIPABOBOU CUCTEMBI BEPXOBEHCTBO KOHCTUTY-
uuu PO, HO U HE3aBUCUMOCTb POCCUUCKOTO IIPABOCYAUS OT MEKI'OCYAAp-
CTBEHHBIX OPraHOB.

Kpome Toro, BepxosHriii Cyp Poccutickoii @epepanymu obrapaeT IIpaBoM
obpamenus B Koncrurynuonusiii Cya PO ¢ 3anpocom o mpoBepKe KOHC-
TUTYLMOHHOCTU 3aKOHOB W MHBIX HOPMATUBHBIX IIPABOBBEIX aKTOB B IIOPSIA-
Ke abCTpaKTHOIO HOPMOKOHTpoAd. OTMedy, 4TO AQHHOe IIpaBoMoOuue Ha
NPaKTUKe HCIIOAB3YETCS AASG 3alIUTHL IIPaB CyAeN OT CHUJKeHWS rapaHTHUH
WX HEe3aBUCHMOCTH 3aKOHoAaTeAreM. Tak, HallpuMmep, II0 COOTBETCTBYIOIILe-
My 3anpocy Oblr0 npuHATO IlocTaHoBAeHUe KoHcTuTynuoHHOro Cyapa oOT
31 auBapsa 2008 ropa Ne 2-T'T, HanlpaBAeHHOe Ha oOecliedyeHUe CyAel JKUABI-
MM IIOMeIleHUSIMHU - COOTBETCTBYIOIAs rapaHTUS 3aKpellAeHa 3aKOHOM
Poccutickoit @epepanun "O craTyce cyapel Poccutickont @epepanuu’.

B KOHTEKCTe COOTBETCTBUSI KOHCTUTYIIMOHHBIM IPUHIIMIIAM HE3aBUCHUMOC-
TH CyAad B IPaAKTUKE POCCUUCKOTO KOHCTUTYIIMOHHOTO CYAOIIPOU3BOACTBA
paccMaTPUBAAUCH TaK>Ke BOIPOCH NMPEIOAUITMAABHOU CHUABI CYA€OHBIX aK-
ToB. CoraacHo copmyampoBanHod KoucturymuonasiM Cyaom PO mpaso-
BOU IIO3UIIUU BBEAEHNE WHCTUTYTa IPEIOAUIIUN TpeOyeT COOAIOAeHUd Oa-
AQHCA MEXKAY TaKUMW KOHCTUTYITMOHHO 3allUIaeMBIMU eHHOCTSIMHU, Kak
00111e006513aTEABHOCTE U HETPOTHMBOPEUUBOCTb CYAEOHBIX PEIIeHUN, C OA-
HOM CTOPOHEI, ¥ HE3aBUCUMOCTb CYAQ M COCTSI3aTEABHOCTE CYAOIIPOU3BOA-
CcTBa - ¢ Apyrou. Takol 6anraHC 00ecleurBaeTCs TOCPEACTBOM YCTaHOBAE-
HUS TTPEAEAOB AEMCTBUS MPEIOAUITMAABHOCTH, a TaKykKe MOpPsAKa ee OIpo-
BepKeHUs. B 1meadax obOeclieueHWs HE3aBUCHUMOCTH CyAA HEAOIIYCTUMO
NPUHATAE KaK CaMUM CYAOM, TaK M BBIIIECTOSIIUMHU CYA€OHBIMU WHCTaH-
UMY PENIeHUH, TPEAOTIPEACATIONINX B TOM UAU UHOW Mepe BBEIBOABI, KO-
TOpBIE AOAJKHBI OBITH CAEAAHBI CYAOM IIO pe3yAbTaTaM pPacCMOTPEeHUs Ha-
XOASIIIETOCS B €TO MIPON3BOACTBE YTOAOBHOTO AeAd. BrickazaHHas Cyabel B
MIPOIleCCYAAbHOM PEeIIeHUM AO 3aBepIIeHMs PAaCCMOTPEHHUST YTOAOBHOTO Ae-
Ad TO3UIUS OTHOCUTEABHO HAAWYMWS MAW OTCYTCTBHUSI COOBITHS IPECTyIIAe-
HUSA, 0O0CHOBAHHOCTH BBEIBOAA O BUHOBHOCTU B €r'0 COBEPIIeHUN OOBUHSIE-
MOT'O, AOCTATOYHOCTU COOPAHHBIX AOKA3aTEABCTB OIPEAEAEHHBIM 00pPa3oM
orpaHWYMBaAa OBl eT0 CBOOOAY W HE3aBUCUMOCTE TPU AAABHEUIIIeM ITPOM3-
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BOACTBE IIO A€AY U IIOCTAHOBACHUU IIPHUTIOBOPA MAKWM MHOT'O HTOTOBOT'O pe-
n1eHuA.

[TOCKOABKY 3aA0IOM HE3aBHCHUMOCTU CYA€OHOM BAACTH BEBICTYIIaeT CTPOTO€e
CcOOAIOAeHUe IIPUHINIIA Pa3AeAeHHUs BAACTEM, IIOCTOABKY KOHCTHUTYIIUMOH-
HBIM CypoMm PO ObIAM onpepeAeHBl KPUTEPHUU AOIYCTUMOCTU YCMOTPEHUS
3aKOHOAQTEAS NIPU YCTAHOBAEHUM INIPABOBOI'O PEryAWPOBAHHS pacCcMaTpu-
BaeMoM cephl 06IlecTBeHHBIX OTHOIIeHUuU. LlIupoTa AUCKpenuu Ipu 3akK-
PenAeHuU CUCTEMBI M IOAHOMOUYUMN CYA€OHBIX MHCTAHIIUH, IOCAEAOBATEAD-
HOCTH W IPOLleAyPBl OO’KAaAOBaHUSA U OCHOBAHUMN AAS OTMEeHBl CyAeOHBIX
aKTOB II0 MTOraM MX IIPOBEPKM KOMIIETEHTHOMN CyAeOHOM MHCTAHIIUEeM Or-
PaHUUYUBAETCS KOHCTUTYIIMOHHBIMU IIEASIMU W IIeHHOCTAIMH, a TaKXKe 00-
LIeNPHU3HAHHBIMU IIPUHIIMIIAMH W HOPMaMH MeKAYHAapOAHOTO IIpaBa u
Me’KAYHApPOAHBIMU o0sa3aTeAabcTBaMu Poccutickort ®Depepanuu. [Tomumo
5TOTO 3aKOHOAQTEAb AOAKEH YUYWUTHIBATH 3HQUMMOCTH KOHKDPETHOU KaTero-
PHU A€A, @ TAK)Ke POAb U MeCTO COOTBETCTBYIOIIErOo CyAd B HallMOHAABHOU
CyAeOHOU cucTeMe.

B pycae parHOTO TTOAXOAQ OBIA COOPMYAMPOBAH PSIA MPABOBBIX TO3UITUMH,
3aTParuBaloONINX BOIPOCHE KOMIIETEHITUM OPraHOB T'OCYAAPCTBEHHOM BAAc-
T B chepe perraMeHTAllUM CTaTyca cyAped. Kak IOKas3bIlBaeT aHAAU3 pe-
reHn#, TpuHSITHX KoHCcTUTyIImoHHEIM CyAOM IO pe3yAbTaTaM pacCMOTpe-
HUS TTOCTYIAIOIINX OOpallleHnM, HapylleHne He3aBUCUMOCTHA CYAEU UMeeT
MeCTO M B IIpoIjecce HaAeAeHUs CyAel NMOAHOMOUYMSMU, U IPU AOCPOUYHOM
IpeKpalleHnd UX MOAHOMOYMY, a TaKyKe IPU IPUBACYEHUU CYAEH K AWC-
IUIIAMHAPHOUW OTBETCTBEHHOCTH.

Ocoboe BHHUMaHUe B CBA3U ¢ 3TUM KoHcturynuoHHBIN Cyp PO yaeaun
HHCTUTYTY HEIIPDUKOCHOBEHHOCTU CyAEeM KaK Ba)KHEUIeU rapaHTUM He3a-
BUCHUMOCTH CYA€OHOM BAACTH, KOTOPYIO OH pacCMaTpHBAeT B KauecTBe
BBIXOASIIIErO IO CBOEMY OOBeMYy 3a IIpeAeAbl AUUYHOM HEeIIPUKOCHOBEH-
HOCTU OOOCHOBAQHHOI'O MCKAIOUEHMS K3 IPUHIIUIIA PAaBEHCTBA BCEX Iepep
3aKOHOM U CYAOM. OTO OOYCAOBAEHO TeM OOCTOATEABCTBOM, UTO OOIIEeCT-
BO M I'OCYA@PCTBO, IPEABSIBASISI CYAbe U €ro NPOoeCCUOHAABHOU AeSITEeAb-
HOCTH TIOBBIIIEHHBIe TpeOOBaHUSA, O0SA3aHBI B TO K€ BpeMs 00eCHedYUuThb
eMy AOIIOAHUTEABHBIE TAPAHTUU HaAAE’Kalllero OCYIeCTBAEHHUS IIPAaBOCY-
AUSL.

PaccmarpuBag o0miye BOIPOCH! PETYAUPOBAHUSA CTATyCA CYAEHW B KOHTEKC-
Te obecneueHus ux HedaBucuMocTty, Koncturynuonusii Cyp PO 3arparu-
BaA B CBOMX peIlleHHAX B TOM YHCAe BOIIPOCHI MaTePHUAABHOIO obeclieue-
HUS CyA€U U YAEHOB UX CeMel. B HMX yKa3BIBaAOCH, UYTO CyABH KaK HOCHU-
TeAn CyA€OHOU BAACTH PEAAM3YIOT IIyOAMYHO-IIPABOBHIE IIE€AU IIPABOCYANS,
yeM IpeAONpeAeAseTCs HeOOXOAUMOCTh UX HAAAE’KAIlero MaTePHUAABHOTO
COAEp’XKaHHUSI B KadeCTBe HEOTBEMAEMOIO 3AeMeHTa KOHCTUTYIIMOHHOTO
cTaTyca CyAbH. B 3TOM CMBICAe IIPEAOCTABAEHHE CYABE 3@ CUET rocyapap-
CTBa AOCTOMHOTO MAT€pPUAABHOT'O M COIMAABHOrO OOecCIlledeHHUs He TOABKO
rapaHTUPyeT KOHCTUTYIIUOHHBIM CTAaTyC CYAbH, HO M COAENCTBYeT COOAFO-



AEHUIO CYAbEH YCTAHOBAEHHBIX TPeOOBAHWM U 3allPeTOB, IIPU3BAHHBIX
obecrneunTh ero He3aBUCHUMOCTh.

Coraacuo nosunuu KoncrurynmonHoro Cyaa PO auro, usbpasiiee mpo-
(heccroHarbHYIO AEATEABHOCTb B KaueCcTBe CYAbH, AOOPOBOABHO IIPHUHUMA-
€T YCAOBUSI, OTPAHUUEHUS U IIPEeUMyIecTBa, C KOTOPLIMU CBSI3aH IIpHooOpe-
TaeMbIM UM NYOAWYHO-IIPABOBOM CTATyC, W BBIIOAHSIET COOTBETCTBYIOIIUE
TpeOOBaHUs COTAACHO yCTaHOBAEHHOM 3aKOHOM IIpoliepype. VI3 3TOro BEI-
TeKaeT, YTO 3allpeThbl U OrpaHUYeHUs], OOYCAOBAEHHBIE CIeIlu(pUiIecKuM
CTATyCcoOM, KOTOPBIM IIpuoOpeTaeT AWIO, He MOIYT pacCMaTPUBATHCS Kak
HellpaBOMepHOe OrpaHnyeHNe ero KOHCTUTYIIMOHHBIX IIpaB. YCTaHOBAEHUE
KOHKPETHOTO OObeMa 3allpeToB U OIpaHWYeHHM, CBSI3@HHBLIX CO CTaTyCOM
CYABH, BKAIOYAs OIPeAeAeHMe BUAOB A€SITEeABHOCTH, KOTOPBIMM BIIpaBe 3a-
HUMAaTBLCSI CYABS, SIBASIETCS IIPepOraTUBOU (heAepParbHOTO 3aKOHOAATEAd,
KOTOPBIA MOYKET U3MEHSTh €ro, B TOM YHCA€ B 3aBHCHMOCTU OT OOIIECT-
BEHHOU 3HAYMMOCTHU TOU UAYW MHOU Cephl AeSITeABHOCTH 1 00eCIIeuyeHHOC-
TU ee KBaAU(UIIMPOBAHHBIMU KaApaMU IIPU YCAOBUU COOAIOAEHUS IIPU
9TOM KOHCTUTYIIMOHHBIX IIPUHIWIIOB CIIPABEAAMBOCTH, COPa3MepHOCTH,
CTaOUABHOCTH, HEAOITYCTUMOCTH OTpaHUYeHUsT 3aKOHOAQTEABHBIX TapaHTHHI
cTaTyca CyAbU WAW CHUJKEHHUS UX YPOBHS.

B psine aApyrux cBoux pemnenuii Koucrurymuonasii Cya PO mopdepKHYA,
YTO IIpeAOCTaBAEHUEe CyAbe B OyAyIIeM OocOOOTO CTaTyca CYAbM B OTCTaBKe
Tak’Ke CAY>KUT TapaHTUeN HaAAe’Kalllero OCYIIeCTBA€HUS IIPAaBOCYAUS, Ad-
€T OCHOBAHUS AN IIPEABIBACHUS CYABSIM BBICOKUX TPeOOBAaHUMN U IIO3BO-
AdeT COXPaHATH AOBepHe K UX KOMIIETEHTHOCTU, He3aBUCUMOCTH M OecIl-
PUCTPAcTHOCTU. B cOOTBETCTBUU C 3aKOHOM OTCTABKOM CYAbU IIPHU3HAETCH
IOYETHBIM YXOA HUAM MOYETHOE YAAAeHUHe CYABM C AOAJKHOCTH. 3a AWIOM,
IpeOBIBAIONTUM B OTCTaBKe, COXPaHSAETCd 3BaHUe CYAbU, TapaHTUU AMYHOU
HEeIIPUKOCHOBEHHOCTH, IPUHAAAEKHOCTEh K CyAeMCKOMY cooOIiecTBy. [lpe-
AOCTaBA€HUE CYAbSIM, NPEeOBIBAIOUINM B OTCTABKE, €XeMeCSIUYHOTO MOKU3-
HEHHOTO COAEP’KaHU4 SBASETCS AOIOAHUTEABHOM TapaHTHeN HapAesKallle-
rO MaTepUAABHOTO OOeCIleueHHUs B CBSA3U C NPEABIBASIEMBIMU UM BBICOKHU-
MU TpeOOBAHUSMU U YCTAHOBAEHHBIMU A CYAEM 3alpeTaMu M orpaHuye-
HUAMU, OOYCAOBAEHHBIMHU CHIEIU(PUKON HUX IPOPECCHOHANBHOM AeATEeAb-
HOCTHU. B 4acTHOCTH, KaK yKa3bIBaAOCH B OAHOM U3 pellleHUuM KoHCcTUTyIu-
ornHoro Cyaa, 3ampeT Ha 3aHATHE aABOKATCKOM AEATEABHOCTHIO, YCTaHOB-
AEHHBIM B OTHOIIEHUHU CyYA€M B OTCTaBKe, HAIIPaBAEH Ha MCKAIOUEHHE CH-
Tyaluii, KOTOpble MOTYT ITIOPOAUTE OOBEKTUBHEIE COMHEHNUS B OeCIIpucTpa-
CTHOCTHU W HEINPEAB3SITOCTU CYABH, PACCMATPUBAIOIIETO AEAO IIPU YU4aCTUU
B IIpOIlecCe aABOKATa, SABASIOIIErOCS OAHOBPEMEHHO CyAbeM B OTCTaBKe.
ByAy4r ocHOBaHHBEIM Ha OCOOOM CTaTyCe CYAbM, OH He MOJKET OIleHMUBAaTh-
Cs KaK Hecopa3MepHOe OrpaHHWYeHUe KOHCTUTYIIMOHHBIX IIPaB TpakAaH -
Cype¥ B OTCTaBKe (0OAQAAIONIUX BBIOOPOM COXPAHUTH YKA3aHHBIM CTaTyC
UAM PaboTaTh aABOKATOM).

TakmuMm 00pa3oM, B CBOUX pelIeHUAX, HOCBAIeHHBIX BOIIPOCAM OpPraHN3a-
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MU U AeITEABHOCTH cypeOHOU BaacTH, Korncrturynuonnsit Cyp Poccutic-
kot Pepepald UCXOAUT U3 OTYETAMBOIO IIOHHUMAHUA: O0e3 He3aBUCUMO-
IO CyAa He MOXKeT OBITh IPAaBOBOI'O I'OCyAapCTBa. [IOCKOABKY CYA U TOAB-
KO CyA BBICTyIlaeT KOHEYHOM MHCTaHIelN B pa3pelleHUM IIPaBOBBIX CIIO-
POB, IIOCTOABKY MMEHHO He3aBUCHMasg CyAeOHas BAACTH BBICTYIIAeT BaK-
HeWIllel MHCTUTYUOHAABHOM rapaHTHUEN IIpaBa Ha CIPaBEAAMBOE IIPABO-
cyaue.

B mocaepnee Bpems B Poccutickont Depepariuy MHOTOE OBIAO CAEAAHO AAS
CTAHOBAEHUS U NMOAAEP KAHUSA NPUHIIUIIA He3aBUCUMOCTH cypel. OpHaKo
oOeclleueHNe MOAAMHHON CYAEMCKOM HEe3aBHCHUMOCTH, KOTOpas, Kak 3TO
He pa3 oTMedaAoch B pelieHusax KoHcturynumonHoro Cyapa PO, aBageTcsa
He AUYHOU IIPUBUAETHEMN, a CPEACTBOM, IPU3BaHHLIM 00ecneunBaTh KaK-
AOMY AENCTBUTEABHYIO 3alllUTy €ro IIpaB U CBOOOA CIIPABEAAMBEHIM U
OeCIIPUCTPACTHBIM CYAOM, IO-IIPEXHEMY OCTaeTCsl IIepBOOYEpPEeAHOU 3a-
Aauer,

Bocxoapa K BO3HUKILEN ellle B @aHTUYHOCTH KOHIENIINU HY>KAQIOUIErocs B
0COOOM OXpaHe BEPXOBHOTO 3aKOHQ, IIeHTPAAM30BAHHBIU CyAeOHBIM KOHT-
POAB KOHCTUTYIIMOHHOCTHU SIBASIETCSI HEOTHEMAEMOM 4aCThbIO €BPOIIEHCKOTO
ITPaBOBOI'O HACAEANS, TTPEeRAe BCEro KOHTUHEHTAALHOM ITPABOBOM TPaAU-
uuu. OnelT Poccuiickort @Depepaliyi, paBHO KaK U APYIMX T'OCYAApCTB,
CBUAETEABCTBYET O TOM, KaK KOHCTUTYILIMOHHOE IIPaBOCYAUeE, OCYIIEeCTBAS-
eMO€e CaMOCTOSTEABHBIM OPraHOM, YCIIEIIHO IIPOTHUBOAEMCTBYET BBI30BaM,
TaK UAM MHaUYe yIPO’KAalOIIUM He3aBUCHUMOCTH CyAeOHOU BAACTH.

SUMMARY

There are several mechanisms of interaction of the Constitutional Court of
the Russian Federation with courts of general jurisdiction and arbitration
jurisdiction which solve the tasks of strengthening of the independence of
the judicial power.

First, it is the institution of request of the court to review the constitution-
ality of the law which should be applied in a particular case.

The Constitutional Court of the Russian Federation has emphasized the
institution of immunity of judges as the most important guarantee of the
independence of the judicial power.



In a number of decisions, the Constitutional Court of the Russian
Federation highlighted that, in the future, granting a judge with the spe-
cial status of retired judges as a guarantee of proper administration of jus-
tice, gives grounds for the providing the judges with high requirements
and allows to preserve the credibility of their competence, independence
and impartiality.

Thus, in its decision on the organization and functioning of the judicial
power, the Constitutional Court of the Russian Federation derives from the
precise understanding that without the independent judicial power the rule
of law cannot exercise. As only the court acts as the final instance in the
resolution of legal disputes, in so far, the independent judicial power acts
as an important institutional guarantee of the right to fair trial.
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POJIb KOHCTUTYLHUOHHOI'O CYIOA
PECIIYBJINKHU APMEHMUS B YKPEIIJIEHUHU
HE3ABHUCHUMOCTHU CYIEBHOMU BJIACTH:

KOHCTUTYHHUOHHO-IIPABOBBIE PEIIIEHUA,
COBPEMEHHBLIE BbI3OBBI
U TEHOIEHIIUU PA3BUTUA

APEBUK ITETPOCSH

Ynen Koncmumyuyuonunoeo Cyda PA

MHoroyBa>kaeMBI TOCIIOAUH ADPYTIOHSH!
MHoroysa>kaeMBI TOCIOAUH ByKHKKHO!
YBakaeMrble yyacTHUKU KoH(pepernun!

ITpexxae Bcero xouy no3ppaBUTh ¢ 20-reTueM npuHATHA KoHctutynmu PA
n obpasosanusa Koucrurynuornuoro Cyaa PA. JKeaaro MouM Koareram u3
Korucrurynmonsoro Cypa BO TAaBe C FOCIIOAMHOM ApDYTIOHSIHOM U BCEMY
Amnnapary KonctutynuoHHOro Cyaa II0A PYKOBOACTBOM I'OCIIOAWHA AKOIIS-
Ha KPEIKOro 3A0POBbS U YCIIEXOB B CTOAb OTBETCTBEHHOM MUCCHUU U OAa-
rOAQPIO 3@ BO3MOJKHOCTB BBICTYIIUTH C TPUOYHEI 3TOU MeXAyHapOAHOU
KOH()epeHIINH.

HezaBucuMoCTh CyA€OHOM BAACTH SBASIETCS OAHOM M3 Ba’KHEMWIIIUX IIPEeA-
IIOCBIAOK BEPXOBEHCTBA IIpaBa, 3(pMEeKTUBHOCTU NIPABOCYAUS], AEMOKPATUH,
OOIIIeCTBEHHOI'O AOBEPHUS K I'OCYAAPCTBY, K 4eMy CTPEMHTCS AIOOOe rocy-
AApPCTBO, IIPOBO3TAACHBIIIee OCHOBHBIE IIDaBa U CBOOOABI UeAOBEKa BBICIIEN
LIEHHOCTBIO.

HayuHo-nnpakTuueckue MCCAEAOBAHUS CBUAETEALCTBYIOT O TOM, UTO oOec-
IIedyeHUe He3aBUCHUMOCTU CYAeOHON BAACTU IBASIETCSI aKTyaAbHOUN IpoOAe-
MOW, CYILIEeCTBYIOIeN C MOMeHTa (JOPMHUPOBAHUSA TOCYAAPCTBA IO Ceu
AEHb',

HezaBucumocTs cypeOHOM BAACTH TAaPAHTUPYETCA MOCPEACTBOM (DYHKIIHO-
HAABHBIX, MHCTUTYIIMOHAABHBIX, MaTE€PUAABHBIX U COIIMAABHBIX IIPEAIOCHI-

! TIpw cocTaBAeHWH AQHHOTO AOKAAAA TAaKKe BBIAM M3yJeHBl KaK HayJIHO-TPAKTHYECKHE CCACAOBAHUS
Y4YEeHBIX-FOPUCTOB, B YAaCTHOCTH HAyYHO-IPAKTUYECKHE HCAAEAOBAHHS AOKTOPa IOPHAMYECKUX HaAyK,
npodeccopa I'. ApyTIOHSIHa, TaK U MeXXAYHapOAHO-IIPABOBBIE AOKYMEHTHI, MaTePHUAaAbl, B TOM YHCAE
Pesoarorusa 1989/60 Oxonommueckoro u ConmanrHoro Cosera OOH «Ilporeaypsl 3ddeKTHBHOrO
OCYIIIeCTBACHUS OCHOBHBIX NPHUHIIUIIOB HE3aBUCHMOCTU CYAeOHEBIX OopraHoB» oT 24 Mast 1989 ropga,
EBponelickue cTaHAApTHl «O He3aBUCUMOCTH CyAe€OHOM CHCTeMBI» EBpPONENCKOM KOMUCCHUH — «3a
AeMOKpaTuio yepes npaso» Coeta EBponsl 2010 roaa.



AOK. VI TOABKO B TOM CAydYae, KOI'Ad €CThb IIOAHOILIeHHBIE IIPaBOBEIE PEryAn-
POBaHMUA IOCAEAHUX U OHU 3(P(PEeKTUBHO PEarnu3yIOTCHd, MOXKHO YTBEPK-
AATh, YTO HE3aBUCUMOCThL CyAeOHOM BAACTHU - JKUBAs PEarbHOCTD.

O0ecrnieueHne He3aBUCUMOM, OeCIIPUCTPACTHOU U 3P PEeKTUBHOMN CypAeOHOU
CUCTEMBI SIBASIETCSI TaK’Ke OAHMM U3 TAABHEIX NIPUOPHUTETOB PecnyOAMKH
Apmennu. PecniyOArKa ApMeHUsI NPUHAAA MeXAYHAPOAHO-IIPABOBLEIE 00s-
3aTeAbCTBA II0 TapPAaHTUPOBAHUIO U OOECIeUYeHHIO He3aBUCUMOCTH CyAeO-
HOU BAACTU. PecniyOauKa ApMeHUsI B pe3yAbTaTe pedOpM, OCYIIECTBAEH-
HBIX 3a 24 ropa cBoeM HesaBucuMmocTH, KoHcTuTynumel u 3akoHaMmu PA
3aKpelnAd IPaBOBEIe IOAOKEHHS, FrapaHTUPYIOILIe He3aBUCUMOCTE CyAe0-
HOU BAACTH.

HecoMHeHHO, OTBETCTBEHHBIMU 3a obecrneyeHnue u YKpellAeHe He3aBHUCHU-
MOCTH CYAe6HOfI BAACTU ABAAIOTCS, B IIEPBYIO O4YepeAb, OPIaHbl I'OCyAdp-
CTBEHHOM BAACTH, B TOM UMCAE TaKKe KOHCTHTYHHOHHBIﬁ CYA

[Tompobyem paccMoTpeTh poab KonctutynmonHoro Cyaa PA B yKpenae-
HUM HEe3aBUCHUMOCTHU CyAeOHOM BAACTH B CBETe OTAEABHBIX ACIIEKTOB €ro
PYHKIIMY, TOAHOMOYUYW, IIOCTAHOBAEHUN U COBPEMEHHEIX BBEI3OBOB.

[Ipesxae Bcero mpeACTaBAI0O HECKOABKO OOIIUX 3aMedyaHUi.

Poas KoncTturynmonnoro Cyaa B YKpPENACHUU HE3aBUCHUMOCTU CyAeOHOU
BAACTU OOYCAOBAEHA €ro MUCCHUEN U CTaTycoM. Kak M3BeCTHO, OCHOBHBEIMU
dyrruuaMu KoHcTuTynuoHHOro Cyaa KakK OpraHa, OCYIECTBASIOLIETO
KOHCTUTYLIMOHHOE IIPAaBOCyAMe, SBASIOTCSA OOeclledeHUe BepPXOBEHCTBa
KoncTuTynuy, coxpaHeHHe KOHCTUTYLIIMOHHOTO OanraHCa pa3peAeHus U
PABHOBECHUS BAACTEH, TaPAaHTUPOBAHUE 3AlUTHl 3aKPENAeHHBIX KOHCTUTY-
oyen IIpaB U CBOOOA 4YeroBeka. Ilo HalleMy MHEHHWIO, U3 AQHHBIX (DYHK-
LIV, II0 CYILIEeCTBY, BEITEKAET, 4TO poAb KoHcTuTynmonHoro Cyaa B yKpel-
A€HUM HE3aBUCUMOCTHU CyA€OHOM BAACTH 3aKAIOYAETCs B!

- CO6AI-O,A,eHI/II/I KOHCTUTYIITMOHHOTI'O OanraHca MeXAYy SaKOHOAaTeAbHOﬁ, uc-
HTOAHUTEABHOU U CYAQGHOﬁ BAACTAMU,

- o0eclieueHUM TOAHOIIEHHOUW U 3(P(PEeKTUBHOU pearn3alid KOHCTUTYIIU-
OHHBIX IPUHIMIOB U HOPM HE3aBUCUMOCTH CYA€OHOU BAACTH, TEM CaMbIM
rapaHTHUpysd KaK 3alllulIeHHOCTh CyAeOHOM BAACTH OT HeIpPaBOMEPHOIo
BAUSHUS W BMEIIATEAbCTBa, TaK M AOCTYIHOCTb U 3P(PeKTUBHOCTEL ITPaBoO-
CypMs, TIOAHOLIEHHYIO peaAn3aliuio KOHCTUTYIIMOHHOTO IIpaBa YeAoBeKa Ha
CypeOHYIO 3alTUuTy.

[To HameMy MHEHMIO, OCHOBHOM IIPEAIIOCHIAKOM 3(p(eKTUBHON pearn3sa-
IV BBHIIIEYKA3aHHBIX (QPYHKIUU ABAIETCA HAAEAEHHOCTh KOHCTUTYIIMOH-
Horo Cypa HEOOXOAMMBIMU M AOCTQTOUHBIMU ITOAHOMOYMSAMHM, a TaKyKe Ha-
AWUME IIEAOCTHBIX IIPEAIIOCHIAOK AAS UX peaAm3aliuu. Takyke dpe3MepHO
Ba’KHO, YTOOBI (PYHKIIMOHAALHBLIE, MHCTUTYLMOHAABHEIE, MaTepUaAbHLIE U
COIlMAABbHBIE TAPAHTUU HE3aBUCHUMOCTU CYAeOHOM BAACTU OBIAM OBI IIOAHO-
IIeHHO YCTaHOBAEHBI KOHCTUTYIIUEN.

KakoBBI apMaHCKHE peaAnuu?
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ITpaBoBoe moaokeHHe 00 ocyujecTBaeHNU KoHcTuUTynuoHHBIM Cypom PA
KOHCTUTYLJUOHHOTO IIpaBoCypusa 3akpenaeHo Koucrurynuenn PA (crarhsa
93). I'TpaBoBoe noaokenue 006 obecneueHnuu KoncrurynuonusiM Cyapom PA
BEPXOBEHCTBA U HEINOCPEACTBEHHOTO AercTBUa KoHcTuTynmu PA 3akpen-
AreHo 3akoHOM PA "O KoncruryumonHoMm Cyae" (crates 1).

[Toanomouus KoncrurynuonHoro Cyaa PA ucuepnbIBaroiuM o6pa3oM yc-
TaHOBAeHBEl KoHcturynuenn PA (crarea 100), a HOPSAAOK AEATEABHOCTH -
Koucrurynueit PA u 3akonom PA "O Koucrurynmonunom Cyae" (paree
Tak>Ke 3akKoH).

Ncxops #3 AEUCTBYIOUIMX KOHCTUTYIIMOHHO-IIPABOBBEIX PETYAUPOBAHUN
MO>KHO KOHCTAaTUpoBaTh, 4To KoHcTuTynuoHHBEN Cypa PA obecneuuBaer u
rapaHTUPyeT MOAHOLEHHYIO U 3(PEKTUBHYIO PEAAU3AIUI0 KOHCTUTYIIUOH-
HBIX IIPUHIIUIIOB U HOPM HE3aBUCUMOCTH CyAeOHOM BAACTH, AOCTYIHOCTH
1 5PPEeKTUBHOCTU NIPABOCYAUS, & TAK)Ke KOHCTUTYLIMOHHOIO IIPaBa YeAO-
BeKa Ha CyAeOHYIO 3allIUTy IIOCPEACTBOM CBOETO KOHCTUTYIIMOHHOTO IIOA-
HOMOYMS IO OIIPEAEAEHHIO B YCTAHOBAEHHOM 3aKOHOM IIOPSIAKE COOTBET-
crBusg KoHctuTynuu PA npaBOBBIX aKTOB, YKa3aHHBIX B yacTu 1 crareu 100
Koucturynuu PA”

YTo KacaeTcs COOAIOAEHUS KOHCTUTYIIMOHHOTO OanaHCa MEXKAY 3aKOHOAA-
TEeABHOMW, UCIIOAHUTEABHOU U CyAeOHOM BAACTSAMH, TO HEOOXOAUMO OTMe-
TuTh, 4TO KoHcTuTynnoHHe1 Cya PA moka elle He HapeAeH COOTBETCTBY-
IOIIUM KOHCTUTYLHMOHHBIM IIOAHOMOYMEM, B YACTHOCTH ITIOAHOMOUYUEM pPa3-
pelleHns CIOPOB MeXAY CYAeOHOM BAACTBIO U MHBIMU KOHCTUTYIMOHHBI-
MM OpraHaMU B CBSI3U C UX KOHCTUTYIIMOHHBIMHM ITOAHOMOUYUSIMU.

B AGHHOM KOHTEKCTE eCThb AWIIb PEryAUPOBaHME 3aKOHa, COIAACHO KOTO-
pOMy IpU IPUHATUM I[IOCTAHOBAEHUM IO AeAaM, yKa3aHHBIM B dacTu 1
cratbu 100 Korcrurynuu PA, KoncturtynuonHsr Cyp yCTaHAaBAUBAET CO-
oTBeTCTBHEe KOHCTUTYIIMHA OCHApUBAE€MOIO aKTa MAU €TI0 OTAEABHBIX IIOAO-
KeHUHW, B YaCTHOCTH, YUUTHIBAg TaK’Ke 00eCIIe4eHHOCTh Pa3peAeHUsa 1 Oa-
AQHCA BAACTEM, MPEAYCMOTPEHHBIX KOHCTUTYIIMEN; AOIYCTUMBIE IIPEAEABI
IIOAHOMOYUMN I'OCYAAQPCTBEHHBIX OPraHOB U OPraHOB MECTHOI'O CaMOYIIPaB-
A€HUS U UX AOAKHOCTHEIX AUI (CTaThbsa 08).

OAHaKO, I[I0 HalleMy MHEHHWIO, YKa3aHHOe PeryAnpoBaHue HepAOCTATOYHO B
CBsA3U C OTCYTCTBHEM COOTBETCTBYIOHIIEI'O KOHCTUTYIIUOHHOT'O IIOAHOMOYHS.

Heob6xopuMo oTMeTuTh, uTo KoHcTuTynmoHHEBIM Cya CBOe IIOAHOMOYUE,
yKa3aHHOe 4acTbio 1 craTbm 100 KOHCTUTYIIMH, OCYIEeCTBASIET B YCTAHOB-
AeHHOM KoHcrtutynuenn PA u 3aKOHOM IIOpsIAKE, KOTOPBIM B KOHTEKCTe
VKpeNAeHUs He3aBHCHUMOCTU CyAeOHOM BAACTH He IIPeAyCMaTpuBaeT OCOo-
OeHHOCTel.

2K NpaBOBBIM aKTaM, yKa3aHHBIM dYacTelo 1 cratbu 100 KosctuTynmuum PA, OTHOCATCS: 3aKOHEIL,
nocrtaHoBaeHuss HamnuonaabHoro CoOpanus, ykasel IlpesmpeHTa PecnyOAMKH, HIOCTaHOBAEHUS
ITpaBuTeabcTBa, [IpeMbep-MUHUCTPA, OPraHOB MECTHOTO CaMOYIIPaBACHMUS.



KakuMu npaBOBBIMHA BO3MOJKHOCTAMH oOOAapaeT KoHcTUTynmMOHHBIM Cyp
PA, B TOM uncAe AAS YKPENACHUS HE3aBUCUMOCTU CYAeOHOM BAACTHU U OCY-
LIIeCTBACHUS CBOUX YKa3aHHBIX ITOAHOMOYUM ?

INpexxpe Bcero, o6 orpaHmueHusax. Koucrurynuonusii Cya PA He MoxXxer
paccMaTpuBaTh AeAO IIO0 CBoel MHUIMaTuBe. KoHcTuUTynueil PA ycTaHOB-
A€H MCUYepHBIBAIOIIUM CIHCOK CyOBEKTOB oOpalleHHss B KOHCTUTYLIMOH-
HeIM Cyp (cTtatha 101). ITomumo atoro, KoncturynuoHHEIN Cyp paccMar-
PHBAET AEAO AIID IPU HAAWYMU COOTBETCTBYIOIIEro OOpallleHus 1 IIPUHU-
MaeT IIOCTaHOBAEHUE AMIIb KacaTeAbHO IIPeAMeTa, YKa3aHHOI'o B oOpalle-
Huu. KorcturynuonHeii Cyp PA KoMneTeHTeH:

- BBIACHATH BCe OOCTOATEABCTBA IIO0 AOAKHOCTH (ex officio), He orpanuyu-
BasiICh XOAATAaWCTBAMU, TPEAAOSKEHUSIMH YIaCTHUKOB CYAOIIPOU3BOACTRAQ,
MIPEeACTaBAEHHLIMU UMU AOKA3aTEeAbBCTBAMM U APYTHMMM UMEIOIIVMUCS B
AeAe MaTepuaraMu (cTaTbst 19 3akoHa);

- I/ICTpe6OBaTB MaTepPUAABL OT TOCYAAPCTBEHHBIX OPTAHOB M OPTAaHOB MeCT-
HOTO CaMOYIIPaBAEHUS, UX AOAKHOCTHBIX AMII, & TakKKe OT (PU3UUYECKUX
u opupmdeckux Aul (ctatbsa 40 3akoHa);

- OIIpEAEAsiss KOHCTUTYIIMOHHOCTD IIPABOBOI'O @KTa, OLIeHUBATh TAKKE CAO-
KUBIIYIOCS IIPABOIIPUMEHUTEABHYIO IIPAKTUKY (CTaThd 063 3akoHa)?

- OIIpeAeAsiss KOHCTUTYIIMOHHOCTb KaKOI'o-AnOO HOPMAaTHBHOI'O aKTa, yKa-
3aHHOrO B yactu 1 crarbu 100 KoHCTUTYMH, IPOBEPATHh TAKKE KOHCTH-
TYIJMOHHOCTD UHBIX IIOAOKEHUM AQHHOT'O aKTa, CUCTEMHO B3aUMOCBS3aH-
HBIX C OCIIapMBaeMbIM IIOAOJKEHHEeM 3TOTO aKTa. YOeAUBIIUCH B IIPOTHU-
BOopeunu KOHCTUTYIIUM UHBIX IIOAOKEHUN AQHHOT'O HOPMATUBHOI'O aKTa,
B3aMMOCBS3aHHBIX C OCIIapMBaeMBIMU I[IOAOKEHHSIMY, MOJKET IIPU3HAaTh
IpoTuBOpevaliuMu KOHCTUTYIIUN U HEAEWCTBUTEABHBIMU TaK’Ke 3THU I10-
AOJKeHUS (cTaThbs 68).

HecomHueHHO, poab KoncruTynumonHoro Cypa B yKpeNAeHHM He3aBUCHU-
MOCTH CyAe€OHOM BAACTU OTpa’kaeTcsd B IPUHATBIX UM I[IOCTAHOBAEHUSX.
ITpexxpe Bcero orMeTuM, uto KoHcTuTtynmonHeili Cyp PA ¢ MoMeHTa CBO-
ero (hopMUPOBAHUSA U II0 Ce¥ AeHb II0 AeAaM, YKa3aHHBIM B 4acTu 1 cTaTbu
100 Koucturyuuu PA, npunsaa 206 noctaHOBAeHUM. MO>XHO KOHCTATUPO-
BaTh, YTO IIOYTU IIOAOBUHA BHIIIEYKA3aHHBIX IOCTAHOBAEHUN' OTHOCUTCS K
TeM AeaaM, IIo KOoTopblM KorcturynmoHHbIN Cyp PA pacKpblA KOHCTHUTY-

w

Heo6xopuMO OTMETHUTH, YTO MO AeAaM, yKasaHHBIM B dacth 1 crateu 100 Komcturynmm PA,
Koucrurynuonnsiti Cya PA 1o HeoO6XOAUMOCTH (eCTh OObeMHasi CTATUCTHKA) OIleHUBAeT TaKykKe
CyA€OHYIO IPAaBOIPHMMEHUTEABHYIO INPAaKTHKy. Kpome storo, Koncturynuonusili Cyp BHEAPHUA B
MPAKTHKY BO3MOKHOCTH ITOAYYEHHS 110 AQHHBIM A€AaM IO3UITUI0 CyA€OHOM CHUCTEMEL.

4 B yacTHOCTH, IO COCTOSIHMIO Ha 1 okTa6ps 2015 ropa:

- copoka mnoctaHoBAeHuaMu KoncturyruonHoro Cypa PA KacateabHO 86 IOAOKEHUM YTOAOBHO-
NIPOIeCcCyarbHOTO KopeKkca PA 21 moaoskeHne GBIAO IPU3HAHO COOTBeTCTBYyIomuM KoHcTuTynuu PA,
20 moaokeHUM - cooTBeTcTByIomUMU KoHcTuTyuun PA B KOHKPETHOM KOHCTUTYIIMOHHO-IIPABOBOM
COAEPIKaHUM, pAcKpHITOM 1ocTaHoBAeHHeM KoHcturtynmonHoro Cyaa, 36 IIOAOKeHHUM -
npoTuBopevamiuMu KOHCTUTYLMU U HEACHUCTBUTEABHBIMH, B YaCTH 9 MOAOKEHUU OBIAM NIPUHATBL
IIOCTAHOBACHHUS O IPeKpallleHUN IIPOU3BOACTBA IO AEAY;
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LIMOHHO-IIPDABOBOE COAEP’KaHUE OCIIapUBAEMBIX NIPABOBBIX IOAOKEHHU, B
YaCTHOCTU, B KOHTEKCTe obecleueHUs IMOAHOIIeHHON U 3 (HeKTUBHOMN pe-
aAM3alyy KOHCTUTYLIMOHHBIX IIPUHIMIIOB U HOPM HE3aBUCHUMOCTHU CyAeO-
HOU BAACTH, KOHCTUTYLIMOHHBIX TPeOOBAHUU IO OCYIIECTBACHUIO IIPABO-
CyAMs, a TaK’)Ke KOHCTUTYIJUOHHBIX IIPAB YeAOBeKa Ha CyAe€OHYIO 3allUTy
1 BOCCTAHOBAEHUE HAPYyIIEHHBIX IIpaB. OTUMU IIOCTAHOBAeHUAMU KOHCTH-
TyuuoHHBIN Cya PA 3HAUUTEABHYIO 4aCTh OCIIaPUBAEMBIX IIPABOBLIX ITIOAO-
JKeHUU IIpu3HaA npotuBopevamumu Koucrturynuu PA 1 HepeICTBUTEABHBI-
MH.

[lpruem OBIAM TNpU3HAHBL IpoTHBOpedaluMu KoHcturynun PA 1eavre
IIPOIeCCyaAbHble MHCTUTYTHI, B YaCTHOCTH, 3TO KAaCaAOCh (DOPMHPOBAHUSA
COCTABOB CyA€M 110 KOHKPETHBIM AeAdM, OOOCHOBAHHOCTU CYA€OHBIX aKTOB,
rapaHTUPOBAHMUS PA3yMHOI'O CpOKa CyAeOHOro paszOMpaTeAbCTBa, obecIie-
YeHUsI AOCTYIIHOCTU CYA@ U APYTHUX IIpOOAeM. B yIOMSHYTBIX IIOCTaHOBAE-
HUGX, PYKOBOACTBY4Ch KoHctuTynumel PA, EBpolelicKoil KOHBeHIIHeHN O
3alllUTe IIPAB YeAOBEeKa U OCHOBHBIX CBOOOA, OCHOBHBIMU IIOAOKEHUSIMH,
3aKPENAeHHBIMUA WHBIMU MEeXAYHAPOAHO-IIPABOBBIMU AOKYMEHTAMH, CCHI-
MAasICh TAaK)Ke Ha MeKAYHAPOAHBIM OIBIT Pa3sBUTHS AEMOKDPATHUU U IIpelie-
AEHTHYIO IIDAKTHKY EBpOIIENCKOro cyaa IIO IIpaBaM YeAOBeKa, 0O0O3HAuuB
CO3)MaHVe U DPAa3BUTHE HEOOXOAVMMBIX HOPMATUBHO-IIPABOBBIX IIPEATIOCHI-
MAOK, OILIeHUB TakKyXe CyAeOHYIO NIPaBOIPUMEHUTEABHYIO IIPAKTHUKY, KOoHCTH-
TyIUOHHBIN Cya BBIABUHYA AOKTPHUHAABHBIE IIOAXOABI, BEIDA3UA KAIOYEBBIE
IIPaBOBBIE IIO3UIIAM, HA OCHOBAHNUU KOTOPBIX B 3aKOHOAATEABHO-IIPABOBBIX
PEryAMPOBAHUAX OBIAU OCYIeCTBA€HBI MHOTOYMCAECHHBIE M3MEHEHUs] WHC-
TUTYIJAOHAABHOTO XapaKTepa.

ABAAIIATBIO BOCEMBIO NocTaHOBAeHUIMU KoHcTuTynuoHHoro Cypaa PA kacaTeAbHO 62 NHOAOKeHUM
I'paskAa@HCKOTO IPOIleCCyaAbHOro KopeKca PA 16 moAoKeHUHM OLIAM IPU3HAHBI COOTBETCTBYIOUIUMU
Koucrurynuu PA, 10 - coorBercTByromuMu KoHcTuTynum PA B KOHKPETHOM KOHCTUTYIIMOHHO-
IIPAaBOBOM COAEpP’KaHUM, pACKpBITOM InocTaHoBAeHHeM KoHctutynmuonHoro Cyaa, 21 -
IpoTUBOpevYaluM KOHCTUTYIIUM U HEAEUCTBUTEABHBIM, B 4YacCTU 15 IIOAOKEHUHN OBIAM NPUHATBL
IIOCTAaHOBACHHUS O IPeKpallleHUH IIPOU3BOACTBA IO AEAY;

BOCEMHAALATBIO TOCTaHOBAeHUIMU KoHcTtuTynonHoro Cyaa PA kacaTeAbHO 29 IOAOKeHUN AAMM-
HUCTPATUBHOTO IIPOIIECCYAABHOIO KOAeKca PA 5 moaoKeHUM ObIAM IPU3HAHBI COOTBETCTBYIOLIUMU
Kouctutynuu PA, 8 mnoaokeHuil - coorBeTcTBylomuMu KouHcTturyuuu PA B KOHKPETHOM
KOHCTUTYIIMOHHO-IIPABOBOM COAEPKaHUM, PACKPBITOM IocTaHOBAeHHeM KoHcturyumoHHOTro Cyaa,
9 IOAOKEHUY - NPOTHUBOPEeYAITUMU KOHCTUTYIMM U HEACHCTBUTEALHLIMU, B YaCTU 7 IOAOKEHUM
OBIAU IIPUHATHL IOCTAHOBAEHUS O IIPeKpallleHUU IPOU3BOACTBA IO AEAY;

- ceMblo noctaHoBAeHUIMU KoHcTtuTyuoHHoro Cyaa KacateAabHO 11 moaoskeHuit CypeOHOTO KopeKca
PA 3 moaoskeHus OBIAM IIpU3HAHBL COOTBeTCTByIommMu Koucrurynuu PA, 3 mnoaoxeHus -
cooTBeTcTByIomUMU KoHcTuTyuuu PA B KOHKpPETHOM KOHCTUTYIIMOHHO-IIPABOBOM COAEPIKaHUH,
PacKpeITOM IOCTaHOBAeHHeM KoHcTuTynuoHHOro Cyaa, 2 IIOAOXKEHMsI - IIPOTUBOpPeYalluMu
KoHCTUTYIIUM ¥ HEAEUCTBUTEABLHBEIMM, B YacCTH 3 IMOAOKEHUM OBIAM IPUHSITH IIOCTAHOBACHUS O
NpeKpallleHn! IPOU3BOACTBA IIO AEAY;

4YeThIpbMS IOCTaHOBAeHUSMU KoHcTuUTynuoHHOTro Cypa KacaTeAbHO 6 moaoskeHuM 3akoHa PA "O
Koucrurynuonnom Cyae" 2 moaro>KeHHS OBIAM IPU3HAHLI COOTBeTCTByIomuMu KoHctutynuu PA, 1
IIOAOJKEHHe - COOTBeTCTBylomUM KoHcTuTyuuu PA B KOHKDETHOM KOHCTUTYIIMOHHO-IIPABOBOM
COAEp’KaHMU, pacKpelToM IocTaHOBAeHUMeM KoxHctutrynuonHoro Cyaa, | 1oaokeHue -
npotuBopedaruM KOHCTUTYIIUM U HEACHCTBUTEABHBIM, B YacCTU ABYX IIOAOJKEHHHN OBIAO IPHUHSITO
IIOCTAaHOBACHUE O IIpPeKpallleHUU IIPOU3BOACTBA IO AEAY.



ITpuBepem KOHKpeTHBIM npuMep. Koucrturynuonubeii Cyp PA B cBoeM
ITocranoBAeHUH OT 2 pekabpsa 2008 ropa, pacCMOTPEB BOIIPOC KOHCTUTYIIU-
OHHOCTHU 3aKpeNAeHHBIX B cTaTbe 'HecMmeHseMocThb cypabu” CypeOHOTO KO-
Aekca PA NpaBOBBIX IIOAOKEHUM O KOMAaHAUPOBAHUU CYABM B AQHHBIU UAU
WHOM CyA U OIIeHUHB CAOJKHBIIYIOCS IIPABOIPUMEHUTEABHYIO IHIPaKTUKY,
NIpH3HaA AaHHBIE IIPABOBBIE IIOAOJKEHUS IIPOTHBOpedYaliuMu KoHCcTUTYyIIUM
PA u HepelricTBUTEABHBIMU. COTrAQCHO YIIOMSAHYTBHIM IIPABOBBEIM IIOAOKEHU-
aM, Ilpepcepareas KaccanmonHoro Cyaa IOCPEACTBOM KOMAHAMPOBAHUSA
CYABU IIOAYYAaA BO3MOJKHOCTBH OCYIIIeCTBA€HUSI HOBOTO BPEMEHHOI'O Ha3Ha-
YeHUs, IPUOCTAHABAMBASA OCHOBHBIE IIOAHOMOUYMS CyAbH, BPeMEeHHO Ha3Ha-
yasi ero CyAbell CIellMaAM3UPOBAHHOIO CyAd. M 3To B TOM cAydae, KOTAQ
Koncrurynuga PA ycTaHaBAMBaeT COBEPIIEHHO MHEBIE IIPOIEAYPHl Ha3Haye-
HUS CyAel U IIpeKpallleHHs UX IIOAHOMOYHWM U He IIpeAyCcMaTpHBaeT HUKAa-
KUX MCKAIOUeHHM. [lpoaHaAM3MpOBaB Takyke IIPaAaBOIPUMEHUTEABHYIO
npakTuky, KornctutynuoHHel Cya KOHCTAaTUPOBAA, UTO B pe3yAbTaTe HEO-
OOCHOBAHHBIX PEIIEHUU B CBA3U C CYAOYCTPOUCTBOM CAOKMAACH CUTYyaIUs,
KOTAQ AA KAaKAOTO KOHKpeTHOro pAena IIpeapceparens Kaccanumonuoro Cy-
A2 POPMUPOBAA CIEIMAAN3UPOBAHHBIM YTOAOBHBIU CyA, B KOTOPOM OOAB-
IIMHCTBO COCTABASIAM CYABU CyAQ IIEPBOM MHCTAHIIUM OOIEU IOPUCAUKIINU
- UCKAIOUHUTEABHO B pe3yAbTaTe AUCKPENHUOHHOIO BEIOOpa. DTO CHUTyalud,
KOTOpas He UCXOAWAA U3 (DYHAAMEHTAABHBIX IIPUHIIMIIOB IIPAaBOBOr'O I'OCY-
AApPCTBa, He OblAa IPAaBOMEPHOM U CopeprKard KOPPYHIIMOHHBIE PUCKMU.

B pamKax BoIpoca KOHCTUTYIIMOHHOCTH IIPABOBBIX IIOAOJKEHUN OTHOCHU-
TEeABHO KOMAHAMPOBAHUSA CYAbH, C TOUKU 3peHus oOeclledeHus IIOAHOIIeH-
HOM U 3(phpeKTUBHOM pearr3alnyuy KOHCTUTYIIMOHHBIX TPeOOBAHUU OCYIIeCT-
BA€HUS IIPABOCYAMS U KOHCTUTYLIMOHHOTO IIpaBa 4eAOBeKa Ha CyAeOHYIO
zamuTy, KoHctutynuonHelli Cyp BBEIPa3uA KAIOYEBBIE IIPABOBBIE ITO3UIIUH
TaK)Ke KacaTeAbHO CIeWaAM3MPOBAHHBIX CYAOB. B UacTHOCTH, KOHCTaTHU-
py4, uto KoHcTurynua PA npepycMaTpuBaeT BO3MOJKHOCTBH CO3AQHUSA 3a-
KOHOM CIIeIIMaAu3UPOBAaHHBIX CyAOB, KoHcTuTynuorHBN Cyp HallleA, YTO
HOPMATUBHEIM 3A€MEeHTOM COAEP’KaHUS KOHCTUTYLIITMOHHON HOPMBI SIBASIET-
cg TpeOoBaHUe, COTAACHO KOTOPOMY IOAOOHEBIN CYA AOAKEH OCYIIeCTBASATH
[IpaBOCyAMe B PaMKax OIPeAeAeHHOU IOPUCAUKIIUU - 3TO UCKAIOUUTEAbHAs
KOMIIeTeHIIUS 3TOTr0 opraHa. CMBICA IIPEAOCTaBAEHHON KOHCTUTYLIMOHHOM
HOPMOM BO3MOJKHOCTH CO3AAHUS CIIEIIUAaAM3MPOBAHHOIO CyAd 3aKAIOYaeT-
Cd He B MeXaHUUEeCKOM Pa3AeAeHUHU AeA MeXXAY Pa3HBIMU CyAAMH, & B CO3-
AaHUU obOeclieynBaroniell 3(PPeKTUBHYIO Pearn3alyiio IIpaBa Ha CyAeOHYIO
3aIIUTy CHUCTEMBI, B KOTOPOU paclpejpeAeHUe AeA MeXXAy HapeAeHHBIMU
Pa3AWYHON KOMIIeTeHIIMed CypaMu OyAeT OCYIEeCTBASTBHCS IIO OIIPaBAAH-
HBIM C TOYKHU 3peHud 3(p(HeKTUBHOIO OCYIeCTBACHUS IIpaBa Ha CyAeOHYIO
3aIIUTy KPUTEPUIM, B YCAOBUSAX KOTOPOM KOMIIETEHTHEIE CYABI CBOEM IIPO-
peccruoHaAbHOM KBaAW(puKanuen OYAYT B COCTOSIHUM OCYILLECTBAITH 3(-
(hbeKTHBHOe CIlelIMaAu3UpPOBaHHOE IIPABOCYAUE.

[TocTtanosaenue KoucturynuonuHoro Cyaa ITKC-782 mocAy>KHMAO OCHOBa-
HUEeM AAS KOHITENTYaAbHBIX pedopM CyAeOHOU CHCTEMBI, B TOM YHCAE AAS
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3aKOHOAATEABHBIX MU3MEHEHUM (PYHKIWMOHAABHBIX B3aUMOOTHOIIEHUU CY-
AOB TIEPBOM MHCTAHIIUM OOIEM IOPUCAMKIIUU U CIIEIMaAu3UuPOBAaHHOTO -
AAMUHUCTPATUBHOTO CyA@ M OCOOEHHOCTE! UX IIPOIIeCCYAaAbHBIX IIPOLEAYD.

Eme opun npumep. Korncrurynuonubsii Cya PA cBoumu IlocTaHOBAEHUS-
Mu ot 25 deBpars 2011 ropa ITKC-934 u ot 15 utoars 2011 ropa I'TKC-984
OTAEABbHBIE IIOAOKEHHS ['pa’kKpaHCKOro IIPOIeCCYaAbHOT'O U YTOAOBHO-
IIPOIeCCYAABHOTO KOAEKCOB PA OTHOCHUTEABHO MHCTUTYTA IlepecMoTpa Cy-
AEOHBIX aKTOB Ha OCHOBAHUM HOBBIX OOCTOSTEABCTB B YaCTU COAEP KaHMA,
AQHHOTO UM B IIPaBOIPUMEHUTEABHOMN IpPaKTUKe, MPU3HaAA MPOTHUBOpeda-
muMu KoHctuTynuu PA U HepelCTBUTEABHBIMU. B pe3yAbTaTe IIpuMeHe-
HUS IIPABOBBIX MOAOKEHMU 3aKOHA B TOAKOBAHWM, OTAUYHOM OT IIPaBO-
BBEIX no3unuii KoHcrturynumonHoro Cyaa PA, He nmpepocTaBAIAaCh BO3MOXK-
HOCTBh BOCCTQHOBAEHHSI HapYIIEHHBIX IIPAaB YeAOBeKa B PaMKax CypAeOHOTo
00>Kan0OBaHUS IMOCPEACTBOM IIepecMOTpa AeAa Ha OCHOBAHUM HOBBIX 00-
crosiTeAbCTB. KoHCcTUTyIMOHHBIN Cyp B paMKax Apyroro peaa (ITKC-1114
oT 18.09.2013 r.) B acneKkTe yIOMSAHYTOI'O MHCTUTYTa OCYIIeCTBUA BCECTO-
POHHee u3ydeHUe OKOAO 150 pellleHn, IPUHATEIX 3a IIOCAepHKe Topbl [1a-
AQTOU IO I'Pa’KAQHCKUM U aAMUHHCTPATUBHBIM AeraM Kaccanuonnoro Cy-
Aa PA, u3 xoTtoporo caepyer, uTo B 92.3 OpolleHTaX PacCMOTPEHHBIX AEA
IIOIIPOCTY OTKA3aHO B PACCMOTPEHUM AEA Ha OCHOBAHUM HOBBIX OOCTOSI-
TEABCTB M >KaAOObI BO3BpallleHbl. TOABKO B 7.7 MPOIIeHTaX AeA >KaAoObI Ha
OCHOBAHUM HOBBIX OOCTOSTEABCTB OBIAU YAOBAETBOPEHHI B aClleKTe Hadara
Ipoliecca IIepecMOTpa BHIHECEHHBIX pPaHee CyAeOHBEIX aKTOB 00 OTKase B
IPUHATAN UX K paccMoTpeHn0. OAHAKO BO BCEX CAyYaAX II0 KAKOMY-AMOO
AEAYy OKOHYATeAbHBIU CyAeOHBIM akT He OBIA IlepecMOTpeH. Ha mpakTuke
OBIAM KOHCTAQTUPOBAHBI TaK’Ke CAy4YaH, KOTAA AeAO OBIAO IIepecMOTPEHO,
CyAeOHBIN aKT OBIA IePEeU3A0KeH IIOUYTHU aHAAOTUYHO - Oe3 TOM CTaThH, OT-
HOCUTeAbHO KoTopolM KoHcTtuTynmoHHEIM Cyp BBIHEC COOTBETCTBYIOIee
nocTtaHoBAeHUe. [ToXoKue CUTyalluu He MOTYT XapaKTepu30BaThbCS WHade
KaK IIpensATCTBYIOIINe, TYIIUKOBBEIE OOCTOATEABCTBA B 00eCIIeUeHUU BEepXO-
BEHCTBAa IIPaBa, CA€AOBATEABHO, TaK)Ke BepxoBeHCTBa KoHcTUTyLMH.

C 1eAblo oOecliedeHus IOAHOLIEHHON peaAn3allui KOHCTUTYIIMOHHBIX IIPaB
yeArOBeKa Ha CYAeOHYIO 3alllUuTy M BOCCTAHOBA€HHE HapYIIEeHHBIX IIpaB
KonctutyninoHHbIN Cya KacaTeAbHO MHCTUTYTA IIepecMOTpa CyAeOHBIX aK-
TOB Ha OCHOBAHUU HOBOT'O OOCTOATEABCTBA BHIABUHYA AOKTPUHAABHBIE TIOA-
XOABI, COTAQCHO KOTOPBIM, B YaCTHOCTH:

- IepecMOoTp CyAeOHOTO akTa Ha OCHOBAHUM HOBOI'O OOCTOSTEABCTBA HEM3-
Oe’XKHO AOMAKEH IIOBAeYb B CHAY (pakTa (ipso facto) ormeHy cypeOGHOTO
AdKTqa, IPUMEHUBHICTO HEKOHCTUTYIITMOHHYIO HOPMY I/I/I/IAI/I AOITyCTUBIIIE-
ro HapylleHHe KOHBEHIMOHHOTO IIpaBa, NCKAIOYAas BO3MOKHOCTbL OCTaB-
AEHUS ero B 3aKOHHOU CHUAE;

- B IPABONIPUMEHUTEABHON IIPAKTUKE IIPABOBHIE IOAOKEHUSI HE MOTYT TOA-
KOBAaTbCA U NPHUMEHATHCI TAKMM O0OpPa3oM, YTOOBI OHU IIPOTHUBOPEUYUAU
packpeiToMy KoHCTUTYIIMOHHBEIM CypOM MX KOHCTUTYIIMOHHO-IIPABOBO-



My COAeprKaHMI0. Aa’ke eCAU IIPaBOBOe IIOAOJKeHUe IIPU3HaeTCsd KOHCTHU-
TYLJUOHHBIM, OAHAKO ero NpHMeHeHHe CyAaMU OCYIIeCTBASIETCS B TAKOM
TOAKOBa@HMH, KOTOpPOe IIPOTHBOPEUUT PACKPHITOMY KOHCTHUTYIITMOHHBIM
CyAOM KOHCTUTYLIMOHHO-IIPABOBOMY COAEP’KAHUIO HOPMBI, TO AAT AMIIA
BO3HUKAET OCHOBaHNE HOBOI'O OOCTOSITEABCTBA U AEAO AOAJKHO OBLITH BO-
300HOBAEHO.

Ha ocnoBanum nocraHosaeHur KoHcturynmonHoro Cyapa PA oTHocuTeAb-
HO MHCTHUTYTA IIepecMoTpa CyAeOHBEIX aKTOB Ha OCHOBAHWM HOBBIX OOCTOSI-
TEeABCTB OBIAM BHECEHBI KOPEHHBbIe U CUCTeMHBIe 3aKOHOAATEALHBIE H3Me-
HeHUs B YTOAOBHO-IIPOIIECCYAABHBIN U ['paKAQHCKUM IPOIECCYAABHBIN KO-
Aekchl PA, a Takke B 3akoH PA "O Koncrurynuonnom Cyae".

Ha BBIIMIEYKA3AHHBIX IIpUMeEpaxX XOTeAr IMOAYEPKHYTH, UYTO HEe3daBUCHUMOCTD
CYAe6HOI‘/’I BAACTHU HE CaMOIleAb, d HAIIpdaBA€HA TAK>XXe Ha obecrieueHne 3(1)-
q)eKTI/IBHOCTI/I IIPaBOCyAUd W I'apPAHTHUPOBAHUE HOAHOL[eHHOI;'I pearn3anmnm
KOHCTUTYIOUOHHOTO IIpaBa YEeAOBeKa Ha CYAe6HYIO 3aluTy.

ITopBOAS WTOT, MOKeM OTMeTHuTh, yTOo KoHcTtuTynumonHer Cyp PA B pam-
KaxX CBOEro KOHCTUTYLIHMOHHOTO IOAHOMOYMS HCIIOAHSIET POAB B AEA€ VK-
pENAeHUI HE3aBUCUMOCTH CyAeOHON BAacTH. OAHAKO HEOOXOAMMO TaKKe
OTMETUTB, YTO B aCIIeKTe IIOBHIIIEHUsS 3(P(HEeKTUBHOCTU AQHHOU POAM IIOKA
€CTh MHOTO 33Aa4, KOTOPEIE TPEOYIOT HOBBIX U KOMIIAEKCHBEIX KOHCTUTYIIU-
OHHO-TIPABOBBIX pelleHni. B yacTHOCTH, HEOOXOAUMO:

- Ha KOHCTUTYIIMOHHOM YPOBHE 3aKpeluTh OCHOBHBIe (DyHKUMU KoOHCTH-
TynuoHHOro Cyaa PA mo oOecneueHunio BepxobBeHCTBa KoHCTHUTynum u
HEOOXOAMMBIE M AOCTATOYHEBIE IIOAHOMOUHUS AASL €e OCYLIEeCTBAEHUS;

- Ha KOHCTUTYIJMOHHOM YPOBHE 3aKpellUThb HeOOXOAVMEBIE U AOCTATOYHBIE
IIOAHOMOUMUSI IIO OCYIIeCTBAEHHUIO COOAIOAEHHUS KOHCTUTYIIMOHHOI'O Oa-
AQHCA MEKAY 3aKOHOAAQTEABHOM, MCIIOAHUTEABHOW U CyAeOHOU BAACTS-
MU, B YaCTHOCTM IMOAHOMOUME II0 pa3pelleHUI0 CIIOPOB, BO3HUKAIOIINX
Me>XXAY KOHCTUTYIIMOHHBIMU OpPTaHaMM B CBSI3U C UX KOHCTUTYIIMOHHEI-
MM IIOAHOMOUUSIMU;

- Ha KOHCTUTYLIMOHHOM YPOBHEe HapAe’KallluM 00pa3oM yCTaHOBUTH HeOO-
XOAUMEBIE U AOCTATOYHBIE FaPAaHTUU AAT (PYHKIIMOHAABHOM, WHCTUTYIIUO-
HaABHOM, MaTepUaAbHOM U COLMAABHOMN He3aBUCHUMOCTU CyAeOHOM Baac-
TH.

Kakue 1iaru npeplnpuHuMaloTca B PecniyOarke ApMeHUSI AT pa3pelleHus
CYIIEeCTBYIOIIMX 3aAau?

CeropHss ApMeHUSI HAXOAUTCS B IIPOIleCCe KOHCTUTYIIMOHHBIX pedopM’.
[TpoekTtoMm m3meHeHu# Koucturynuu PA, B 4aCTHOCTH, Ha KOHCTHUTYITUOH-
HOM YpPOBHE IpepAaraeTcs 3aKpeluTh OCHOBHYIO (pyHKUmMIO KoHCTHUTyIM-
orHoro Cyaa mo obecrniedeHHIO BepxoBeHCTBa KoHcrutyruu. Takyke mpe-

55 okrabpsa 2015 ropa Hammonaabnoe Cobpanue PA 0p06pHAO ununuatuBy Ilpe3upenta PA o
BeIHeceHne [IpoekTra nameHeHuil Koncturynuu PA Ha pedepenpyM. PedepeHpyMm HaszHaueH Ha 6
pekabps 2015 ropa.
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AYCMaTpHUBAIOTCSI U3MEeHeHUs B paMKax IIOAHOMOYMM KOHCTHUTYIIMOHHOIO
Cypa. B wacTHOCTH, IpepraraeTcs B IIOPSAKE, YCTAHOBA€HHOM KOHCTUTY-
nuent u 3akoHoM o KoucturynuonHom Cyae, IpepOCTaBUTHL KoHCTUTYIU-
oHHOMY CyAY CAeAyIOliyie ITIOAHOMOYUS:

- AO IIPpUHATHUA IIPOEKTa N3MeHeHUMn KOHCTI/ITYLII/II/I, a TaK>Xe IIPOEKTOB
IIPABOBEIX AKTOB, BBIHOCHMMEIX HA peq:)epeH,A,yM, OIIpepensiaTb X COOTBET-
CTBHE KOHCTI/ITYLII/II/I}

- AO IIOAIIMMCAHUA HpeSI/IAeHTOM IIPUHATOTO HaIJ;I/IOHaABHBIM CO6paHI/IeM
3dKOHA OIIpeAENdATh €ro COOTBETCTBUue KOHCTI/ITYI_[I/II/I;

- pa3peniaThb CIIOPHI MeXXAY KOHCTUTYIIUOHHBIMU OPTraHAMM KAaCAaTeAbHO X
KOHCTUTYIIMOHHBIX HOAHOMO‘-II/IIE

- IpU ONPEAEAEHUM KOHCTUTYIIMOHHOCTM HOPMATHMBHO-IIPABOBOIO aKTa
VUUTHIBATh TAK’Ke€ TOAKOBAHME COAEPIKAHHUS COOTBETCTBYIOLIEIO IIOAO-
JKeHHUS, PACKPBITOrO B IPABOIIPUMEHUTEABHOU ITPAKTUKE.

W B 3aKAlOYeHUE, TOABKO B CAy4Yae KOMIIAEKCHBIX U IIOAHBIX KOHCTUTYILIU-
OHHO-IIPABOBBLIX pelIeHUN MOKHO C YBEPEHHOCTbIO KOHCTATHPOBATHL: YTO
HE3aBUCHUMOCTb CYA€OHOM BAACTH SABASETCS ACUCTBEHHOM IIPEAIIOCBIAKOU
BEPXOBEHCTBA IIPaBa, 3PPEKTUBHOCTU IIPABOCYAUS U IIOAHOLIEHHOU pearu-
3allU1 KOHCTUTYIIMOHHOIO IIpaBa 4YeAOBeKa Ha CyAeOHYIO 3allluTy.

HapeeMcs, uTo 0OCYy>RKpAeHUS B paMKax AaHHOUM KoHepeHIUN TakKe CIIO-
COOCTBYIOT YKPENAEHUIO He3aBUCUMOCTU CyAeOHOM BAACTU B Halllell CcTpa-
He.

7Kenaro ypauu B paboTe KoHpepennum n 6Aaropapio 3a BHUMaHUE.

SUMMARY

The role of the Constitutional Court in strengthening of the independence
of the judicial power is based on its mission to administer constitutional
justice. It derives from the essence of the latter that the role of the
Constitutional Court in strengthening the independence of the judicial
power is, in particular, to ensure the full and effective implementation of
the constitutional principles and norms on the independence of the judi-
cial power, thereby guaranteeing the defense of the judicial power from the
illegitimate influence and intervention and accessibility and efficiency of
justice, and precise implementation of the constitutional human right to
judicial protection.

Deriving from the current constitutional regulations, it could be stated that
the RA Constitutional Court ensures and guarantees the full and effective
implementation of the constitutional principles and norms on the inde-
pendence of judiciary, the accessibility and efficiency of justice, as well as
the constitutional right to judicial protection through the implementation



its constitutional power, pursuant to which, by the manner prescribed by
law, the conformity of the legal acts envisaged in Paragraph 1 of Article
100 of the RA Constitution to the Constitution is determined.

Undoubtedly, the role of the Constitutional Court in strengthening the
independence of the judicial power is reflected in its decisions. At first, it
should be noted that since its establishment, the Constitutional Court has
made 206 decisions on the cases mentioned in Paragraph 1 of Article 100
of the Constitution of the Republic of Armenia. It may be stated that almost
half of the above mentioned decisions refer to the cases where the RA
Constitutional Court revealed, in particular, the content of the constitu-
tional principles and norms of independence of judicial power, the consti-
tutional requirements of administration of justice, as well as in the context
of ensuring full and effective implementation of judicial defence and
restoration of violated rights of individuals. By these decisions the RA
Constitutional Court has declared a significant part of the challenged legal
provisions as contradicting the RA Constitution and void.

Moreover, the Court declared the entire procedural institutions unconsti-
tutional such as in certain cases of formation of court composition, validi-
ty of judgment, the assurance of reasonable time of trial, the accessability
to the court and other issues. Guided by the provisions stipulated in the
RA Constitution, the European Convention on Protection of Human Rights
and Fundamental Freedoms and other international legal documents, refer-
ring also to the international experience of the development of democra-
cy, the case law of the European Court of Human Rights, highlighting the
formation and development of the necessary normative-legal prerequisites,
assessing also the law enforcement practice, the Constitutional Court has
put forward doctrinal approaches and expressed key legal positions in the
mentioned decisions on the basis of which numerous institutional changes
were made in the legislative regulations.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLITMOHHOE ITPABOCYAME B HOBOM TBICAYEAETUN

45



46

PAAOBAH CYXAHEK. KOHCTUTYIIMOHHBIV CYA YEIIICKOU PECITYBAWKU

HE3ABHUCUMOCTH CYIEBHOMU BJIACTHU
B KOHCTUTYIIMUOHHOU CUCTEME
YENICKOU PECIIYBJIUKU
U E" UHTEPIIPETALIUA
KOHCTUTYLUOHHBIM CYIOM

PAIJJOBAH CYXAHEK

Cyovsa Koncmumyuyuonnoeo Cyoa Yewickou Pecnybauxu

I. KOHCTUTYIIOHHOE peryAupoBaHIe

KOHCTI/ITYLII/IOHHB.F[ cucreMa Yemickou PeCHY6A_I/IKI/I 3dKpeIIndeT He3aBUCHU-
MOCTB Cy,A,Q6HOI:I BAACTHU B TpeX aCIIeKTaX:

1. Kak cmpykmypairbhblli npuryun Konctutynuu Yemnickoir PeciyOanku'.
B aToMm acnekTe cypeOHaAd BAACTb B CUCTEME PA3AEAEHUSA FOCYAAPCTBEHHOU
BAQCTU SIBASIETCSI OAHOM U3 TPEeX COCTaBASIOUINX I'OCYAA@PCTBEHHOM BAACTH,
KOTOpasg YperyaAupoBaHa OTAEABHO B COOTBeTCTBHMU ¢ KoHcTHUTynmel, a oT
OCTAABLHBIX COCTABASIOUINX I'OCYAQPCTBEHHOM BAACTU OTAEAEHA YCAOBHO (CT
2., 1.1 u raaBa 3 Korcrurynum - CypebHasa BaacTh). CoraacHo cT. 81 Konc-
TUTYLUHU CyA€OHYIO BAACTh OTIPABASIOT HE3aBUCUMEIE CYABI, TO €CThb, C OA-
HOU CTOPOHEI, CyABI, OOpa3yroljue CUCTEMY CYAOB (B COOTBETCTBHUU CO CT.
91 KoHCcTUTyIUU - PallOHHEBIE, KPAEBHBIE, OKPY KHBIE CYABI, BepxoBHEIN Cyp
u BepxoBHbINT ApMuHUCTpaTUBHEIN Cya), @ ¢ Apyror cTopoHsl, KoHCcTHUTY-
nuoHHEIN Cyp Kak CypAeOHBINM OpraH, BBEIIIOAHSIONINU 3aIIUTy KOHCTUTYIU-
oHHOCTH (CT. 83 KoHCcTHUTYy1IUN).

2. Kak rapanmus 6ecnpucmpacmHblX peuwleHull cypell. B 3ToM aclekre
KoHcTuTyna npepycMaTpUBaeT, 9YTO CYAbH NPH BBIIOAHEHWHM CBOUX OO0S-
3aHHOCTEM AOAKHBI A€MCTBOBATH HE3aBUCUMO U HUKTO He MOXKET CTaBUTh
IIOA YTPO3y KX 0eCHpUCTPACcTHOCTH (CT. 82, . 1); CyABIO HeAb3s OTO3BaTh
IIPOTUB €Tr0 BOAU UAM IIepPeBECTU B APYIOHM CyA; HCKAIOUEHUS, CBS3aHHEIE,
B YAaCTHOCTH, C AUCHUIAMHAPHOM OTBETCTBEHHOCTBIO, IIPEAyCMaTpUBaeT
3aKOH (CT. 82, 1. 2); AOAKHOCTb CyAbM HECOBMEeCTHMaAa C AOAKHOCThIO [Ipe-
3upeHTa PecniyOAMKY, YAeHA IIapAAMEHTa UAU AIOOOU APYTOM AOASKHOCTBEO

1K0HCTI/ITYL[I/IOHHI>IfI 3aKkoH Yerckoro HanuoHaabHOTO coBetra Ne 1/1993 Sb., Koncrurymusa Yernickoi
PecrryOAMKH C TIONIpaBKaMM ITOCAEAYIONINX KOHCTHUTYIIMOHHEIX 3aKOHOB (Aanree TOABKO "KoHCTHTY-
"
nus’).



B c(pepe rocyprapCTBEHHOIO YIIPaBAE€HUS; 3aKOH YCTaHaBAUBAET, KaKue ellle
BUABI AESTEABHOCTHM HECOBMECTHMBI C MCIIOAHEHWEeM AOAKHOCTHBIX 00s-
3aHHOCTEN CyAbU (CT. 82, 1. 3); CyABH CYAOB CYA€OHOM CHCTeMBI Ha3Haya-
rorca IIpesnperToMm PecnniyOAnMKy Oe3 OorpaHWYeHUs BO BpeMeHHU (CT. 93, m.
1); cyapsl, IpUHUMas pellleHue, CBI3aH 3aKOHOM U MeKAYHAPOAHBEIM AOTO-
BOPOM, KOTOPHIY SIBASIETCS 4ACThIO IIPABOIIOPSAKE; CyAbs BIIpaBe OLeHUTH
COOTBETCTBUE APYTOro (IIOA3aKOHHOI'O) IIPABOBOI'O IIPEANMCAHUS 3aKOHY
HUAM TAKOMY MEXAYHAPOAHOMY AOTOBODPY (cT. 95, 1. 1). He3zaBucumocTs Cy-
AOB U CYAEU 3aKpeNAeHa TakKe XapTHUeU OCHOBHBIX IIPAB U CBODOOA?, C OA-
HO! CTOPOHE!, IIOAOJKEHHEM, Ha OCHOBAHMU KOTOPOTO MEeTHUIIUU He MOTYT
3aTparnBaTh HE3aBUCUMOCTH CyAd (CT. 18, m. 2), a ¢ Apyrod CTOPOHBI, Orpa-
HUYEeHUSIMH HEeKOTOPHIX OCHOBHBIX IIpaB AWYHOCTEM CyAel, KOTOophle He
UMeEIOT IIpaBa Ha 3a0acToOBKYy (CT. 27, II. 4), @ 3aKOH MOYXKeT OI'PAaHUYUTh UX
TaK)Xe B IIpaBe Ha IIPEAIIPUHUMATEABCTBO U APYTYIO SKOHOMUUYECKYIO Aesi-
TEABHOCTh, PaBHO KaK M B IIpaBe CO3AaBaTh IMOAUTHYECKHNE MapTUU U II0-
AUTHYECKHE ABUJKEHUS, & TaKKe OOBeAUHATHCS B HUX (CT. 44).

3) Kak KOHCTUTYIIMOHHO rapaHTUPOBAHHOE (PyHgAMEeHMAAbHOe CyObeKmUuB-
HOe NpoyeccyaAbHoe npapo. OTO IPaBO CHOPMYAUPOBAHO KaK IPABO Kaxk-
AOTO 4eAOBeKa AOOMBATHCS IIOCPEACTBOM YCTAHOBAEHHOU MPOIIEAYPHI CBO-
WX TpaB Iepep He3aBUCUMBIM W OeCIPUCTPACTHBIM CYAOM; YCAOBHUS U Ae-
TaAd peraaMeHTHUPYIOTCd 3akoHoM (m. 1 u 4 cT. 36 XapTtuu). 3pech peub
upeT o6 oToOpa’kKeHHUM IIpaBa B CIIPABEAAMBOM IIpoliecce Iepep He3aBHUCHU-
MBIM ¥ O€CHPUCTPACTHBIM CYAOM B COOTBETCTBUHU C MyHKTOM 1. cT. 6 EBpo-
IIeMICKOM KOHBEHIIMH IO 3allluTe IIpaB YeAOBeKa U OCHOBHBIX CBOOOA. Xap-
THS TakK’Ke IPeAyCcMaTpUBAaeT, YTO HU OAWH YEAOBEK He MOJKeT OBITh AU-
IIIeH CBOEr0 3aKOHHOTO CYABH, @ IIOABEAOMCTBEHHOCTBH CyAd U CYABU OIIpe-
AensgeTcs 3aKoHOM (cT. 38, 1. 2).

Il. NUaTepnpeTanusi He3aBUCUMOCTH CYAOB U CYAen
KoncrturynuonaeiMm CypoM

Bo Bcex onmMCaHHBIX IIAOCKOCTSAX HE3aBUCHUMOCTH CYAOB U cypelr KoHcTu-
TynuoHHBIN Cyp UP 3a 22 ropa cBoel AeITEABHOCTH pa3padoTar Ooraryro
IOAMKATypy. B Hell 3acukcupoBaHO, K IpUMepy, 4YTO, "Xoms ... B cgepe
NpaBocygusa gaxxe gemokpamuueckoe rocygapcmBo HEe CmMPeMumcs K MaKkcu-
M@AUCIMCKUM NPOrpammaMm, € gpyrol CmMOpPOHbl, OHO O00S3GHO C€O3gaBamb
UHCMUMYUUOHAAbHblE NDEGNOCHIAKU gASl PeAAbHOU He3aBUCUMOCMU CYgOB,
umoObl cMAbUAU3UPOBAMb UX NO3UUUI0 NO OMHOUWIEHUNO K 3AKOHOgAMeAb-
HOU U UCNOAHUMEABHOU BAGCMU, KAK BAWKHOIO IrocygapcmsBooOpa3yrouero,
HO B MO Xe BpeMs U 'noAeMuyeckoro siemenma’. He3aBUCHMOCTb cypel
"cogepxxum B cebe psig acneKmoB, KOMoOpble BMecme B3simble JOAXKHBL CO3-

2 XapTust OCHOBHEIX TIpaB M CBOGOA (AdAee TOABKO "XapTusi') oObsiBAeHa KOHCTUTYITMOHHBIM 3aKOHOM
Ne 23/1991 Sb., a TakKe oObaBAeHa mop Ne 2/1993 Sb., cornacHo m. 1 ct. 3 u cT. 112 KoHCcTHTYyIINI
SIBASIETCS YACTBhIO KOHCTUTYIIMOHHOM cHcTeMbl Yemckon PecryOankw.
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gamb npegnochblAKU gAsi MOro, 4moobl Cygbl MOIAU BbINOAHAMb CBOU 3agaul
u obsA3aHHOCMU, B YacmHocmu, B obAaacmu npaB u cBoOOg YeAOBEKA U
TPAKGAHUHA (...) HeKomopble U3 3muUX aCNeKMOoB MOIym uMemb HeMamepu-
QABHBLI Xapakmep, HeCMOmpsi HA MO, YMO KAXgblll makol acnekm, ec-
mecmBeHHO, OJHOBPEMEHHO Hecem B cebe U HeMamepudaAbHbll nogmekcm'™,

B KAOUEBOM pellleHHH, KOTOPHIM II0 IIpeproskeHuto [IpesmpeHTa pecityO-
AVIKU OBIA OTMeHeH PsipA IoAoKeHUM 3akoHa "O cypax U cyAbsax', KoHcTu-
TyuuoHHBIM Cya KOHCTaTUPOBaA: "PeaabHasi He3aBUCUMOCMDb CYJOB SBAA-
emcs cneyuguueckuM U HenpeMeHHbIM ampubymoMm cygeOHOU BAacmu,
OOOCHOBGHHBIM, a maxke mpebdyembim cm. 4 Koncmumyuyuu, B coomBem-
CmMBUU C KOMOPbIM OCHOBHblE NPABA U CBOOOGhl HAXOgAMCA NOg 3awumou
cygebRolU BAacmu, paBHO Kak u cm. 81 u 82 Koncmumyuyuu .... Yxe omme-
YeHHAs1 XapaxKmepHas 0COOeHHOCMb U cogepKaHnue cygeOHOU BAAcmU, CAe-
goBameAbHO, He MOrym Oblmb NOCMABAEHbl NOG COMHEHUe, NO3MOMY U eé
OCHOBHblE (PYHKUUU HeCcOBMecmuMbl ¢ Ar00ol gpyrol ¢oopmoll NpOHUKHOBE-
HuAa gpyrotli cocmaBAsouell rocygapcmBeHHOU BAACMU, NPegnochklAKa KOmo-
potl OblAa ... omMmeueHa ... B HelHewHel Koncmumyuyuu ... B cm. 82, n. 3 ...
CaegoBameAbHO, NPURYUN HE3QBUCUMOCMU Cyga uUMeem B 5MOM OMHoOUe-
HUU, KAK yXKe I'OBOPUAOCh, 0e3yCAOBHBIU Xapaxkmep, UCKAOUaoujull BO3MOX-
HOCmb BMeWameAbCmBA CO CMOPOHbl UCNOAHUMEAbHOU BAacmu. (...) Hesa-
BUCUMOCIMb Cygell, paBHO KAK U He3aBUCUMOCMb CygeOHOU BAacmu ... CBS-
3QHbl U HAXOGAMCS B COCMOSIHUU B3AUMHOU OOyCAOBAEHHOCMU, M. e. U C
becnpucmpacmHocmblo Cygbl u cyga. HezaBucumocmbs u becnpucmpacm-
HOCIMb ABASIIOINCA HeombeMAeMblMU ampubymamu nonsmusa "cyg’. Ero 6ec-
npucmpacmHocmb U HEe3adBUCUMOCMb ABASAIOMCA MeMU UeHHOCMmAMU, KOmo-
pble NPUHOCAM NOAb3Y BCEM, NOMOMY UMO 3MO OgHA U3 rapaHmull paBeH-
cmBa U npaBoBol 6e3onacHocmu B geMoKpamuueckoMm obujecmBe. Toabko
becnpucmpacmHblll cyg cnocoben obecneuums UCIMUHHOE NPABOCygue Bcer-
ga u BceM, npu 3MoOM OGHUM U3 CpegcmB, rapaHmupyowux becnpucmpacm-
Hocmb Cyga, ABASIEMCS He3aBucuMocmb cygeul'™.

[Tozke Koncrurynuonasii Cya BBICKa3aA CBOe MHEHUE O IIpepeAax Hesa-
BUCUMOCTHU CcyApel: "KoHcmumyuyuoHHAas rapanHmus He3aBucumocmu cygel
03HQua@em, WMo HUKMO He B NpaBe BMeWUuBAmMbCsl B pa3bupameAbCmMBO ne-
peg cygom u B BblHeceHUe cygeOHOro pewenus. (...) HezaBucumocmsb BblHe-
CEeHHbIX Cygbell pewleHull ... Mo He aOCOAIOMHOe noHsamue, a Haobopom,
OMHOCUMEeAbHOE, NOMOMY UMO Cygbs, NPUHUMAA CBOE peuleHue, He MOXKem
gelicmBoBamb NPOU3BOABHO, @ B PAMKAX 3AKOHQ, KOMOPALLU, OGHAKO, ... JOA-
JKeH Oblmb B COOMBEMCMBUU € KOHCMUMYyYUOHHOU cucmemol. Bnpouem, ec-
AU Obl CywecmBOBaAQ AOCOAOMHASA HE3ABUCUMOCMb, MO OHA Obl gelicmBo-
BAAQ KOHMPNPOGYKMUBHO, NOCKOALKY CKOpee Obl YCAOXKHAAQ, 4eM CNnocoo-

3 Pemenwme oT 15. 09. 1999 per. momep Pl. US 13/1999 (N 125/15 SbNU 191, 233/1999 Sb.).

* 3akom Ne 6/2002 Sb. O cypax, CyABAX, TPUCSIKHEIX M TOCYAAPCTBEHHOM VITPABAGHUM CYAOB, 06 HU3-
MeHEHUU HEKOTOPBIX APYTHX 3aKOHOB (3akoH "O cyaax U CyABsIX') OTHOCHUTCS K CyA@M, BXOASIIMM B
cyAeOHyI0 cucteMy, HO He K KoHcturynuonHoMmy Cyay.

° Pemenue ot 18. 06. 2002 per. momep Pl. US 7/02 (N 78/26 SbNU 273, 349/2002 Sb.).



CmMBOBaAQ npuHamulo peweRruld. Takum o6pa3oM, He3aBucumocmb cygeu
umeem cBou npegeAbl. OrpaHu4eHHOCMb 3AKOHOM, OGHAKO, HEe O3Haudem 3d-
BUCUMOCmMb Oom 3aKOHOgameAbcmBa. M no omHoweHUut0 K 3aKOHOgameAbHOU
BAGCIMU Cyghsi makKXe He3aBucuM. He3aBucumocmb Cyghu Om 3aKOHOQgQ-
meAbHOU BAGCMU O03HQUAem, 4mo 3aKOHOGAmeAbHOU BAQCmU 3anpeujeHo
OKa3blBAMb NPAMOE BAUSHUE HA pelWleHUs B KOHKDEMHbIX CAyuasX B Xoge
mekKyuiero npouecca. Ho smo He mewiaem 3aKOHOgameAbHOU BAACIU, gaxKe
Haobopom, 3mo ero rAaBHAA 3adgaud - yCMAHABAUBAMb NPABUAA U NPOUEJY-
pbl, Komopble 0ygym NPUMEHSMbCS CyghaMU B OMNPABA€HUU NpaBa’.

B pemrenun, KoTopslM KoHCTUTYIIMOHHEIN Cyp OTMeHHA IoAoKeHUe § 106
nyHKT 1 3akoHa "O cypax U CyABsIX', UTO IIO3BOASIAO OT3BIBATh IIPEACEAA-
TeAs] UAU 3aMeCTUTeAsI IIPEeACEAATEeAs AIOOOTO CyAd, "€CAM OH Cephbe3HBIM
00pa3oM MAU HEOAHOKPATHO HapylllaeT yCTaHOBA€HHBLIE 3aKOHOM OO0sI3aH-
HOCTHU IIPU HCIOAHEHUM TOCYAQPCTBEHHOI'O YIIPaBAEHUSI CYAOB', TOBOPHUT-
cs: "OgHUM u3 OCHOBHBIX yCAOBUUl gAsL BEPXOBEHCMBA NPABA ABASEMCS CUAD-
Hoe U He3aBUcuMoOe npasocygue. B rocygapcmse, xomopoe GoOAXHO Culu-
mambCsi roCygapcmBOM NPABOBLIM, CygebHas BAACMb GOAKHA paccmMampu-
BAmMbCs KAK OGUH U3 mMpeX MunoB BAACmMU, UMelowjuli mom e Bec, umo u
UCNOAHUMEABHASI U 30KOHOGAMEAbHAsl BAQCMU, OM KOMOPKIX CygebHas
BAQCMb gOAXKHA Oblmb B HAUOOAbWEU cmeneHu He3aBUCUMQ, NPU 3MOM Cy-
gebHas BAQCMb NOAb3YemMcs 0CO00 omMeueHHOU KOHCMUMyyuoHHOU 3awju-
molti He3aBUCUMOCMU, KAK eJUHCMBEHHAs] U3 mMpeX MunoB BAaacmu. AQHHbLU
npunyun OblA B OOAbWelU UAU MeHbWel cmeneHU BHegpeH B KOHCmumyuuu
60ABLWUHCMBA CMPAH MUpd, UHOTgd gaXke U B MeX rocygapcmaax, rge npa-
Bocygue He ObIAO (uAU He siBAsemcs) ge-¢hakmo He3daBucumbiM. CyujecmBy-
em ONACHOCMb, 4MO 3MOMm NPUHUUN ocmaemcsi BCero Aullb meopemuuiec-
Kol KOHCcmpykyuell, ecAu coOOCMBEHHO MeKCm KOHCmumyuyuu uAu xoms Obl
NpaBoBble NPegnUCAnUsl, KOMOpbIMU PyKOBOgCmMBYemcs npaBocygue, He go-
NOAHSIM gpyrue NPUHYUNbL, KOMOpble MOXKHO U3BAeub U3 KOHcmumyuul
60ABLWUHCMBA 3ANAGHOEBPONENCKUX CMPAH, d MAKXe U3 HauboAee BAKHBIX
MeXgyHAPOgHbIX JOKYyMEHMOB, KACQroWUuxcsi npobAeMamuKu He3aBUCUMOC-
mu cygebrou Baacmu'.

B pemrenun, npuaaroM B 2007 ropy, Koucrturynuornssii Cyp oxapakTepu-
30BaA HE3aBUCHUMYIO CYAe€OHYIO CHMCTEMY KaK HEM3MEeHHYIO 4aCTbh KOHCTH-
TYIJMOHHOTO NopsipAka: "Koncmumyyuonnblll Cyg ucxogum u3 NpegnochlAKl,
Ymo NPUHYUN He3aBUCUMoOCcmu CygeOHOU BAQCIMU ABASEMCS OGHUM U3 cyule-
CMBEHHBIX aMpuOymoB geMOKpamuuecKoro npaBoBoro rocygapcmsa (cm. 9,
n. 2 Koncmumyuuu). TpeboBanue He3aBUCUMOU IOCMUUUU UCXOgUM U3 gBYX
UCIMOYHUKOB: HeUmpaAbHOCIMU Cygel KaK IapaHmuu CnpaBegaAuBoro, oec-
NnpucmpacmHoro u 00beKMuBHOIo CygeOHOro pasbupameAbcmBa u obecne-
YeHUus NpasB u CBOOOG OMgeAbHbIX AUl Cygbel, "omMeXKeBaHHbIM" Om NoAu-
muueckol Baacmu. HezaBucumocmsb cygetl obecneuena rapanmuamu ocooo-

® Pemenue ot 28. 5. 2005 per. Homep Pl. US 60/04 (N 96/37 SbNU 297, 264/2005 Sb.).
7 Pemenue ot 11. 06. 2006 per. momep Pl. US 18/06 (N 130/42 SbNU 13, 397/2006 Sb.).
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ro npaBoOBOro cmamyca (K KOmopblM cAegyem OmHecmu HecMeuw,aeMOCMb,
Heom3blBaeMOoCmb, HEeNPUKOCHOBEHHOCMb), d MAKXe rapaHmusMu OpraHu-
3QUUOHHOU U GOAKHOCIMHOU HEe3aBUCUMOCMU OM OPraHOB, NPegcmaBASIO-
WUX 30KOHOgAMEAbHYO, U OCOOEHHO, UCIIOAHUMEAbHYIO BAACMb, PABHO KAK
u omgeaenue cygeOHOU BAQCIMU OmM 3GKOHOGAMEAbHOU U UCIOAHUMEABHOU
BAQcmel (B 4aCmMHOCMU, Yepe3 NPUMeHeHue NPUHYUNA HecoBMecmumocmu).
C mouku 3peHua CogepXXAHUS, He3aBUCUMOCMb Cygel obecneyeHa ux CBs-
3QHHOCMbIO AUWb 3AKOHOM, M. €. UCKAIOUEeHUEeM KAKUX-Aubo 3AeMeHmOB Cy-
6opguHayuu B NpUHAMUU CygeOHbIX peuleHull™.

ITI. Moaeas ynipaBaeHHus cyA0B B Hemickoin PecriyOauke -
IIOCTOSIHHO OTKpI:ITBIﬁ BOIIpOC

B npunnune KOHCTUTYIMSI OCTaBASET BONIPOC YIIPABAEHHUS CYAOB B KOMIIe-
TeHIINU 3aKOHoAaTener. OO yIIpaBA€HHH IIPABOCYAUEM BOOOIIe He YIIOMU-
HaeT M He yUpe)KAaeT HUKAKUX CIeIMaAbHBIX OPraHOB TaK Ha3bIBAEMOTO
CYAEUCKOTO caMoynpaBAeHUA. [loKa epMHCTBEHHOU IIOIBITKOM WCIIOAHU-
TEeABHOW BAACTH IO BOIPOCY KOHCTUTYIIMOHHOTO PEryAUPOBAHUS IPOOAe-
MaTUKU YIIPABAEHUSI CYAOB CTaA IIPAaBUTEABCTBEHHBIM IMPOEKT HONPAaBKU K
Koucturynum, patupyemeini peBpareM 2000 ropa’, KOTOPBIU IIPEAYCMATPH-
Ban co3panHme BepxoBrnoro CoBema npaBocygusi, B 3aAa9y KOTOPOTO BXOAU-
A0 OBI COOAIOAEHME HE3aBUCHUMOCTH CYAOB M Cypel. Yuactue CoBeTa B yII-
PaBAEHUM CYA@MU AOAJKHO OBIAO COCTOSITh, B YaCTHOCTH, B IIPEACTABACHUU
[Tpe3upeHTy pecniyOAMKH IIPEAAOSKEHUN IO KaHAMAATYPaM Ha AOAKHOCTB
Cyped (B HacTogdllee BpeMd Ae (PAKTO 3TO BBIIIOAHSET IIPABUTEABCTBO IIO
NIPEANOKEHUI0 MUHUCTPA IOCTHUIVN) W KAHAUAAQTYP AAS Ha3HAYeHWs Ha
AorkHOCTU [IpeacepaTens u 3amectutenel [pepcepaTens Bepxosruoro Cy-
AQ, @ TaK’Ke IIPEANOKEHUN II0 UX OT3BIBY (B HaAcTodlllee BpeMd 0e3 TaKoro
IIPEANOSKEHNI UX HaszHavaeT [Ipe3mpeHT pecniyOAmKM cpokoM Ha 10 aeT, u
0e3 KOHTPaCCUTHAIIMY TPEeMbeP-MUHUCTPA, IIPU 3TOM OH OTpaHWYeH B CBO-
eM BBIOOpe - B COOTBETCTBUHU C TOAKOBaHMeM KoHctuTynmuoHHOro Cypa' -
cocTtaBoM cyaer BepxoBHoro Cypa). CoBeT AOAKEH OBIA COCTOATH M3 16
YAEHOB C NATUAETHUM CPOKOM moAHomouni, [IpeacepaTterem CoBeTa AOA-
KeH OBIA OBITE [IpepcepaTens BepxoBHOro Cyaa, 7 YA€HOB AOAJKHEBI OBIAU
OBITH N30paHbl BCEMU CYABSIMH M3 CBOETO COCTaBa, a 3aTeM IIO YeThIpe YAe-
Ha KaKAOM mnanatod IlapraMeHTa M3 4KMCAA 3aCAY’KEHHBIX AHUIL B OOAQCTH
mmpasa.

Ho mockoabky npoekt B [laraTe AenyTaTOB OBIA OTKAOHEH, HOBBIM 3aKOH
O CyA@X M CYAbSIX COXPAHUA CYIIECTBYIOUIYIO MOAEAb I'OCygapCMmBEHHOI'O
ynpasAeHus cygamu, OpraHaMu KOTOPOU SBASIOTCS IIPEACEAQTEAU U 3aMec-
TUTEAU NPeACeAaTeNel COOTBETCTBYIOIIUX CYAOB, @ €€ IleHTPAAbHBIM Opra-
HOM - MunucrepctBo ioctunmu. ['ocypapcTBeHHOe yIIpaBA€HUE CYAAMU

8 Pemrenne ot 16. 07. 2007per. Homep PL. US 55/05 (N 9/44 SbNU 103, 65/2007 Sb.).
9 TTaraTa penyrtaroB 2000, III-ro co3wiBa, uspanue 541.
10 pemenue ot 12. 9. 2007 per. Homep Pl. US 87/06 (N 139/46 SbNU 313).



CO3paeT AT CYAOB YCAOBUS AL HapAeKAIler'o OTIIPaBA€HUS IIPaBOCYAUS,
0COOEHHO TI0 MEePCOHAABHOM, OPraHU3aIMOHHOM, YKOHOMUYECKOM, hUHaH-
COBOM U BOCIIUTATEABHOM YacCTH, & TaK)Ke OCYILIeCTBASIET HaA30p 3@ HapAe-
>KaIUM UCIOAHEHHEeM 33Aa4, BO3AOKEHHBIX Ha CyAbl. MUHUCTEPCTBO OCY-
LIEeCTBASET yIpaBAeHUEe CYAaMU HCKAIOUHTEABHO CPEeACTBAMU, IIPEAYCMOT-
PEHHBIMHU 3aKOHOM, IIPU 3TOM YIIpaBA€HHe OKPY)KHBIMM, KpaeBBIMH U
PaMiOHHBIMUM CYAaMU OCYIIECTBASIETCS MM HAIIPSMYIO HAU depe3 IIpeACeAa-
TeAeU JTUX CYAOB; yIIpaBaeHHe BepxoBHBIM CypoM U BepXOBHEIM AAMU-
HUCTPaTUBHBIM CyAOM OCYILECTBASIETCS TOABKO Uepe3 IIPeACepaTeAell 3TUX
CYAOB. B 4acTHOCTH, eKeropHo, UCXOAS U3 KOAUYEeCTBA pacCMaTpHUBaeMBIX
A€A, MUHUCTEPCTBO YCTAHaBAWBAeT AAS Ka’KAOTO CyAa UYUCAO CyAel, Io-
MOIIIHUKOB M CTAPLINX CyA€OHBIX YNHOBHUKOB (B BepxosHOM Cyae - 11O AO-
TOBOPEHHOCTH C IIPEACEeAATEeAeM, B OCTAABHBIX CYAAX - IIOCA€ 3asgBA€HHUS
npepcepaTeAs CyAd), YIPaBAdeT U OpraHU3yeT IOATOTOBKY KaHAUAATOB (yC-
TAaHABAMBAET AAS Ka’KAOTO KPAeBOI'O Cypd MX KOAUYECTBO), OpPraHU3yeT U
obecnieunBaeT NpHeM CIelVaAN3UPOBAHHBIX CYA€OHBIX 3K3aMEHOB, BEAeT
MOHUTOPUHI U AQeT OLIEHKY XOAY AEWMCTBUU CYAOB (KpoMme BepxoBHOro) B
VIPaBA€HUU U NPHUHATUU PelIeHUN, UCXOAS U3 COOAIOAEHUS IIPUHIUIIOB
AOCTOMHCTBA AECUCTBUU U CyA€OHOM 3THUKM, HAOAIOAQET 3a XOAOM IIpOIec-
ca Ha IMpeAMeT HeOoITPaBAAHHBIX 3aAeprKeK. MUHUCTP IOCTHUIIUU MOJKET Ha
AIOOOTO CYABIO IIOAQTH 3ad9BA€HUE O BO30Y’KAEHUM AUCHUIANHAPHOIO Pas-
OUpATEeABCTBA. XOTS 3aKOHOM IIPEAYCMOTPEHO CO3AaHUE CygeliCKUX COBe-
moB, u30UpaeMbIX Ha 5 A€T CYABbSIMH AQHHOI'O CyAQ, OAHAKO OHM SBASIOTCS
AUIIb KOHCYABTA@TUBHBIM OPTaHOM IIPU IIpeACepaTere CyAd, KOTOPHBIM AaeT
CBO€ 3aKAIOUeHMe II0 BOIIPOCY NepCOHAAbHBIX Ha3HaueHUM U paccMaTpu-
BaeT IIPeANOKEeHUS OTHOCUTEABHO IIAaHa paboTHL CyAa.

B xoae nmepecmoTpa noaokeHul 3akoHa 'O cypaX M CYABSIX', 0O6KarOBaH-
HbIX [Ipe3snpeHToM pecnyOauky, KoHctuTynuoHHEIN Cyp yKe B 2002 ropy
OTMEHUA IIPAKTUUYECKU BCe ero IIOAOJKEHUS, PerAaMeHTHPYIOIe UCIIOAHe-
HMe TOCYAQPCTBEHHOTO YIIPAaBACHUSI CYAAMU Ha OTAEABHBIX YPOBHAX CYA€O0-
HOM CHCTeMBl UX IpeAcepaTeAsIMU. [1py 3TOM OBIAO YCTAaHOBAEHO, UTO "me-
Kywee cCoCmosiHUE, KOrga UeHMPAAbHbIM OPraHOM TIOCygapCMBEHHOTO yI-
paBAeHUsl cygamu siBAasilemcsi MuHucmepcmBo OCmuyuu, a camd cygeOHast
BAQCMb He uMeem coOOCMBEHHOI'0 NpegcmaBumeAbHOrO0 OPraHa HA ero ypoB-
He (kakoll ke opran 6blA Obl NPU3BAH B3siMb HA cebs1 pOAb MUHUCMEPCMBA
B KAGPOBbIX BONPOCAX, A MAKXe HAG30paA 3a NPOPEeCcCUOHUAbLHBIM YPOBHEM
cygell, u BO3MOXHO, B gpyrux obAacmsax pPyKOBOgCMBA U OCYW,eCMBAEHUS
ynpasAenus npasocyguem), no mHenuro Koncmumyuyuonnoro Cyga, B goc-
mamoyHolU cmeneHu He UCKAIOUdem BO3MOKHOCMU KOCBEHHOTO BAUSIHUS UC-
NoAHUmMeAbHOU BAGCIMU HA CygeOHyl0 BAGCMb (Hanpumep, nymeM pacnpege-
AeHUusl OI0gIKEeMmHbIX CPegemB U KOHMPOAsL 34 UX UCNOAb30BaHueM). B mo xe
BpeMsa OblA0 yKasaHo, umo "Koncmumyyuonnomy Cygy He mpebOyemcs pe-
wamse, KAKUM nymeMm gOAXKeH peulambCs BONPOC OCyuweCmBAeHUsl ynpaBAe-
HUsl Cygamu, NOCKOABKY 3MO 3agaua 3aKoHogameAbHOU BAacmu. SOma
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BAQCMb, OGHAKO, IPU BblOOpEe MOgeAu CygeOHOro ynpaBAeHUs JOAKHA OblLAQ
Obl cmporo cobArogamb pazgesenue rocygapcmaenHOU Baacmu'™'.

Ha pemrenue KonctuTynuonHoro Cyapa IIPaBUTEABCTBO OTPEarupoBas0 B
2003 ropy IlpoekToM O BHeCeHWHM IIONPaBKU B KOHCTUTYyHHIO, KOTOpas
AVIIIIb AQKOHUYHO AONOAHMAAQ II. 2 cT. 91: "TocyprapcTBeHHOe yIIpaBAeHUe
CYAOB peraaMeHTHUpyeTcsl 3aKOHOM". B IOSCHHUTEABLHOM 3alucKe IIpaBU-
TEABCTBO YKasano, 4YTo "u3 ob6ocHoBanus pewenusi Koncmumyuuonuoro Cy-
ga MOKHO 3QKAIOYUMb, YMO OCHOBHOU NPUYUHOU omMeHbl NOAOXKeHUlU 3a-
xoHa "O cygax u cygbsix', peryAupyrouux ocywecmpAeHUe rocygapCmBeH-
HOIO ynpaBAeHUsA CygaMu UX npegcegamensmu, He ABASeMCsi OGHO3HAUHOE
ybexxgenue, 4mo gaHHbIU CNOCOO OCyujeCmBAEHUA I'OCYgapCmBEHHOIO yIi-
paBAeHUA CygaMu NPUHUUNUAABHO NPOMUBOPEYUM NPUHYUNY He3aBUCUMOC-
mu npasocygus ... OcyujecmBAeHUe rocygapCmBeHHOI'O YNpaBAeHUA Cygamu
yepe3 ux npegcegameAell B Ue€UICKOM, A paHee YeXOCAOBAUKOM NpaBocyguu
uMeem QAaBHIOI mpaguuuio, HauuHasa co BpeMmeH Ilepsoili Pecnybauku (a
BO3MOJKHO, ewje go eé BOBHUKHOBEHUSl), U coomBemcmByem B 0OWeM CMbIC-
Ae BKAIOUEHUO CygeOHOU BAQCMU B KOHCMUMYUUOHHOE peryAupoBQHUE U
paccmampuBaeMoe 3gech pa3geieHue MeXgy UCNOAHUMEAbHOU U cygeOHOoU
BAacmamu. (...) Tom ¢gpakm, umo rocygapcmpeHHOe ynpaBAeHUEe Cygamu Bbl-
NOAHAIOM CygblU, He ABASlemCsl BMeWAMmeAbCIMBOM UCIIOAHUMEABHOU BAACIU
B CcygeOHyl0 BAacmb, a Haobopom, npegcmasisem coboli ocaabreHue ee
BAUSIHUA HA CygeOHY0 BAACMb - HAOAIOgaem 3a yKpenieHueM He3aBUCUMOC-
mu CcygoB u cygel om UCNOAHUMEABbHOU BAGCIMU B MAKOU YyBCMBUMEABHOU
chepe, KaKk ocyujecmBAeHUe IOCygapCmMBEeHHOI0 YNPABAEHUS B DPA3HbIX CY-
gax". Ho 1 3TOT TIpaBUTEABCTBEHHBLIN TTPOEKT He OBIA MPUHST, OAHAKO 3TO
HUKaK He U3MEHHAO COXPaHeHWe BBIIIeOINCAaHHOM MOAEAUN IOCYAAPCTBEH-
HOT'O YIIPaBAE€HHS CypaMU, KOTOpas OblAa BHOBb BKAIOUEHA B 3aKOH IIyTeM
BHeCeHMs ITOIIpaBKU Ha OCHOBaHMU 3akoHa Ne 192/2003.

Kouctutynmonusiti CyaA B BOIIPOCE YIIPABAEHUS IPAaBOCYAMEM IIO3AHEe OT-
MeTHA: ... B geMokpamuieckux cmpaHax Hem eguHOl MOgeAu Opranu3ayuu
ynpaBAeHusl cygamu, Hao6opom, MOKHO TOBOPUMb O NAIOPAAU3Me 3MuUX MO-
geaeli. CoBpeMeHHble cuCmeMbl eBpPONeliCKUX CMPAH B OCHOBHOM HAXOgSM-
Csl NOg BAUSIHUEM UX KOHCIMUMYUUOHHO-NPABOBLIX MpaAguuyul U CKopee siB-
ASIFOMCST PE3YALIMAMOM NOCMeNeHHOro, MegAEHHOro pa3Bumust. 3a UCKAIOUe-
Huem cm. 6 EBponeiickoli KOHBeHUuU O 3awjume NPAB 4eA0BEKd U OCHOBHbIX
cB000g, a maxke Hexomoprlx pekomeHgauul Coema EBponwkt uau OOH,
omcymcmayom ooujue, 6oAee gemaibHO pa3pabomaHHble CMAHGapmbl Op-
raHu3ayuu u ynpaBAeHusi npaBocygus. (...) Hecmompsi Ha MHOXecmBO UHC-
MUMyUUOHAABHBIX MOgeAell CygeOHOr0 ynpaBAeHUsl, MOXKHO BO BCEX eBpO-
netickux cmpaHax uAu rpynnupoBKAX cmpaH HabAwogamb obuwjue yepmsl. Bo
Bcex cmpaHnax EBponelickoro cor3a (...) cobarogaemcs npuHuyun He3aBUCU-
mocmu cyge6HOU BAacmu, 0ygbh MO HA KOHCMUMYUUOHHOM, 3A4KOHHOM YPOB-
He UAU OH BblmeKdem U3 NPAKMUKU (HO NO-PA3HOMY UHMEPNPEMUPOBAH).

! Pemmenwe ot 18. 6. 2002 per. momep Pl US 7/02 (N 78/26 SbNU 273, 349/2002 Sb.).



Cobarogaemcsi He3aBUCUMOCMb KAKGOIr0 OMJeAbHOIO Cyghbl, U MOAbKO B He-
KOmMOpbIX CMPAHAX NOBblUEHHOe BHUMOHUE YygeAsiemcs He3aBUCUMOoCmU
npasocygus B UeAOM, MO ecmb KaK mpembel BAacmu B rocygapcmse. OHa
rapanmupyemcs Aub0 nymem nepegauu 3HAUUMEAbHbIX NOAHOMOUUll Bep-
XOBHOMY coBemy npaBocygus (Mmanaus, @panyus, Henanus), aubo gugpge-
peryuayuell ynpaBAeHUs NpaBocygueM U rocygapCmBEeHHOIO YNpaBA€HUA B
pamkax kaaccuueckoli mogeau (Il'epmanus, ABcmpus)"”.

CoxpaH4IoIYyIOCd MOAEAb 'TOCYA@PCTBEHHOIO yIpaBAeHHsA cypamu” Konc-
TUTYNUOHHBEIM CyA KPUTHYECKU OI[€HUA B CBOEM peIlleHHH, IIPUHATOM B
2014 ropy, B KOTOPOM yKasaa, 4TO "y cygeOHOU BAacmu B HQUIUX KOHCMU-
IMYUUOHHbIX YCAOBUAX Hem CBOero npegcmaBumeAbCmBd, HO, HeCMOMPsL HA
amo, cygebHylo cucmeMy BosraasAsrom gsa BepxoBubix Cyga, u oHu BoaeU-
HeBoAelU B 5molU cumyauuu gOAXKHbl MAKXKe Urpamb HENPEeAOXKHYIO pPOAb
npegcmasumeaeti cygebrol Baacmu"?. OAHAKO 3TO CIIOPHOE YTBep>KAeHUe
(kaK u3-3a ABHOTO CABHTa K MOAEAU 'BEPXOBHOI'O COBeTa IIPABOCYAUS',
TaK’Ke U IIOTOMY, 4YTO OHO OCBOOOJKAAET OT POAM IIPEACTABUTEAST CYAeOHOMI
BAractu KoHcturynmonusd Cyp), ITIO-BUAMMOMY, He OKa’KeT HUKAKOT'O BAU-
sIHUSA Ha CypAbOy oOCy>kpaeMbIX HblHe [lapaaMeHTOM M3MeHeHHN B KoHCTH-
Tynuio. HelHelllHee IPaBUTEABCTBO TAKKEe He COOMPAETCs OTKA3BIBATHCS OT
AEUCTBYIOIIE MOAEAU YIIPABAEHUS CYAAMHM, IIOCKOABKY B CBOU [IpoekT o
BHeCceHUM u3MeHeHu# B KoHcturynuio B utoHe 2015 ropa'® He BHECAO HU
OAHOIO M3MEeHEeHHUs B 3TOM HAIlIPABA€HHUU, U B IPOTPAMMHOM 3asiBA€HUU 00
9TOM TaK’Ke HHUYero He YIIOMUHAEeTCs.

OT 6OpBOBI 3a yUpPEeKAeHUEe 'TpPeACTaBUTEABCKOTO" opraHa CYAOB OOIIen
IOPUCAUKIINYA He OTKa3biBaeTcs HellICKUM COI03 CyAel, KOTOPBIM Kak JacT-
Hasl IpaBOBas OPraHU3aIys, OO BEAVHSIIONIasT OOABITYIO YaCTh YEIICKUX CY-
AeH, ABAdgeTcs 4aeHoM MexgynapogHou accoyuayuu cygeu. B nporpam-
MHOM 3asiBAeHuu cBoero PecnybaukaHnckoro coBema B anpeae 2015 roga 6bi-
AO 3QSIBAEHO, 4MO "MPOgJoAKUMEAbHOE BpeMsi Opranu3auyusi noguepKuBaem
Heu3bexxHocmb yupexgenusi BepxoBnoro CoBema npaBoCcygusi, KAK OpraHd
CaMoOynpaBAenusi, Komophblli 6bl uUMeA HeoOXOguMble NOAHOMOUUS gAsl Ka-
YeCmBEHHOr0, OMBEMCMBEHHOIO U HENpPepbLIBHOTO YNPABAEHUs CygamMu u
gocmolinol 3awumbl He3aBucumMocmu cygoB u cygeli. HolHewlHss1 cucmema
gaem oceuky B onpegeAeHUU OCHOBHBIX NPOOAEeM NPABOCygusi, 0OHAPYKenus
U NPOGBUKEHUs UX peuwleHul; NPUHUMAIOMCS MOALKO BpeMeHHble U Yacmuy-
Hble Mepbl, KoOmopble He Begym K gAUMEAbHbIM NOAOKUMEAbHBIM U3MeHeHU-

"

AM .

OTHOCUTEABHO 3THUX YCUAWM HBIHEITHUN MHUHUCTP IOCTUNMN OTMeTUA: "FOc-
muyusa 3aMKHyma Ha cebe, CKAQGbIBAEMCsA IMAKOe owyweHue, 4mo Agu
3gech pagu OCmMuyuu, HO OCMUYuUs goAXHA Oblmb pagu Atogel”. TIpeace-
AaTeAb BepxoBHOro AAMHHHCTPATUBHOTO CyAd OTpearupoBaA Ha 3TO BBIC-

Ka3bIBaHUE CAEAYIOIMIMMM CAOBaMHU: "Omo ucmuHHas npasga. Kakgbii

12 pemmrerme ot 10. 07. 2014 per. momep Pl. US 28/13, nyskTH 50, 52.
13 ITanaTa penyratoB 2000, IlI-ero cosbiBa, uszpanue 506.
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KOHCIMUMYUUOHAABHBIU gesmeAb (KOHCIMUMYUUOHAAUCI) U BCe OPIaHbl NyO-
AUYHOU BAQCMU GOAKHBL BCerga NOHUMAMb, YMO OHU 3gech He pagu cedA.
IOcmuuyus smo ocosnaem, 2000l Cygbs, B omAUYUE, HANPUMEDP, OM MUHU-
cmpa ocmuuyuu, eXegHeBHO HAXOgUIMCs B KOHMAKmMe C AIogbMU U pewaem
ux cnopel. Tak Ha3blBaeMblll HAPOG He BOCNPUHUMAEMm CygblO B KOHMeKcme
HEeKOero BbINOAHEeHUs obeuwjanul, a OygHUYHYO JKU3Hb HE BUgUI HA MOHU-
mope uAu B cpegcmsBax maccosoll uHgopmayuu. KoHeuHo, Mbl He HyXXgaeM-
€51 B moM, 4mo0Obl Kakoli-Aubo MuHUCMp HOcCmuyuu HaM nepegasBais, 4mo ca-
MoynpaBAeHue Mbl 3ACAYKUM MOrga, Korga smo notimem".

AOCTUKeHNe KOHCEHCYCca Me’KAY HCIOAHUTEABHOM BAACTBIO U CYABSIMU O
MOAEAU CyAeOHOro yIpaBAeHHs IIO-Ipe’kHeMy ocTaeTcsl B Hernickoit Pec-
IyOAMKe IIPOOAeMOM, pellleHre KOTOPOM AeXKUT B AOATOCPOUYHOM IlepCleK-
THUBE.

IV. Okhaapsbl cypeit - cepuan nmoka u3s 15 cepunt

VHTepnperanyell MOHATUS HE3aBUCUMOCTH cypelr KorcTtutynuoHHBIN Cyp
3aHUMAACS 4allle BCero Ha (poHe 3aKOHOAATEALHBLIX M3MeHEeHUY OTHOCHU-
TEeABHO OKAAAOB CYA€HM, Ha OCHOBAHMU KOTOPBLIX HEOAHOKPATHO YTBEPIKAa-
AVICH ype3aHus, AU00 B (popMe U3BATHS "AOIMOAHUTEABHOM" 3apIAAaThl (Tak
Ha3bIiBaeMoOM 13-o¥1 m 14-o¥ 3apmaat), "3aMopa’kmBaHUSA" pocTa 3apaboT-
HOU IIAATHI, BDEMEHHOTI'O CHU)KEHHUS 3apaObO0THOM IAAQTHEI AU YCTAHOBAEHUSI
OoAee MEAAEHHOTO TeMIIa €€ pocTa. 3a nmocaepnue 15 aer (1999 - 2014 rr.)
Koucrurynuonnsi Cya IO 3aIpOCy HEKOTOPHIX CYAOB OOIIeN IOPUCAUK-
UM IIPUHSAA HQ OCHOBAHMU II. 2 cT. 95 KOHCTUTYIIUU IIO 3apIAaTaM Cypen
B OOIIEeN CAOKHOCTHU 15 pellleHUM, IPUYEM B AEBATHU CAy4YadgX 3alpoC OBIA
XOT$s1 OBl YaCTUYHO YAOBAETBOPEH, @ B IIeCTU CAyYasiX 3alpoC OBIA OTKAO-
HEH WAU II0 HeMy OBbIA BBIAQH OTKa3. Takoe "KoneOaHue" B IPUHSATUU pe-
LIeHNHY MHOIAA CBSI3BIBAAOCH C U3MEHEHUSIMHU B cocTaBe KOHCTUTYIIMOHHO-
ro Cyaa, a Tak)Xe C TeM, YTO HeKOTOphle pelleHUsl IPUHUMAAUCh C He3Ha-
YUTEABHBIM II€PEBeCOM TI'OAOCOB, HEOOXOAMMBIX AASL OTMEHBI ITOAOKEHUU
3aKOHa (He MeHee 9 m3 o0wlero uncaa 15 KOHCTUTYIIUOHHEIX CYA€l), O 4eM
TOBOPUT U OOABIIIOE KOAWYECTBO Pa3HBLIX MHEHHMU IIO0 3TUM peUIeHUSIM.

Kaxk 3agBasga caM KoncturynmonHsl Cya, y’Ke BO BTOPOM M3 3TOU CepUu
pelleHu B er0 I0OAUKAType II0 BOIPOCY O IIPUEMAEMOCTU PECTPUKIINN 3a-
PabOTHOM IAATHI, OTPA’KAIOIIUXCS Ha CYABSAX, CTAAKMBAIOTCS ABA IIOAXOAQ:
IIEPBBIU IIOAXOA, BO30OAAAABIINU B IIepBOM pelleHuu B 1999 roay, ocHo-
BBIBAETCSl Ha MHEHMU, YTO PECTPUKTUBHBEIMU BMeIllaTeAbCTBAMU B 3apIiAa-
TBL CyAeM 3aKOHOAATEeAM "obeclyeHuBalOm OGHY U3 OCHOBHbIX geMOKpamu-
yecKux yeHHocmel, Komopasi npegcmaBieHa He3aBucumocmbio cygel'. I'lo
MHEHHIO CTOPOHHHMKOB AQHHOI'O IIOAXOAQ, TaKOe OTpaHUYeHUe "SIBASETCS
IIPOAOMOM B HeKoe "HeombeMaemoe" npaso cygeli Ha Heype3aHue (PUHAH-
COBbIX BO3HAIPWKgeHul, npegocmaBAsieMblX UM B KauecmBe rapaHmull ux
He3aBucumMocmu u npaBoBol 6e3onacHocmu”. BTOpo¥W TOAXOA, HAITPOTUB,
cuyTaeT Ba’KHBIM IIOAUEPKHYTH, YTO B CUTYyalllM, KOTAQ AEMCTBHS 3aKOHO-



AaTenel 3aTPOHYAU MaTePUAABHYIO OOeCIIe4eHHOCTH OOIeCTBEHHOU cde-
PBL B IIEAOM "HECXOgHAS OUEHKA rocygapCmBOM MOABLKO OGHOU IDynNnbl On-
AQuuBAeMblX AUY, - Cygel, gaKe ecAUu OHU 3aQujulljeHbl B 3HQUUMEAbHOU cme-
NeHu KOHCMUMYUUOHHbIMU MepaMu NpegocmopoXHOCMU NPUHUUNA He3a-
BucumMocmu, 6ygem 03HAYAMb B gAHHOM KOHMeKCcme MaronpuemMaeMoe npe-
umywecmpo”. TToaromy "Koncmumyyuonnsii Cyg npuznaem, umo cygbu Cy-
goB obueli IpucCquKyuUu He HAXO0gsAMCsi B HEKOM "MPABOBOM U 9KOHOMUYEC-
KoM Bakyyme", komopblli 6bl UX NOAHOCMbIO U30AUPOBAA OM OKpyxaroujell
3KOHOMUueckolU u coyuaabHOU pearbHocmu. CAegoBAmMeAbHO, HEeAb3S Kame-
ropuuecku ymsaep)Xgamb, 4O CyghUu CYgoB o0ujell opucqgukyuu uMerom
npeumyujeCmBeHHOe NPABO HA MAKYy0 MAMepuaAbHyX0 00ecneieHHOCMb,
Komopass HUKOuUM o0pa3om He MoXkem Oblmb 3AKOHOgameAbHOU ¢opmol u
HU Npu KAKUX obcmosimeAbCmMBAX He Moxem Obimb usmeHeHda. C gpyrou
cmoponsel, Koncmumyyuonnwti Cyg garek om MHEHUA, TAACAWEro, 4mo
3apnaama cyget goAXHA OblAd OblMb NOGBUXKHBLIM (PAKIMOPOM, 3ABUCAUWUM
Om CUNOMUHYMHbIX npegcmaBAeHull mou uAu UHOU IpynnupoBKU B NpABU-
meabcmBe”. TI03TOMY pPeCcTPUKINN B OTHOUIIEHUN (PMHAHCOBBIX BO3HArpa-
AeHum cypert Koucruryruonusii Cyp cumTaeT "uckArouumeAbHOU mepou,
Komopas moKem OblMmb ONPABGAHA MOABKO CEPbE3HBIMU NPUYUHAMU U AUUWb
B KOHmMeKcme obuelli copazmepHOl KOppeKmuUpoBKU 3apabomHol nAamhbl BO
Bcell cepe rocygapCmaeHHbIX npegcmasumeelti U pabomHukoB. TOABKO B
5mMOM KOHmMeKcme MoXxem Oblmb NPU3HAHO BO3gelcmBue GQUHAHCOBBIX

w Iy

npobaAem rocygapcmsa u HA 3apabomuyro naamy cygel

B pemenusax KoucrurynuoHsoro Cyaa B BOIIPOCe O KOHCTUTYLIMOHHOCTH
PeCcTpUKIUY B OTHOIIEHUU 3apabOTHOM IAQTHL CYAeM OCOOEHHO 3@ IIOCAEA-
HUe TSITh AeT BO300AaAAA TIEePBHIM OAXOA. [TpeobaapaeT Tesnc, 9To "3apn-
Aama cygell B WUPOKOM CMbICAE, JOAXKHA OblMb CMAOUABHOU, HECHUXaeMoU
BEAUHUHOU, @ OMHIOgh HEe NOGBUXKHBIM (DAKIOPOM, KOMOPbIU KAALKYAUDY-
emcs mol uAu UHOU rpynnupoBKoU B NPABUMEAbCIBE, NOMOMY 4o, K npu-
Mmepy, 3apniama cygel Kaxemcs eli CAUULKOM BbICOKOU NO CPABHEHUIO C 3Q-
pabomnoll naamoll rocygapCmBeHHbIX CAYXaWUX UAU gpyrou npogeccuo-
HaAbHOU rpynnod... ",

OpHako y>Xe B pelieHu#, npuHAToM B gHBape 2007 ropa, KoHCTUTYIIUOH-
HeIM Cya B CAydae, KOTAQ 'peub ugem He O CHWKEHUU UAU OMHAMUU ... NO-
AAQrarowerocss Cygbe BO3HAIDAKGeHUS 3a BbUIIOAHEHUE JOAKHOCIMHBIX 005-
3aHHOCmeU, a O Mepe, B pe3yAbTaTe IPUHATUS KOTOPOM TOABKO Ha ABA IO-
Aa OBIA CHUYKEH TeMII POCTa 3apabOTHOM IIAATEI, BEIPA3UA OCHOBHOM Te3HC,
HUCXOASA U3 KoToporo Aad KorcrutrynuoHHOro Cypa OCHOBHEIM KPUTEPHEM
BBIICHEHHUS, COCTOSIAOCEh UAU He COCTOSIAOCH B Pe3yAbTaTe NIPUHATUSA Mep B
cdhepe omaaThl TPyA@ CyAeM ypesaHHe 3apIAQThl, CTara KOAUHECMBEHHO
BBIPQKEHHAS MAMepuaAbHAsl obecneieHHOCIb cygel B Buge ux oowero go-
xoga B kareHgapHoM rogy . KoHcTuTyumoHHBIN CyA A0OaBHA, UTO U3 €ro

4 Pemmenue ot 15. 9. 1999 per. Homep Pl. US 13/99 (N 125/15 SbNU 191, 233/1999 Sb.).
' Pemenwme or 11. 06. 2003 per. Homep Pl. US 11/02 (N 87/30 SbNU 309, 198/2003 Sb.).
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HBIHEITHEeN IOAMKATYyphl "HeAb3sl OOOCHOBATH IIOCTOSTHHOE U 0OecCIopHOe
IIPABO Ha €XKEerOAHBIM POCT 3apabOTHOM IIAATHL CYAEHN'®, TAKUM 00pa3oM Io-
Ka3aB Pa3HUIly MeXXAY KOHCTUTYIIUOHHO AOIIYCTUMBIM IIPUOCTAHOBAEHUEM
TEMIIOB POCTa 3apabOTHOM MAaTHl ('3aMopa’kuBaHUEeM") U HEKOHCTUTYIIU-
OHHBIM COKpallleHHeM AOXOAOB IIO0 CPaBHEHUIO C AOXOAOM, KOTOPBIN yKe
PEaAbHO OBIA AOCTUTHYT, T. €. (PAKTUYECKU ITOAYUYEHHBIM 3a IIPEABIAYIIUNNI
mepuop, "’

Chaepyroliui Ba>KHBIU Te3UC, KOTOPHIN NIPOCAESKUBAeTCA B IIpaKTuke KoHc-
TuTyuoHHoro Cyaa, chopMyAMpPOBaH TakK: "'Ba>kKHBIM 3A€MEeHTOM rapaHTUU
aAEKBaTHOU MaTepPHUaAbHON 00eCIe4eHHOCTU CYAeM C TOUKM 3peHUs IPUH-
UIa Pa3jAeAeHUusI OCYAAapPCTBEHHOM BAACTU Ha 3aKOHOAATEABHYIO, UCIIOA-
HUTEABHYIO U CyAeOHYIO U TpeOOBaHUSA UX B3aUMHOI'O PABHOBECHUS CAEAY-
eT pacCMaTpUBaTh TAK’Ke NPSAMYIO CBA3b MeXKAY 3apIAATOMN IIpeACTaBUTE-
Ael 3aKOHOAQTEABHOUW MW MCHOAHUTEABHOM BAACTEM, C OAHOU CTOPOHBI, U
3apIAQTON CyAel, C APYrol CTOPOHBI. KOHCTPYKIIMSA 3aKOHA O 3apliAaTax
IpeACTaBUTEAEH TOCYAQPCTBEHHOM BAACTH, KOTOpPas C IIOMOUIBID €AWMHOU
0a3bl 3apabOTHOM TAATHI U 3aKOHOM pPerAaMeHTHPOBAHHBIX KO3(PPUITHEH-
TOB rapaHTUPYET, YTO OAHOBPEMEHHO C YBeAWYeHUeM 3apIIAaT NPeACTaBU-
TeAel 3aKOHOAATeABHOM U MCIIOAHUTEABHOM BAACTEM B TOU JKe CTelleHU aB-
TOMaTUYECKN YBEAMYATCS OKAAABL CYAEW, IIPEACTaBAdIeT Ba’KHYIO, BKAIO-
YeHHYIO B IIPABOIIOPSIAOK TapaHTHUIO TOTO, UYTO COOTHOIIEHUE MaTepHuaAb-
HOI 00eCIIe4eHHOCTU IIpeACTaBHUTEAel PAa3AWYHBIX BeTBeM BAACTH OyAeT
coxpaH4aThcs U B OyayieM' . OpHako Koncrturynuonssiii Cya B CBOeM pe-
meHun 2014 ropa IMOAHOCTBIO OTKA3aACsd OT 3TOr'O Te3uca'.

B pemenuu, npurarom B 2011 roay, Koncturymuonnsiti Cya, CChIAASACH Ha
CBOM TPEABIAVIIINIE pelleHWd U PelleHUs ITOABCKOTO KOHCTUTYIIMOHHOTO
Cyaa, yKasaa, 4TO M3 AQHHOU I0AUKATYPHI 9BCTBYIOT CAEAYIOIINE OCHOBHBIE
00001IIaIoNIe TTOAOKEHUS:

1) ouenka KOHCMuUMyUUOHHOCIMU pecmpukyul 3apabomHoOU NAQMbl B OIMHO-
weHuu cygel Ha onpegeAeHHbIl NePUOg ONPegeAeHHOro roga nonagaem
nog getlicmBue NPuHYUNA He3aBucumocmu cygeu,

2) KOHCMumyuyuoHHbLU cmamyc cygel, ¢ OGHOU CMOPOHBL, U NpegcmaBume-
Aell 3aKOHOgameAbHOU U UCNOAHUMEABHOU BAdcmel, 0OCOOeHHO rocygap-
CMBEHHOIO ynpaBAeHus, ¢ gpyroli CMOPOHbL, OMAUYAEemMCs B CUAY NDUH-
yuna pasgeAeHUsA BAACMU U NPUHUUNA He3aBucuMmocmu cyget, umo
npegnoaAaraem MarKe pasHble BO3MOXHOCIMU gAA 3aKOHogameAel npo-
BOgUMb pecmpUKyuu B OMHOWEHUU 3apnAam cygel NO CPABHEHUIO C
BO3MOXXKHOCIMAMU NOGOOHBIX OTPAHUYEHUl B gpyrux ooAacmsax nyoAudHoU

cepnl;

1® permenue or 16. 01. 2007 per. momep Pl. US 55/05 (N 9/44 SbNU 103, 65/2007 Sb.), IIyHKTHL 55 1 57.

17 Pemrrenne ot 16. 01. 2007 per. momep Pl. US 55/05 (N 9/44 SbNU 103, 65/2007 Sb.), IYHKTHI 55 u 57.

'8 Perrenne per. Homep Pl. 2S 55/05, myHKT 59; pernenue per. Homep Pl. US 13/08, myHKT 52.

19 Permenme ot 10. 07. 2014 per. Homep Pl. US 28/13 (161/2014 Sb.). CpaBH. pa3HLIX TOUEK 3PEHUS cy-
Aent PapoBana CyxaHeka u SlHa Mycuaa.



3) BMewameAbCMBO B MAMEPUAAbHYO o0ecneueHHOCmb cygel, raparHmupo-
BQHHYIO 30KOHOM, He gO/UKHO CMamb BblpAKEHUEM NPOU3BOAQ 3AKOHOGA-
meaell, @ gOAKHO OCHOBBIBAMbLCSI HA NPUHUUNE NPONOPUUOHAAbLHOCMU,
JOAKHO OblMb ONPABJAHO UCKANOUUMEABHBIMU O0OCMOAMeAbCMBAMU, HAN-
pumep, msUKeAbIM (PUHAHCOBBLIM NOAOKEHUEM IroCygapCmad, d MAkxe npu
BbINOAHEHUU 3MOI0 YCAOBUA (OAXKHbl OblmMb NPUHAMblI BO BHUMAHUE
JOAKHOCIMHblE OMAUYUA Cygel u npegcmasumerell 3aKOHOgAmMeAbHOU U
ucnoAHumeAbHoOU BAacmel, a 0OCOOEHHO roCygapCmBEHHOIO YyNpPABAEHUSA,
maxkoe BMewameAbCmMBO He JOAKHO SIBUMbCS OCHOBAHUEM gAsl onaceHud,
Kacarouwjuxcsi OrpaHu4enusl gocmouHcmsa cygell, UAU BbIpAXKeHUEeM KOHC-
MUMyUYUOHHO HEeNnpueMAeMOro gaBAeHUs 3AKOHOgameAbHOU U UCNOAHU-
meAbHOU BAacmell Ha CygeOHYI0 BAGCHb.

B ykazarHOM caydyae KoHcTuTynuoHHEBIN Cyp He YCTAHOBHUA, UTO A€PULUT
duHaHCcOB Henckol PeciyOAUKE B MEeKAYHapPOAHOM CPaBHEHUM SIBASIETCS
9KCTPAOPAUHAPHBIM, 3aTeM aKI[€eHTUPOBAA AOATOCPOYHYIO TEHAEHIIUIO CHU-
JKEHUSI ¥ 3aMOPa’KUBAHUSA 3apabOTHOM IIAQTHI CyA€H, UTO OLeHUA KaK OT-
XOA OT PAllMOHAABHBIX COOTHOIIEHUM MeXKAY YPOBHEM 3apaOOTHOU IIAATHI
CyAel M 3apabOTHOM IAATHL B FOCYAAPCTBEHHOM YIIDABA€HUM. Takoe BHI-
paBHUBAHUE SAKOOBI BEAET K CHUJKEHHUIO COIMAABHOTO IIPECTHKA CYAEN.
Koncturynuonnsii Cyp TakKe OTMETHA BHEOYEPEAHOUW POCT 3apIAaT B
nyoangHoM cekTope B 2010 ropy, KOTOPHIM OH CUMTAA HECOBMECTHMEIM C
3asIBACHHOM IeABI0 O HeOOXOAMMOCTU 3KOHOMUUZ,

B nocaepHeM Ha AQHHBIM MOMEHT PEIIEHHHU IO BOIPOCY 3aplAaT CyAeU B
2014 ropy Koncturynuonubsii Cyp yKasaan, YTO 'NOgGBepruuch cepull 3dsB-
AeHull CygoB, OH NOBMOPHO O3HAKOMUACA C MHeHUeM cygelcKkou obujecm-
BEHHOCINU, KOMOPAs HEeCOMHEeHHO NOHUMAem U gOAKHA NOHUMAMb, 4INO B
CAyuae 3KOHOMUYeCKUX mpygHocmel B yCIMAHOBAEHHOU KOHCMUMYUUOHHOU
obAacmu OrpaHuU¥eHuss MOTym KOCHymbCs U cygeOHolu Baacmu. Takue orpa-
HUYeHUus, OGHAKO, B OMBEJeHHOU UM 00AACMU gOAXKHBL OblMb COPA3MEPHBL-
MU u He co3gaBamp HepaBeHCmBA'. (...) B paMKax HeouyuaAbHOro MHeHus
KonctutynuonHsil Cyp 3aTeM HNPUIIEA K CAEAYIOLIEeMY BBIBOAY: '[Ipu nos-
mopHeIX pa3bupamerbcmBax B Koncmumyuuonnom Cyge BMewameAbCMBA
3QKOHOGJAMEeAbHOI'O OPIaHA OKA3UAUCh NPOU3BOABHLIMU, U B COOMBEMCMBUU
C NOACHUMEABHOU 3aNUCKOU MOXKHO NPegnoAoXumb O HAMEPeHUU OKa3amb
gaBAeHUe HA CHUWXKeHUe pa3Huubl cpegHel 3apabomHol naambl U 0a30BOU
3apabomnoti naamel cygel. Takoe gaBAeHue HeAb3 NPOCMO ONpPaBgamhb
Olog’KemHbIMU pacxogamu HA 3apadomuylo naamy cygeu, ¢ gpyrou cmopo-
Hbl, CygeOHAsA BAQCIMb CyweCmByem He 3d npegeaaMu 3KOHOMUYecKoU pe-
AABHOCIMU T'OCYgapCmMBA, U YKA3AHHAs PA3HUUA He ABASIeMCS KOHCIUmyuyu-
OHHO HENPUKOCHOBEHHOU BeAUYUHOU. ANl BMewameAbCMBA B Hee JOAXKHbL
Oblmb OYeHb BeCKUe aprymeHmbl, NOgMBepKgeHHble PEIyASPHbIMU QHAAU3A-
MU (PUHAHCOBOro BO3HAIPAXKGeHUsl B TOCYygapCMBEHHOM CEeKImope B YCAOBU-
AX Cyw,eCMBEHHO OIPAHUYEHHBIX BO3MOXHOCMeU rocygapCcmsaa B COOmMBem-

2 Cwm. B TOM e penreHuu per. Homep Pl. US 28/13, myHKT 58.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLITMOHHOE ITPABOCYAME B HOBOM TBICAYEAETUN

57



58

PAAOBAH CYXAHEK. KOHCTUTYIIMOHHBIV CYA YEIIICKOU PECITYBAWKU

CmMBUU C KOHCIMUMYUUOHHOU rapanmuel He3aBucuMocmu cygeOHOU BAAC-
mu'"'.

TeM He MeHee Ba)KHO HAllOMHUTb, UYTO IIMPOKas IPa’kpaHCKasi OOlleCcTBeH-
HOCTb U BAMSATEAbHBIE TOAOCA IOPHUAMYECKOU OOIeCTBEHHOCTU SIBHO He
pa3AeAsiIoT yOesKAeHHe, Ha KOTOpoe OnupaeTcs IoCAepHee pellleHre KoHc-
TUTyuroHHOro CyaQ, T. €. 4TO 3apaboTHasA IlAaTa CyAel OTcTaBana OT YpOB-
Hs, KOTOPOTO OHAa AOAJKHA OblAa y’Ke AQBHO AOCTUTHYTh. He Tak paBHO Ha
3TOT CYeT AAKOHUYHO BBIPA3UACH, HaAIlpUMep, Ipodeccop KOHCTUTYLMOH-
Horo mpaBa Bamaas ITaBanuex™, KOTOPBIM Ha BOIIPOC 'noueMy npasocygue
He obAagaem coomBemcmBylOUUM aBmopumemom?” oTBeTHA: ... B HeKoTO-
PBIX CAydYasX, Ka’kKeTCs, YTO IIPaBOCyAUe SIBAGeTCS BCEMOIYIIUM, BAACThb
HMHOTAQ 3AOYIIOTPeOAdeT U OTUY KAQeT NPUHIUIIBI AeMOKPATUYeCKOT'0 IroCy-
AapcTBa. Aayke CyAbM He MOTYT CTaTh CIeIMaABHOW He IOABeprarollencs
KPUTHKe KacTOM. S1 UMelo B BUAY He TOABKO 3KCIECChl OTA€ABHBIX AUIL, KO-
TOpble MOI'YT TaK’Ke IIPOSIBUTBHCSI U B TOCYAQPCTBAX C HENPePBIBHOM, AOA-
oY NIPABOBOM TPaAUIIMEN. S MMero B BUAY Te CAy4Yau, Koraa KoHcturyiu-
oHHBIM Cyp OTKa3bIBaeTCsl OT TOTO, YTOOBI IIPABOCYAHE€ COAMAAPHO IIPOSIBU-
AO yYacTHe B 3KOHOMUM B OOIIeCTBe Tak ke, KaK U APyTHe IOAPa3AeAeHUs
rocyAapcTBa. Sl He MOTy COTAAQCUTBCA C TeM, YTO HEOOXOAMMBIM YCAOBUEM
He3aBUCHUMOCTHU IIPABOCYAUS SIBAGETCS TO, YTOOBI TOABKO y HETO OCTaAach
HEeIIPUKOCHOBEHHOM U IIPOAOASKAAA PACTH 3apabOTHAs IIAATa, B IPOTUBHOM
CAydae OHO He OyAeT IpHUHUMATh OeclpucTpacTHble pelleHus. CoAupap-
HOCTb B 3KOHOMMH, KOTOpas 3aTPOHET 3aKOHOAATeAel, Ipe3UAeHTa, 4Ae-
HOB IIPAaBUTEABCTBA, NMOAMIIUIO U APyTHe TOCyAApPCTBeHHBIE OPTaHbI, O3Ha-
4yaeT, YTO Y HUX Ha 3aKOHHBIX OCHOBAHUSX IIOCAe COKpallleHUs 3apab0THOM
IIAQTHI IIOSIBUTCA BO3MOJKHOCTb BO3HMKHOBeHUsd Koppynuuu? KakoBa poAb
MOpPAABHEBIX (paKTOpOB? B rocypapcTBeHHOM alllapaTe eAUHCTBEHHOU IIeH-
HOCTBIO M @BTOPUTETOM He MOXKeT OBITb aBTOPUTET AeHer U COOCTBEHHOC-
TH, IOCKOABKY TOTAQ TOCYAQPCTBO pa3pyuIuTcs ™.

SUMMARY

The constitutional system of the Czech Republic establishes the independ-
ence of the judicial power in three aspects:

1) As the structural principles of the Constitution of the Czech Republic,
2) As the guarantee of impartial decisions made by the judge.
3) As constitutionally guaranteed fundamental subjective procedural right.

2 Tam xe, IIyHKTHL 76 1 97.

2 TTpodeccop JUDr. Banaap ITaBauuek, CSc., OUETHEIH AOKTOP, AOATOE BPEMsl 3aHHMAaA AOAJKHOCTh
3aBeAyIoIero KadeApol KOHCTATYIIMOHHOTO IIpaBa IOPUAMYECKOro (akyabTeTa KaparoBa yHHBepCH-
TeTa B Ilpare; HarpakaeH 28. 10. 2015 ITpe3uaeHTOM peCIyOAUKH rOCYA@PCTBEHHOM HArpapou - Me-
Aanbio "3a 3acayru” (B oO6AACTH HAYKM).

B Amcrsr, Bemn. XLIV, Ne 3/2014, ctp. 21-22; unTtepssio 07. 06. 2011, aBTopu3osano B ceHTsiope 2013 T.



During its activity the Constitutional Court has developed the substantiat-
ed case law. In regard to the suggestion of the President of the Republic
on a number of provisions of the Law "On Courts and Judges", the
Constitutional Court stated: "The real independence of the judicial power
is a specific and essential attribute of judicial power which is justified and
required by Article 4 of the Constitution, according to which the funda-
mental rights and freedoms are protected by the judiciary, as well as art.
81 and 82 of the Constitution". Later, the Constitutional Court expressed
its opinion on the independence of judges in the scopes of the constitu-
tional guarantee of judicial independence remedies that nobody has the
right to intervene in the proceedings before the court in adjudication. The
decision, by which the Constitutional Court repealed the provision of § 106
paragraph 1 of the Law "On Courts and Judges”, which made it possible
to withdraw the chairman or deputy chairman of any court, "if s/he seri-
ously or repeatedly violates the statutory responsibilities in the exercise of
state administration of courts", provides: "one of the main conditions for
the rule of law is the strong and independent judicial power."”

The Constitution leaves the issue of management of courts within the com-
petence of the legislature. On the administration of justice, it is not even
mentioned and does not establish any special bodies of the so-called judi-
cial self-government. So far, the only attempt of executive power on issues
of constitutional regulation of review over the courts was the government's
draft amendments to the Constitution, dated February, 2000, which pre-
scribed the establishment of the Supreme Council of Justice, the task of
which would include observance of the independence of courts and judges.
But since the project was rejected by the Chamber of Deputies, the new
law on courts and judges retained the existing model of public administra-
tion by the courts. The Constitutional Court critically assessed the contin-
uing pattern of "state administration of the courts" in its decision of 2014
according to which "In our constitutional conditions, the judicial power,
does not have its own representation but, despite this, the judicial system
is headed by two Supreme Courts and in this situation they nolens volens
should also play an indisputable role of the judicial power."”

However, it is important to recall that the general civil society and atti-
tudes of the legal community do not clearly share the opinion expressed
in the recent decision of the Constitutional Court, i.e., that judges' salaries
have lagged behind the level they should have achieved a long time ago.
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SAIIMTA HEBABUCHUMOCTH
CYIOEBHOMU BJIACTH B PAMKAX ITPUHSATUS
KOHCTUTYIIMOHHBIM CYIOM CJIOBAIIKOM
PECIIYBJIUKH PEIIEHUY O COOTBETCTBUH

ITPABOBBIM HOPMAM

UBETTA MAILIEMKOBA

IIpedcedamenv Koncmumyyuonnoeo Cyoa Croeauxou Pecnybauku

C momMmeHTa yupexpeHusa KoncrurynuonHoro Cyaa CaoBankoil PecryOau-
KU (panee - KorcturynmonHe Cya) Koncrurynuonssii Cya B paMKax Cy-
AOIIDOU3BOACTBA O COOTBETCTBUU IIPABOBBIX HOPM MHOTOKDPATHO 3aHMMaA-
Csl pacCMOTPEHHEM BOIIpOCa O TOM, He BMEIIWBAIOTCS AW 3aKOHBI, IIPUHS-
TBIe CAOBALIKMM 3aKOHOAATEAeM, HeIIpUeMAeMBIM CIIOCOOOM B He3aBUCHU-
MOCTB CYAOB OOlllel IOPUCAUKIIAY IIPU OTIIPABA€HUM IIPABOCYAUS, IIPUYEM
KouctutynnonHusii CyA B HECKOABKUX CAyYasX IIDHUIIEA K BBIBOAY, YTO
paccMaTpuBaeMbIll 3aKOH HEIOCPEACTBEHHO KacaeTcs IIPOOAeMBbI He3aBU-
CUMOCTU CYAOB.

B paMkKax MoOero BBICTYIIA€HUS I XOTeAd OBl KOPOTKO O3HAKOMHUTBL Bac c
ABYMs IIOCA€AHUMMU - NPUHATHIMU B 2013 1 2014 IT. - aKTyaABHBEIMHU pellle-
HuaMu KoHcturynmoHHoro Cyapa, KacarolUMUCS NPOOAEMATHKU He3aBU-
CHMOCTH CYAOB, B KOTOPBIX KOHCTUTYIIMOHHBIU Cyp OTMETHUA HEAOIIYCTHU-
MO€e 3aKOHOAATEABHOE BMEIIATEeABCTBO B HE3aBUCUMOCTH CAOBAIIKHUX CYAOB
OO011TeN IOPUCAUKITUU.

I. TTocranoBreruem Ne PL. US (KoHcturyumonusin Cya) 99/2011 Koncru-
TynuoHHBIN Cyp 11 Aekabps 2013 r. IpHUHSGA pellleHUe O HeCOOTBETCTBUU
Koucturynuu CP HeKOTOpHIX ITOAOKeHHU 3akoHa HamuonansuHoro Cobe-
Ta ChoBankon Pecry6amkm Ne 120/1993 Cs. 3ak. "O6 ycAOBHSAX BO3HAar-
PaKAEHUS OTAEABHBIX BBICIIMX IOCYAAPCTBEHHBIX AOAKHOCTHBIX AUIL CAo-
Bankou PecnyOAuKmM" B ITOCAepAHEM pepaKIIUM, KacaloIuXcsl BO3HArpakae-
Hug cypei. C npepcTaBAeHUEM O PACCMOTPEHMHU BOIIPOCA KOHCTHUTYIIUOH-
HOCTH AQHHBIX IIOAOKEHUM oOpaTHAach rpynmna us 35 apenyraroB Haruo-
HaabHOro CoBeTa, a Takke ['eHepaAbHBIN IPOKYpoOp, TpudyeM KOoHCTUTYIIU-
oHHBIN Cyp coepMHUA 00a IIPeACTaBA€HUsS B OOlllee IIPOKU3BOACTBO.

OcnaprBaeMbIMHU TTOAOKeHUsIMU 3akoHa "OO YCAOBUSX BO3HATpPa>kAEHUS
HEKOTOPBIX BBICHIUX TOCYAAPCTBEHHBIX AOAKHOCTHBIX AHI, CAOBaIKOMU
PecniyOAmKHM" 3aKOHOAATEAL PepOPMUPOBAA YCAOBUS MX 3apabOTHOM IAa-
THI TaKUM 0OpPa30oM, UYTO TPHUHSA UX C AePUITUTOM TYOAMUYHBLIX (DPUHAHCOB.



I'pynna aenyraToB M 'eHepaAbHBINM NIPOKYPOP BO3PAa3WAHU, YTO HOBOE IIpa-
BOBO€ PEryAMpPOBaHUE A pacyeTa 3apabOTHOM IAATHEL CyAeH U 3aMOPa’Ku-
BaHMe X 3apadboTHOM mAATHL B 2011 ropy He HaXOAATCA B COOTBETCTBUMU C
KOHCTUTYILIMOHHBIM IIPUHIIUIIOM HE3aBUCHUMOCTH CYAOB M CYA€M U C IIPUH-
IUIIaMU [IPABOBOI'O T'OCYAAPCTBA. 3agBUTEAM I[OCYUTAAU HEIPUEMAEMBIM
TOT (PAKT, UTO HCIOAHUTEAbHAs YW 3aKOHOAATEAbHAas BAACTH COKpAIaioT
UAM APYIHMM CIOCOOOM OI'PaHUYMBAIOT YCAOBHS BO3HAUPA’KAEHUS CYAEH,
TaK KaK 3TO IIPOTHBOPEUYUT IIPUHIUIY TPOMHOTO pa3spAeAeHHUs BAACTU B Ae-
MOKpPATHYEeCKOM I'OCyAapCTBe U IIPUHIIUITY He3aBUCUMOCTU CyAeOHOM Baac-
Tu. MaTepuaarbHOe oOecliedeHue CyAer AOAKHO BOCIIPHMHMMATHCS KaK CTa-
OUABLHOE U He IOAAQIOIleecsl COKpAIleHUI0, OHO He MOJKET CTaTh T'MOKUM
daKTOpoM, KOTOPEIM IPOKN3BOABHO MOI'YT PACIOPSKaThbCS UCIIOAHUTEABHAS
U 3aKOHOAATeAbHas BAACTU. [1o MHeHUIO 3afBUTEAelN, UHTEHCUBHOCThH BMe-
LIaTeABCTBA B YCAOBMS BO3HArpPaKAEHUS CYAeM AOCTHUTAA TaKOI'o YPOBHS,
YTO BO3MOJKHO OAHO3HAUHO KOHCTATUPOBaTh HaAWUMeE MPOTUBOPEYUS C
KOHCTUTYLIMOHHBIM IIPUHIIUIIOM HE3aBUCUMOCTH CYAeH.

[Tpu paccMOTpeHUU OoCHapruBaeMOr'o0 HECOOTBETCTBUS ONPEAEAEHHBIX ITOAO-
>KeHUU 3aKOHa COOTBETCTBYIOLIUM NOAOKeHusaM KoHcturynuu KoHCTUTY-
nuoHHBIN Cyp HCXOAUA U3 CBOEHM CYIIeCTBYIOUIEH IOAWKATYPHL C y4eTOM
TEeKCTa HeKOTOPBIX AOKYMEHTOB, IIPUHATHIX, B IIepBYIO odepepb, COBETOM
EBpoOIEl, KOTOPEIE KAaCaAMCh BOIIPOCOB BO3HArpakKAeHUs cyapei. VM3 pas3Bu-
THS IOAUKATyPhl MOJKHO CAeAaThb BEIBOA, 4TO KoHcTuTtynuonHHBIM Cyp C
KOHCTUTYIIMOHHOM TOUKM 3PEeHUs CUMTAaeT AUCTapMOHWYHBIM MHTEHCHUBHOE
U apOuTpapHOe BMENIaTEeABCTBO B BOIIPOC BO3HAIPA*KAEHUS CYAeH, UTO MO-
KeT 03HauyaTh HECOOTBETCTBUE CTaThe 144 KOHCTUTYIIMH, rapaHTUPYIOIIEeNl
HHAWBUAYAABHYIO CYAEHMCKYIO He3aBUCHUMOCTE OTAEABHEBIX CyAel. ['opmuHOe
3aMOpa’kuBaHre 3apabOTHBIX IIAAT B IIEPUOA SKOHOMHUECKHUX IIpoOAeM
KoHctutynmonHeM Cyp HUKOIAQ He CAaHKIIMOHUPOBAA KaK HECOOTBETCTBY-
omee Kornctutynuu. TakuM AOAKHO OBIAO OBITH AUIIEL IIOBTOPSIOLIEeCs
OTKAQABIBaHHE COCTABHOM YacTHU 3apaOOTHOM IIAATHEI CyABH, TaK Ha3bIBae-
Mag 14-asd 3apraaTta.

Koncrurynmonnsii Cya B IpeAMETHOM IIPOU3BOACTBE IO AEAY UCXOAUA U3
PYHKIIMOHUPOBAHUS MeXaHU3Ma OIPEeAEeA€HHS BO3HArpPa’KAEHMS BBICIIUX
TOCYAQPCTBEHHBIX AOAJKHOCTHBIX AWII, COTAGCHO OCHapHUBaeMbIM ITIOAOKEHU-
ssM 3akoHa "OO0 YCAOBUAX BO3HATrPa>kA€HUS OTAEABHBIX BBICIIIAX T'OCYAAp-
CTBEHHBIX AOAKHOCTHBIX AmIl CaoBarikol Pecmybauku”. B cooTBeTCTBUU C
5THUM IIPABOBBLIM PEryAMpOBaHUEM 3apabOTHas IAATa B pa3Mepe TpexKpart-
HOM cpepHeM 3apabOTHOU MAAThl pabOTHUKA B cepe akoHOMUKU CAOBAIl-
Kol PecnyOAUMKU B IIPEABIAYIIEM KAaA€HAAPHOM TOAY COKpalllaeTcs Ha S5
IIPOIIEHTOB - €CAU AOAG Aecpunira OropkeTa OOIIeCTBEHHOTO YIPaBAEHUS
ChoBa1lkol PecnnyOAMKY M BHYTPEHHETO BAAOBOTO MPOAYKTA COCTABALET 3-
5 mponeHTOB, Ha 10 HPOIEHTOB - €CAM YKa3aHHAd AOAS COCTaBASIeT O-7
IIPOIIEHTOB U Ha 15 MPOIIEHTOB - €CAM 3Ta AOASI COCTaBAsIeT 7 U OoAee TIPo-
1IeHTOB. V3 Toro dakTa, 4TO 3aKOHOAATEAB BKAIOUHA B 3TO PETyANPOBaHMTE
AUIIB BBICHIUX TOCYAAPCTBEHHBIX AOAJKHOCTHBIX AMI], MOJKHO CAEAATh BHI-

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLITMOHHOE ITPABOCYAME B HOBOM TBICAYEAETUN

61



62

MBETTA MAIIEMKOBA. KOHCTUTYLIMOHHBIN CYA CAOBAIIKOU PECITYBAUKHA

BOA, UTO IIeABIO 3aKOHA SBAGETCS, IIPe’KAe BCero, yCTaHOBAEHME B OTHOIIIe-
HUM K HUM KakKOM-TO O0COOOM KOMOUHAIIUU FIOPUAMUYECKON U ITIOAUTHUUYECKOU
OTBETCTBEHHOCTU. HO CyAbM BBIXOAAT 3@ paMKU I'PYIIBI BEICIIUX I'OCYAAp-
CTBEHHBLIX AOAKHOCTHBIX AMI], KOTOPBIX KacaeTcs 3akKoH. OHM He3aBUCH-
MBI, UX HA3HAYalOT OeCCPOYHO, MX He M30UpAloT rpakpaHe, OHU HECYT
IOPUAWYECKYIO, @ He IIOAUTUYECKYI0 OTBETCTBEHHOCTH U, B KOHEUYHOM CYe-
Te, B OTAWYUE OT IIPAaBUTEABCTBA, HUKaK He MOTYT IIPSIMO IIOBAMSATH Ha pas-
BUTHE ITyOAWYHBIX (PMHAHCOB.

KoucturynmonHei Cyp OTMETHA, UTO BKAIOUEHHEM KOHIIeNIIUY B3UMaHUSI
HEYCTOVWKHU 3a COCTOSIHHEe IYOAMYHBEIX (PMHAHCOB B IIOACYET 3apabOTHEIX
IIAQT CyAeM B MX MaTepuarbHOe oOeclieueHUe OBIA BHECEH KOMIIOHEHT ap-
OUTPApPHOCTH, HENIPO3PAUYHOCTU. DTO HEOOXOAUMO OTAMYATHL OT 3aMOpPa’kKu-
BaHM4 3apabO0THBIX IAAT, CBA3AHHOTO C CEPbE3HBIMU IKOHOMUYECKUMU Me-
paMu, IPeAIpPUHMMAeMBIMU B CAydae BO3HUKHOBEHUS KpPHU3HUCA. 3aMopa-
>KMBaHKe 3apaboTHOM mHAaThl cyAer B 2011 ropy coraacHo ocniapUBaeMbIM
noAosKeHUaM 3akoHa "OO6 yCAOBUSAX 3apabOTHOM IIAQTBI OTAEABHBIX BBIC-
IIUX TOCYA@PCTBEHHBIX AOAKHOCTHBIX AUl CAroBankon Pecnyoanku” Konc-
TUTYLUOHHBIN Cyp He paccMaTpHUBaA M30AMPOBAHO - KaK OAHOPA30BOEe 3a-
MOpa’kuBaHUe, KOTOpPoe A0 CHUX IIOpP C KOHCTUTYIIMOHHOM TOYKMU 3pEHHUS
CuUTaeT aKIeNTUPYeMBbIM, & PaCCMaTpPUBaA KaK IIOATOTOBKY aKTHBU3AIlUMU
HOBOHN (DOPMYABI AAS pacueTa 3apabOTHOM MAQTHL CyA€M, UMEHHO IIO3TOMY
3TO PeryAupoBaHMeEe CUUTAeT He COOTBEeTCTBYIOIIUM NYHKTY 1 cTaTteu 144, a
TakkKe NyHKTY 1 cratbu 1 KoHcTuTynum. B OTHOIIEHUWM CYIIeCTBYIOIIEN
MOAEAU BO3HATPAKAEHUSI CYAeH, UCXOAAIIeN U3 MAaKpPO3KOHOMUUECKOM Be-
AMUYMHBI CpepHel 3apaboTHOM HAATH B chepe skoHoMuku CaoBaiikou Pec-
IyOAMKY, HEOOXOAWMO OTMETHUTh, YTO Ha CPEAHIOI0 3apabOTHYIO IIAATY B
chepe IKOHOMUKM TPAaBUTEABCTBO KPAaTKOBPEMEHHO U B CPeAHeM IepCliek-
THBE CYLIeCTBEeHHBIM O0Opa3oM MOJKeT IIOBAMATHL MeHble. [ToaTomMy CBA3b
OCHOBHOM 3apabOTHOM IIAQTHL CYABH C 3TOM BEAWYWHOU SIBASETCS BhIpaske-
HUEM PallMOHAABHOU CBS3U JKU3HEHHOT'O CTAaHAAPTA CYAeH C YPOBHEM >KM3-
HHU I'Pa’KAQHCKOTO OOIIEeCTBa.

II. Tlocranosaenuem Ne PL. US 102/2011 Koncrurynuonnsit Cya 7 Mas
2014 r. UpuHAA pellleHHe O HeCOOTBeTCTBUM KOHCTUTYIIMM MHOTHX IIOAO-
>keHu# 3akoHa Ne 385/2000 Cs. 3ak. "O cyabsiX M CyAeOHBIX 3acepaTensix
1 00 M3MEeHeHUHU U AOIIOAHEHUN HEeKOTOPHIX 3aKOHOB B IIOCAEAHEN peAak-
umn”, a Takke 3akoHa Ne 757/2004 Cs. 3ak. "O cypax u 00 UBMEHEHUU U
AOIIOAHEHUM HEKOTOPHIX 3aKOHOB B ITOCAepHeM pepakium”. C mpeacTaBAe-
HUEM O PacCMOTPeHUU HUX cooTBeTcTBUS KoHcTuTyLuu oOpaTHAach Ipyll-
na u3 37 penyraroB HanuonaasHoro Cosera CaoBankou PecniyOauku (pa-
Aee - HanmonanpHBIM COBeT) W IEpBBIM 3aMeCTuUTeAb ['eHeparbHOro mpo-
Kypopa CaoBanxoul PecniyOoauky, npudyem KoHcTuTynumoHHbIM Cyp coepu-
HUA 00a MpPeACTaBAeHUS B OOllee IIPOU3BOACTBO.

I'To OCIIapUBA€MBbIM IIOAOKEHUAM KOHCTHT’YHHOHHBIﬁ CYA YCTaHOBUA, 9TO



OHU He COOTBETCTBYIOT KOHCTUTYIIMH M KacaloTCs MHOTHX BOIIPOCOB, a
WMEHHO: COCTaBA€HUS OTOOPOUYHBLIX KOMHCCHM, OCBOOOKAEHUS OT AOAXK-
HOCTHU IIpeACeAaTeAs Cypd MUHHUCTpoOM roctunuu CaoBankon PecnyOanku
(Aanee - MUHUCTP IOCTUIIMM) U TPeKpalleHusd UCIIOAHEHUS AOAKHOCTEHN
OpeACepaTEAIMU TPEMUM U KOAAETUM.

B cBasu ¢ cocmaBaenueM omOOPOYHBIX KoMucculli npu omOOPOUYHbIX Npoye-
gypax, Kacaroujuxcs 3aHAamusi CBOOOgHOU goAKHOCIMU Cygbu, KOHCTATYyIU-
oHHBEIM Cyp IIOCUMTaA IIpOTHBOpeualel NyHKTy 1 cratbu 1 KorcTutynuum
MOAEAB, COTAACHO KOTOPOW M3 IIATM YAEHOB OTOOPOYHOM KOMMCCUU OAWUH
Ha3HAYaACsd U3 KaHAMAATOB, U30paHHBIX HannonaarbHbIM COBETOM, OAUH -
U3 KaHAUMAATOB, u30paHHBIX CypeOHBIM coBeTOoM ChoBankoit PecryOauku
(ranee - CypeOHBIN COBET), ABA YA€HA - M3 KAHAVMAATOB, HA3HAUYEHHBIX MU-
HHUCTPOM IOCTUILIMUA U OAHOIO YAeHa n3bupanr CypeOHBINM COBET CyAd, Ha KO-
TOPOM OBIAQ BAKAHTHAs AOAJKHOCTB CyAbH. AeAro B TOM, 4TO CyAeOHBIN CO-
BeT BIIpaBe NpeACTaBUTH [IpesnaenTy CaroBankoi PeclryOAMKY AMIIB TOTO
KaHAUAATA Ha AOAKHOCTb CyAbU, KOTOPBIY "OBIA YCIIEIIHBIM" B OTOOPOYHOM
IIpoIeAype, a 3HaYUT AUIIL TOrO, KOTOPOIO €My PeKOMEeHAOBaAa OTOOPOY-
Hasl KOMMCCHS U 3HAUUT Ae-(PaKTO MMEHHO OTOOpPOYHAsA KOMMCCHUS IIPUH-
IUIIKAABHBEIM OOpPa30M OKAa3bIBaeT BAUSHUE HA BHIOOD KAaHAMAATA HA AOATK-
HOCTBb cypbH. [Ipruem M3 ocnapuBaeMOro IIpaBOBOIO PETyAMPOBAHUs OYe-
BUAHO, UTO B Ka’KAOM OTOOPOYHOM KOMHCCHM B "HpeuMyllecTBe' OYAyT
IIPEACTAaBUTEAN, KOTOPHIE BBIIIAU U3 IMOAUTUYECKUX 3BEHBEB BAACTHU (Yne-
HBI OTOOPOYHOM KOMMCCHU HA3HAYaIOTCS M3 KAaHAUAATOB, M30paHHBIX Ha-
IUOHAABHBEIM COBETOM HAM HAa3HAYEHHBIX MUHUCTPOM IOCTUNUH). Takum
0o0pa3oM, oclapuBaeMoe peryAupoBaHHe oO0eCIeurBaeT IIOAUTUYECKUM
3BEHBAM BAACTH BO3MOJKHOCTB PeIIaroluM 00pa3oM BAUATH HA COCTAB OT-
OOPOYHBIX KOMHMCCHM, YTO MOJKET IIPUBECTH K HEYMECTHOM IOAWUTHU3AUN
BBIOOpPAa KAHAMAAQTOB HA AOAKHOCTB CYABU U B Pe3yAbTaTe IIPEACTABASIET
HeIIpUeMAEMO€e BMeIllaTeAbCTBO B KOHCTUTYLIMOHHBIM IIPUHIMII pa3Aene-
HUA BAACTEU, KOTOPBIM peryAaupyercs NyHKToOM 1 cratbu 1 KoHcTUTyIIUU.

B cBsi3u ¢ 0CBOOOKRAEHUEM OT gOAKHOCMU Npegcegamens Cyga MUHUCIMPOM
ocmuyuu Korcturynuonubii Cya OCYUTaA He COOTBETCTBYIOmMM KomHC-
TUTYIIUYM TIPAaBOBOE PEryAUpPOBaHUE, COTAACHO KOTOPOMY AASI Pa3bupaTeAb-
CTBa U MPUHATHS PeIIeHtss 00 0OCBOOOKASHUN OT AOAJKHOCTH IIPeACeAaTe-
A CyAd MUHUCTPOM IOCTHUIIMU He TIpUMeHsSeTcs: o0ilasg HopMa 00 aAMUHU-
CTPATUBHOM IIPOM3BOACTBE, @ TaK)Ke COTAACHO KOTOPOMY 3TO pelleHue 06
OCBOOOKAEHUM OT AOAKHOCTH He TMOAAEKUT HUKAKUM CPEACTBaAM OO0’KaA0-
BaHUS, W €ro HeAb3s TOABEPTHYTH IIPOBEpPKe CYAOM. KOHCTUTYITMOHHBIN
Cya mocumTar HEIpUeMAEMBIM C KOHCTUTYIIMOHHOMW TOYKU 3peHus (akKT,
YTO OCIIapMBaeMoOe IIPaBOBOE PEryAupOBaHUE HEe COAEPKUT HUKAKUX Ta-
PaHTHM, 3aIUIIAIOINIUX OT CAMOBOABHOCTHM MHHUCTPA FOCTHUIIUU TIPU OCY-
IITECTBACHUU €TI0 KOMIIETEHITUN OCBOOOKAATH OT AOAJKHOCTU MPEACEAATEAS
cyaa. Perienre MMHUMCTPA FOCTUIIMHY, Kacaloleecss OCBOOOKAEHUS OT AOAXK-
HOCTHU TIPEACEeAATeAs CyAQ, IIPEACTaBAsIeT COOOUM aBTOPUTApPHOE pellleHue,
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KOTOpOe IIPpMHHUMAaeTCs UM KaK OpraHoOM, IIOAB3YIOIIMMCS aBTOPUTETOM
BAACTU B OOAAQCTH OOIECTBEHHOI'O YIIPABAEHUS, TaK KaK peub UAET O IIyO-
AVMYHOM AOASKHOCTHU. [Ipu 3TOM TaKoe pellleHHe He MOJKET OBITh IPOSBAE-
HUEeM CaMOBOALHOCTH MUHMCTPA IOCTUITMU B OTHOIIIEHUU AUIIQ, KOTOPOe 3a-
HUMaeT IIyOAUYHYIO AOAKHOCTB, M ITIO3TOMY OHO AOAKHO OBITH IIPEAYTaAbI-
BaeMbIM, yOeAUTEeABHBIM, KOHKPETHBIM M, €CTeCTBEHHO, MUHUMAABHBIM C
TOUKM 3PeHUsI IIPUUYUH, KOTOPEIE B 3TOM CAy4Yae CIIOABUTAM MUHHCTPA OC-
TULIUU K IPUMEHEHUIO UM ero KOMIIeTeHIIUM BAACTU. KOHCTUTYIIMOHHBIN
Cyp B OTOHM CBSI3U TAK)Ke IIOAUEPKHYA, UTO HE3aMEHUMOU 3apadyell 3aKOHO-
AaTeAss SIBASIETCSL OllpeAeAeHHe COOTBETCTBYIOIIUX IOPUAWYECKUX rapaH-
THUH, KOTOPhIE CIIOCOOHBI BOCIIPEIISITCTBOBATEL ITPOSIBAECHUSIM CaMOBOABLHOC-
TH IIPU KWCIOAHEHUM NIyOAWYHOM BAACTH, TaK KaK 3allpellleHre CaMOBOAb-
HOCTH IIPEACTaBAgIeT UHTEIrPAaAbHYIO COCTaBHYIO YacTh leHePaAbHOTI'O IIPUH-
LUIla [IPaBOBOI'O T'OCYAAPCTBE, BBITEKAIOILIEro U3 IIOAOKEHUM IyHKTa 1
crarbu 1, a Takke nyHKTa 1 craten 46 KOHCTUTYyLWHM, TrapaHTUPYIOLIAX
IIPaBO Ha CyAeOHYIO U APYIYIO 3alIUTY, U U3 IIOAOKEHUU IIyHKTa 1 cTaTbu
141 KoHCTUTYIIMH, 3aKPENAdIONIUNX TFAapaHTHUIO WHCTUTYIIMOHAABHOW He3a-
BHCHUMOCTHU U OeCIPUCTPACTUS CYAOB.

KoucturynuonHeii Cya B KOHEUHOM CueTe TaKKe OTMEeTHUA, YTO B IIPOTHU-
Bopeunu C NyHKTOM 1 cTtaTbu 1 KOHCTUTYIIMU HAXOAWUTCS TaKyKe IIOAOJKe-
HUe, COTAACHO KOTOPOMY gOAKHOCIU npegcegameAel rpeMull u npegcega-
meAell Koarerul, komophsle OblAU HA3HAUYEeHbl HA goAKHOocmb go 1 mas 2011
I., gOAKHbl OblMb OMMeHeHbl NPAMO no 3akony 1 HoabOpg 2011 r., B cayuae,
€CAU OHU He OBIAM OTMeHeHH! y)Ke paHee. KoHcTuTynuoHHBIN Cyp B IIep-
BYIO o4epepb OOpaTHA BHHMMaHUE Ha TO, YTO 3alpelleHre PeTPOaKTUBHOC-
T W OPUHIOUI Pa3peAeHUsT BAACTeM SBAGIOTCS OCHOBHBIMHM YCTOSIMHU IIpa-
BOBOTI'O rocypapcTsa. [Ipu paapHeHIIeM pacCMOTPEHUM TOTO, BEAEeT AU He-
HUCTUHHAsA oOpaTHad CHAA 3aKOHA OCIIapMBaeMOTIO IIPABOBOIO PEryAHpPOBa-
Hug K HecooTBeTcTBUIO KoHcTuTynuu, KoHcTUTyruoHHBIN Cyp IIOCUMTAA
pelIaruM TOT (PaKT, YTO OCIIapUBaeMOe IIPAaBOBOE PEryAuPOBaHME He Ka-
CcaeTCs CyAbU KaK CYAbU, @ peub UAET O CYAeUCKOM caMOylpaBAeHYeCKOU
AOASKHOCTH, OHO He CBSI3@HO C OTMEHOMN CaMOI'0O MHCTUTYTa IIpepcepaTered
rpeMUuH U KOAAETMH, He YXyAlllaeT IIPABOBOTO IIOAOJKEHMUS CYAbH, KOTOPBIN
AENCTBOBAA KaK IIpeACEAATeAb IPEeMUM U KOAAeTMH. KOHCTUTYIIMOHHBIN
CyA, YUHTHIBasl IIepeuYnCA€HHBIE MOMEHTEI, IIPUIIEA K BBIBOAY, YTO HEHC-
THHHAasA OoOpaTHasl CUAA 3aKOHA (PeTPOaKTHUBHOCTH) B AQHHOM CAydYae AOC-
TUTAQ YPOBHS KOHCTUTYLMOHHOM WHTEHCHBHOCTH, WU IIO3TOMY IIPUHSA pe-
LIIeHUe O ee HeCOOTBeTCTBMM NyHKTY 1 cratbu 1 KoHcTHTYyLIMU.



SUMMARY

Since the establishment of the Constitutional Court of the Slovak Republic,
the Constitutional Court, in the framework of the proceedings on compli-
ance of legal norms, repeatedly addressed to the issue whether the laws
adopted by the Slovak legislator in unacceptable manner interfere the
independence of the justice of general jurisdiction, and in a few cases the
Constitutional Court has come to the conclusion that the law in question
directly concerns the problem of independence of the courts.

[. The Constitutional Court on December 11, 2013 adopted a decision on
some provisions of Slovak Act of the National Council of the Slovak
Republic Ne 120/1993 Law "On conditions for the remuneration of certain
senior government officials of the Slovak Republic" in the latest edition
regarding the remuneration of judges as noncompliant to the Constitution.
A group of 35 deputies of the National Council, as well as the Attorney
General, approached the Constitutional Court with the applications to con-
sider its constitutionality; the Constitutional Court considered both appli-
cations views in a joint examination.

II. The Constitutional Court made a decision on non-compliance of a num-
ber of provisions of the Act Ne 385/2000 Law "On the judges and court
hearings and on amendments and addendum in certain acts in the latest
edition", as well as the Law Ne757/2004 "On courts and on amendments
and of certain laws in the latest edition" with the Constitution. A group of
37 deputies of the National Council of the Slovak Republic, as well as the
deputy Attorney General, approached the Constitutional Court with the
applications to consider its constitutionality; the Constitutional Court con-
sidered both applications in a joint examination.
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CTAHOAPTBHI HEBABUCHUMOCTHU
ITPABOCYIUA

AHAP XAWUJITAHOBA

Ynen Koncmumyuuonnoeo Coeema Pecnyoauxu Kazaxcman

YBakaeMble ydyacTHUKU KoHpepernun!
AaMbl 1 rocmopa!

B mepByio odepeab, MO3BOABTE INOOAArOAAPUTH OPTraHU3ATOPOB AAHHOT'O
MEpOIpUATHS 3a I[PUrAAllleHHe U IepepaTh CepAeYHOe IIO3ApPAaBAEHUE
ITpeacepaTens Korcrurynuonnoro Cosera Pecniyoamku Kasaxcran Hrops
Porosa co 3HaMeHaTEABHBIMU AATaMU B UcTopuu PecniyOamku ApMeHUs: C
20-aretuem Korcturynum u KorncrurynuornHoro Cyaa, a TakKe ¢ OTKPBITH-
eM XX EpeBaHCKOM Me>XXAYHAapOAHON KOH(epeHIUM!

CeI'OAHH Y HaC UAET O4eHb KOHCTPYKTHUBHOE 06CY}K,A,eHI/Ie AOKTPHWMHAABHBIX
IIOAXOAOB Y1 COBPEMEHHBIX BBISOBOB B PA3BUTUUN U YKPEIIACHWN He3aBUCHU-
MOCTH Cy,A,Q6HOI>i BAAQCTH, TaK KAaK MEI BCe IIPEKPAaCHO IIOHMMAeM, UTO MBI
He eCTb "HapaMeAbHBIe BCQAeHHBIe", MBI BCero AMIIb PA3AMYHEIE IOPHC-
AUKIINY, HAXOAAIITECd B IIPpOIjeCcCe HeIIpEepPEIBHOI'O B3aHMOAefICTBHH 1 COT-
pyAHU4YeCTBq, B (bOpMaTe IIPABOBOTO AMMAAOTr'd AN AOCTU KEHUA TAaBHOM Ie-
AW - HE3aBHUCHUMOM Cy,A,Q6HOI>i BAACTHU B CBOUMX CTpPAHaAX.

PecniyOavka KaszaxcTaH yTBep>KA@eT ceOsl IIPaBOBBIM T'OCYAAPCTBOM (ITYHKT
1 crateu 1 Koucturynum Pecnybanku Kaszaxcran ot 30 aBrycra 1995 ro-
Ad)'. Ho pocTu>KeHme IleAM IIOCTPOEHMsS IIPaBOBOTO T'OCYAAPCTBA BO3MOXK-
HO TOABKO B YCAOBUSAX HE3aBUCHMOM CyAeOHOM BAACTH, @ UMEHHO KauecT-
BEHHOI'O IIPaBOCYAUSL.

AAd CcO3paHUSA M YKPENAEHUS He3aBUCHMOCTH CYAeOHOM cucTeMbl B Ka-
3axXCTaHe CAEAaHO MHoroe. Tak, CyAbs NIPU OTIPABACHUM IIPABOCYAUs He-
3aBUCHUM U NIOAUMHSIETCS TOABKO KoHCcTUTYyIIMU U 3aKOHY. Kakoe-Anbo BMe-
IIAQTEABCTBO B AESITEABHOCTh CyAQ IO OTIPABAECHUIO IIPABOCYAUS HEAOIIYC-
TUMO U BA€YEeT OTBETCTBEHHOCTH IO 3aKOHY. I10 KOHKPETHBEIM AeAaM CYAbU
He TOAOTYeTHHI (IYHKTHI 1, 2 cratem 77 Konctutynmuu Pecniyoamkm Ka-
3aXCTaH).

CyABI COCTOSIT M3 IOCTOSIHHBIX CYA€M, He3aBUCUMOCTb KOTOPHIX 3allfyIla-
erca KoHcTuTynuen m 3akoHOM. [ToaAHOMOYNSA CyABHM MOIYT OBITH IIPEKpa-
LIeHbl WAM [PHUOCTAHOBAEHBI UCKAIOUUTEABHO IO OCHOBAHUSAM, yCTaHOB-
AEHHBIM 3aKOHOM.

! Koncrutyrus Pecrry6auku Kazaxcran ot 30 aBrycra 1995 Topa (C M3MEHEHUSIMU U AOTIOAHEHMSIMU OT
07.10.1998 r., ot 21.05.2007 r.).



Cyabsi He MOJKeT OBITb apeCTOBAH, IIOABEPIHYT IIPUBOAY, MepaM aAMHHU-
CTPATUBHOTO B3BICKAHWUS, HaAAraeMbIM B CYA€OHOM IIOPSIAKE, IPUBACYEH K
YTOAOBHOM OTBETCTBEHHOCTH 0e3 cornaacusa [IpesupeHTa PecrryOnauku Kazax-
CTaH, OCHOBAHHOI'O Ha 3akAaroueHUM Bricmiero Cypebnoro Cosera Peciry0-
AMKH, AMOO B CAy4Yae, YCTAHOBAEHHOM IOAIIYHKTOM 3) cTaTbu 55 KoHcTH-
Tynuu, - 0e3 corracusa CeHaTa, KpOMe CAyYaeB 3aAep’KaHUd Ha MecCTe
IIPECTYIIACHUS UAU COBEPIIEHUS TSKKUX [PECTYNACHUM (IyHKTBL 1 u 2
crareu 79 Korcrurynum PK).

"Cepbe3Hble TapaHTUM HE3aBUCUMOCTU CYAOB COAEpP KUT Haila KoHcTury-
nug. OHa OpepyCcMaTpUBAeT CAOKHEBIM IMOPSAOK IIPUBAEUEHUS CYA€H K OT-
BETCTBEHHOCTU U OCBOOOXKAEHUS OT AOAKHOCTH', - 00 3TOM MOAUYEPKUBAA
I'raBa rocypapcrBa - Aupep Hanmm Hypcyaran HasapOaeB B cBOeM BBIC-
TYIAEHUU Ha V cbe3pe cypelt PecniyOamku Kazaxcran®. AymaeTrcs, OTHIOAD
He cAy4daWHO [Ipe3upeHT CTpaHBI CBS3aA BOEAWHO BOIPOCH HE3aBUCUMOC-
TH CYA€U C UX OTBETCTBEHHOCTHIO.

Beab mpoOaeMa OTBETCTBEHHOCTH CYAEM SBASETCS OAHOM U3 Hauboaee
CAOJKHBIX CPEAU BOIIPOCOB CTATyCa CyAE€W W OpraHu3aluu CyAeOHOM BeTBU
BAACTH B II€AOM, IIOCKOABKY OHA HAIIPSAMYIO CBA3aHa C IPOOAEMON He3aBU-
CHUMOCTHU CYAEMU.

OcymiecTBAeHUEe NPUHIUIQ HEIIPUKOCHOBEHHOCTU CYABU, 3aKPENAEHHOT'O
B IyHKTe 2 cTatbu 79 KoHcTUTyuu u crarbe 27 KOHCTUTYIIMOHHOIO 3aKO-
Ha Pecnybamku Kazaxcran or 25 aekabpst 2000 ropa "O cyaeOHOM cucTe-
Me u craryce cyped PecnyOamku Kazaxcran'™, Bceraa CBSI3aHO C IIPOOAe-
MOM TPaHMUI 3TONM HEIIPUKOCHOBEHHOCTU. B 3TOU CBA3U CAeAyeT IPU3HATH,
YTO IIpOoOAEeMa OTBETCTBEHHOCTU CYA€H, B TOM YHCA€ AUCHUIAMHAPHOM SB-
ASIeTCSI OAHOM M3 CaMBIX MAAOUCCAEAOBAHHBIX B IOPUAWYECKOU HayKe.

Bo MHOrux cTpaHax CyIIeCTBYIOT KOAEKCHI CYAEHMCKOU 3THUKH, COAeprKallie
CAeAyIOIIMEe TPeOOBAHUS AASA CYAEU: A€MCTBOBATH OECIPUCTPACTHO U 4YeCT-
HO; COXpaHATb KOH(UAEHIIMAABHOCTH HMH(MOPMAINY, IIOAYYEHHOU B pe-
3yAbTaTe CyAeOHOM AeATeABHOCTH; 3allpeT Ha 3aHsATHe MHON OIIAAUYUBaeMOU
AESITEABHOCTBIO, 3@ MCKAIOUeHNEM HayYHOM U IPeIlloAaBaTeAbCKOM; HEYKOC-
HUTEABLHO CA€AOBATH 3aKOHY; KaK BO BpeMs MCIIOAHEHUS CBOMUX 00s3aHHOC-
Tel, TaK U B APyroe BpeMd - AOAKEH BeCTH ce0sd TaKuM o0pa3oM, YTOOBI
IIOBHIIIIATE AOBEPUE U YBa’)KEHUE K CyAeOHOM BAACTU M T.A.(IIOAOKEHUS KO-
AEKCa CYAEMCKOM 3THKM Ka3axXCTAaHCKUX Cyped B pepaknuu orT 06.00.2001
ropa)’.

OAHAKO IOAOKEHUU 3TUX KOAEKCOB HEAOCTATOYHO AASL TOT'O, YTOOBL OIIpe-
AEAUTH I'DAHUIIBl HEe3aBUCUMOCTHU CYAEW IIPU OCYIIECTBAEHUU HMH CBOUX

2 Brictymiaenue IMpesupenta Pecry6anku Kaszaxcran Haszap6aesa H.A. ma V chespe cyaeir Pecry6an-
ku Kaszaxcrad, Akopaa, 18 Hosi6pst 2009 ropa.

3 KoncrurynmonHsi 3akoH Pecrrybamkn Kasaxcran ot 25 pekabps 2000 ropa Nel32 - II "O cyaebHOU
cucTteMe u cTaTyce cypeh PecmyGanku Kasaxcran".

* Kopekc cypelickol aTuku oT 19 pekabpst 1996 ropa, IpuUHSATHIM Ha | che3pe cyael (B peAaKIIUU IOC-
TaHoBAeHUs III cvespa cyapert Pecmyoamku Kasaxcran ot 06.06.2001 r.).
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noarHoMouul. HysKHBEI ueTKue KpUTepPUU, CTAaHAAPTHI OIIPEAEA€HUs, KaKoe
IIOBEAeHUEe CYAbM AOIIYCTHMMO, @ KakKoe HeCOBMECTHUMO C ero CyAeMCKUM
CTaTyCOM.

B aTott cBsizu Benernuanckas komuccusi CoBeta EBponbl pa3zpaboTana Ipo-
eKT eBPOIIEeMCKUX CTAHAAPTOB HE3aBUCUMOCTH IIPABOCYAUS. OTH CTaHAAP-
Tl BKAIOYAIOT HEKUM HAaOOp TpeOOBAHUN M HEAOIYCTUMBIX AeNMCTBUM, IIO-
BeAEHUs U BMelllaTeAbCTBA. [Ipy 3TOM HY’KHO YUMTHIBATH PA3AUYHBIN KC-
TOPHUYECKUN U MEeHTAAbHBIM KOHTEKCT, CYILIEeCTBYIOIIUM B PAa3HBIX CTPaHaX.
OHU AOAKHBI OITPEAEAITh 0a30Bble MPUHITUIILI, COOATOAEHUE KOTOPHIX He-
00XOAUMO AASL ODeclieueHHs CYA€HCKOM He3aBUCUMOCTH (MaTepHaAbl 81-oi
[MhenapHoOM ceccun BeHelraHCKOM KOMUCCHUM, cocTosiBIercs 11-12 pAeka0-
ps 2009 ropa)’.

Ilpu omnpepereHUM M YCTAQHOBAEHUM 3THUX CTAHAAPTOB, BA’KHO IIOHATH,
IIpe’KAe BCero, TO, YTO 3Ta He3aBUCHUMOCTb He AMYHAs NPUBUAETUS CyAEH,
a KOHCTUTYIMOHHAs TApPaHTHs IIpaBa I'PaXKAQH Ha CYAEOHYIO 3alluTy
(mysKT 2 crathu 13 Korcturynuu). CTaHAAPT HE3aBUCUMOCTH - 3TO rapaH-
THs OeCIPUCTPACTHOCTH CyAQ IIPU BEIHECEHUU PEIIeHUs.

I/ITaK, Ha CeI'OAHHHIHI/Iﬁ ACEHb YUY€HBIC-KOHCTUTYITMOHAANUCTEI BBIACAAIOT ABA
OCHOBHBEIX IIPHXM3HAKA HE3aBHUCHUMOCTHU:

1) KOHCTUTYIIMOHHASA XapPaKTEPUCTUKA ITPABOCYAUS;

2) (yHAaMEHTaABHAas NPOILleCCyaAbHas TapaHTHSA, O0eCIeYrnBarolas coo-
AIOAEHUEe BCeX IIpaB U CBOOOA CTOPOH IIpoliecca.

NmenHo IIO3TOMY, T'dapaHTHMU HEe3aBUCHUMOCTU CYAOB BO3BEACHBI B PaHT
KOHCTUTYIIMOHHOTI'O, W IIPUHIUII HEIIPMKOCHOBEHHOCTH CYAbU 3aKpeEIINeH
Ha ypoOBHe OCHOBHOTO 3aKOHa HaIIX CTpaH.

KoneuHo, Korpa pedb HAET O HE3aBUCUMOCTU CyA€OHOM CHUCTEMBI, TO HeOO-
XOAMMO CKa3aTh U O (paKTopax, BAUAIONINX Ha Hee. Hampumep, B Kazaxc-
TaHe, MBI PaHbllle MBI MHOTO TOBOPUAU O 3aBUCHUMOCTH CYAOB OT UCIOAHU-
TEABHOM BAACTH H3-3@a €r0 MaTepUaAbHO-TEXHWUECKOro obecHedyeHUs COo
CTOPOHBI MUHHCTEPCTBA IOCTUIIMU U €r0 OPTaHOB Ha MeCTaX, celuac BCe
5TH BOIIPOCHI U Ha 3aKOHOAQTEABHOM, U Ha IIPaKTUYECKOM YpPOBHe paspe-
1ieHbl. BMecTe ¢ TeM oOeclieueHre CyA€MCKON He3aBUCHUMOCTU BCe ellle OC-
TAeTCd NPUOPUTETHOM 3apayvelu.

[TosTOMYy B KOHIIENIIUU IIPABOBOM MOAUTHKM pecityoanku Ha 2010-2020 ro-
ABI, TIPEAYCMOTPEHO, YTO "AAS YIIPOUEHUS rapaHTUN HE3aBUCUMOCTH CyAeH
Ba)KHEUIIIMM BOIIPOCOM OCTAeTCd IIOAHOIleHHas peaAu3alus TpeOOBaHUM
KoucTuTylMm o (pMHAHCUPOBAHUU CYAOB M OOecCIedeHHe CyAel JKUABEM
AASI TIOAHOTO M HE3aBUCHMOTO OCYIIIECTBACHUS IIPABOCYAUS .

ITpoBosraamenHasa crarbel 77 KoHcTuTynium PecnyOauku KasaxcraH He-

5 Marepuansl 81-0it [TreHapHOI ceccun BeHenmancko# Komuccny, 11 - 12 aekabpst 2009 ropa, T. Be-
Henusa, Vtaaus.

5 Koumenmust NIpaBOBOM NoAUTHKU Pecrrybauku Kazaxcran Ha nmepuop ¢ 2010 po 2020 ropa, yTBep>KAeH-
Hagd YKa3oM [IpesupeHTa Pecniybanku Kasaxcral ot 24 aBrycta 2009 ropa Ne858, AcraHa, AKOpAQ.



3aBUCUMOCTE CYABM HEBO3MOJKHa Oe3 rapaHTHPOBAHHOTO oOOeclleueHUus
(pMHAHCOBOU HE3aBUCUMOCTHU. be3 HeOOXOANMOMN MaTepUAABHO-PECYPCHOU
0a3bl, aA€KBATHOM AAS IIOAHOIIEHHOU AEATEABHOCTH IIO OCYILEeCTBACHUIO
IIpaBoOCypMs, CypeOHasa cucreMa OOOWUTHUCH He MOXKeT. [, KoHeuHO, ucTou-
HUKOM (DMHAHCUPOBAHUSA 3TOU MAaTEePUAABHO-PECYPCHOM 0a3bl MOJKET OBITh
TOABKO PeCIlyOAMKAHCKUM OIOAKET - KaK YHUBEPCAABHBIM HWCTOYHUK (PU-
HAHCUPOBAHUS AESATEABHOCTU BCeX TPeX BeTBel IOCyAapPCTBEHHON BAACTHU
B PecnnyOauke Kazaxcras.

BeBYCAOBHO, OT MCTOYHHUKOB, pa3MepoOB M IIOPAAKA (bI/IHaHCI/IpOBaHI/IH Cy-
AOB IIPSAMO M HEIIOCPEACTBEHHO 3dBUCAT HE3daBHMCHUMOCTDH CYAefI u 9(1)(1)91(-
THUBHOCTBb pa6OTBI CYAOB, OCYyIIeCTBAeHUE IIPAaBOCYyAUd B IIEAOM.

[TosTromy B KazaxcTane (pUHaAHCHpPOBAHUE CYAOB, oOOeclieueHUE CYAeH
KUABEM IIPOU3BOAUTCA 3@ CYET PeCIHyOAMKAHCKOIO OXopKeTa U AOAKHO
obecnieunBaTh BO3MOJKHOCTH IIOAHOTO M HE3aBHCHMOIO OCYIeCTBACHUS
npaBocypuda (ctatbga 80 KoHcTuTynum).

Korpaa rocypapcTBO He oOeclieumBaeT OAHOE U HE3aBUCUMOE OCYIIeCTBAE-
HHe IIPaBOCYAMs, HOPMaAbHOe (QYHKIIMOHUPOBAHUE CYAEOHOM CHUCTEMBEI,
4YTO eCTeCTBEHHO CHUJKAeT AOBEPHE I'PA’KAAH K CYA€OHOM BAACTH, B KOHEU-
HOM C4YeTe, CTaBUT IIOA yI'PO3y rapaHTUpoBaHHOe KoHcturynuen Peciy6-
Amkm KaszaxcraH NpaBO 4eAOBeKA U I'Pa’KA@HWHA HA CYAeOHYIO 3alluTy,
IIOCKOABKY peaAn3aliigd KOHCTUTYIMOHHBIX ITOAOKEHHM O TapaHTUgX Cy-
AeOHOM 3aIUTHI IPaB M CBOOOA YeAOBEKA U TPaXpAaHNWHA HEPA3PBIBHO CB4-
33@Ha C CO3AQHUEM TOCYAAPCTBOM HAAAEIKAIIUX YCAOBUU AAT AEATEABHOCTHU
CYAOB.

HeobxopMMO OTMETUTBH, YTO BOIPOCHI HEAOCTATOYHOTO (DMHAHCUPOBAHUSA
CYAOB 4BASIETCSI NTPOOAEMOU AASI MHOTHX CTpaH. I[lo3TOMy 3aKOHOAAQTEAb-
Hble HOBIIECTBA AOAJKHBI OBITH COrAAcOBaHBI ¢ EBpomelickoil xapTuem o
cTaryce CyAeW’, B COOTBETCTBUM C II. 1.8 KOTOpPOU CyAbM 4Yepe3 CBOUX
IIPEACTaBUTEAEN U Yepe3 CBOM IIpod)eCCUOHAABHBIE OPTaHU3AlluU YYaCTBY-
IOT B IPUHATUN peLIeHNUM, CBI3aHHBIX C YIIPaBAEHHEM CYAAMHU U C OIIpeAe-
AEHHEM HX CPEACTB, & TaKXKe C UX pacCIpepereHHeM Ha OOIMleHAIMOHAAD-
HOM M MeCTHOM YpOBHe. B TOM >ke IOpSIAKE C CYABSIMHU AOASKHEBI IIPOBO-
AUTBCS KOHCYABTAIIUU IIO IIAQHAM M3MEHEHMS UX 3aKOHA U IIPU OIpeAeAe-
HUU YCAOBHUM UX BO3HArpakKAEHHS U COLMAABHOIO OOeCIedeHUs.

Yrto kacaercsa poau KoHcturynuonHoro Cosera Pecniyoauku KasaxcraH B
YKpeNAeHUHN U O0ecClleYeHUH HEe3aBUCUMOCTU CYAOB, TO CAEAYET OTMETHUTH,
4YTO 3Ta paboTa BeAeTCS IIOCPEACTBOM IIPUHATUS UX HOPMATHUBHBIX IIOCTA-
HOBAEHUM, KOTOPBIE OTHOCATCS K ACUCTBYIOLeMy paBy B PecniyOauke Ka-
3axcTaH (nyHKT 1 cratbm 4 KoHCcTHUTYIIUH).

B sToM cBsi3U CaepyeT OTMEeTUTh U TO, YTO CYABI He BIIpaBe IIPUMMEHATH 3a-
KOHBL 1 HMHBbIE€ HOPpMATHUBHBIE IIPABOBLIE€ AKTHI, YIIIEMAJIONNe 3dKPeIIAeH-
HEIE KOHCTI/ITYI_[I/IQI‘/JI IIpaBa “ CBOGOABI YeAOBEeKa M I'pa>XAdHHWHA. Ecan CYA

? Eppometickas XapTus o craryce cyaed, Aumccabon, 1998 T.
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YCMOTPUT, YTO 3aKOH WAM WMHOM HOPMATUBHBIM IIPABOBOM aKT, IIOAAEIKA-
VY IPUMEHEHUIO, YIIeMAdeT 3aKpelAeHHble KOHCTUTYIIMEN [IpaBa U CBO-
OOABI UeAOBeKa M Ipa’kAaHMHA, OH 0053aH MPUOCTAaHOBUTH MPOU3BOACTBO
o AeAy u oOpatutrbcs B KoHcTuTyrmoHHBIM COBET C IIPEACTABAEHUEM O
IIPU3HAHUU 3TOT'O aKTa HEKOHCTUTYLIMOHHEIM (CTaThbsa 78 KoHcTUTyIUH).

B cBoux e>XeropHbeIX HocAaHuAX KoHcTUTyIUoOHHBIU CoBeT PecnyOamku
Kaszaxcran Takyke He pa3 oOpalllaA BHUMAaHHe HAa 3TU OYeHb aKTyaAbHBIE
MM CypeOHOU cucTeMbl Bonpockl. Tak, KoncturynuonueiM COBeTOM yKa-
3@HO, YTO He B IIOAHOU Mepe PeaAn3yeTCs B 3aKOHOAATEABCTBE U Ha IIpak-
TUKe KOHCTUTYLIMOHHOe TpeOoBaHMe (cTaThd 80) 0 TOM, 4TO PUHAHCUPOBA-
HUe CyYAOB U oOecliedeHHe CyAel JKUABeM "AOAKHO oOecliednBaTh BO3MOJK-
HOCTb IIOAHOTO U HEe3aBHCHMOIO OCYIIeCTBA€HUSI IIPABOCYAUS". 3aCAYKU-
BAIOT BHUMAaHMs U PACCMOTPEHUS U AOBOABL O HEOOXOAUMOCTH YAYYIII€HUs
MaTepHUaAbHOTO oOecledeHusI CyAel MeCTHBIX CyAOB'™.

B TTocaanuu ot 23 utona 2008 ropa KoucturynuoHuabslM CoBeTOM OTMede-
HO, YTO "BaKHOE MEeCTO B IIpOTPaMMe AAAbHEUIIer MOAMTHIECKOU MOAEp-
HU3AIMU AOAKHO OBITH OTBEAEHO CyAeOHOM pedopMe, HaApaBAEHHOM Ha
YKpenAeHrWe He3aBUCHUMOCTU U IOBHIMIeHVWEe 3(P(EKTUBHOCTA CUCTEMEI
IIPaBOCYAMS, aAeKBAaTHOU HOBOMY 3Tally KOHCTUTYIIMOHHO-IIPABOBOI'O pPas3-
BUTHUSI M COOTBETCTBYIOIIEW MEXXAYHApPOAHBIM CTaHAApTaM. B aToM cBs3u
Koncturynmonueiti CoBeT BHOBE KOHCTATUPYET, YTO KOHCTUTYIIMOHHOE
TpeboBaHue ctatbu 80 OCHOBHOTrO 3aKOHa O TOM, UTO (pUHAHCHUPOBAHUE
CyAOB M obecliedeHUe CyAeH JKHUABEM "AOAJKHO 00ecIedrMBaTh BO3MOXK-
HOCTB TIOAHOTO ¥ HE3aBUCUMOTO OCYIIECTBACHUS IIPABOCYAUS, Pearru3yeT-
Csl HAa TPAKTHUKEe HEAOCTATOYHO IIOAHO, YTO HEPEAKO CTaBUT CYAeUW B 3aBU-
CHMO€e TIOAOJKEHHE OT OPraHOB MEeCTHOM WMCIOAHUTEABHOM BAACTH M CIIO-
CcOOCTBYeT KOPPYIITUOHHLIM ITPOSIBACHUSIM °.

TakuMm oOpasoM, 6e3yCAOBHOe cOoOAtopeHUe TpebGoBaHuu cT. 80 KoucTUTy-
num PeciyOankny KazaxcTaH TpeOyeT rapaHTHPOBAaHHOTO obOecniedeHnd (pu-
HAHCHUPOBAHMUA BCel CyAeOHOU CHUCTEMBI CTPAHBI B OOBbeMaxX, AOCTATOUHBIX
AASL TIOAHOTO UM HE3aBHCHUMOTO OCYIIIECTBAEHUSI IIPABOCYAMS, BKAIOUas (pu-
HAHCHUPOBaHWE MaTepUAABHBIX W COIIMAABHBIX TapaHTHUW HEe3aBUCHUMOCTHU
CcyAeH, y)Ke YCTaHOBAEHHBIX AEHCTBYIOIIUM 3aKOHOAATEABCTBOM.

CeropHsamiHee 00Cy’>KA€HME NOKA3BIBAET, YTO IIPOOAEMBI CYAENMCKOM Hes3a-
BUCHUMOCTHU B PA3AUYHBIX CTPAHAX B IIEAOM CXOXXH, XOTd CYyIIeCTBYIOT U OT-
AEABHBIE MOMEHTHI B c(pepe ee obOeclieueHUs], OOyCAOBAEHHBIE HAIIMOHAAD-
HBIMHU, IIPABOBBIMU U KYABTYPHBIMU TPAAULNIUAMU KA>KAOT'O I'OCyAApPCTBA.

[TosTOMYy HEBO3MOJKHO HE COTAACUTBLCSA C MHEHUeM IIpodeccopa 3O0pbKUHA
Barepus AMurpreBmya O TOM, YTO "Ha HE3aBUCHMOCTL CYAeH BAUSIOT B
IIepBYIO O4epeAb YPOBEHDb Pa3BUTHS IPAaBOCO3HAHUS I'Pa*KAaH B OOIIleCTBe,

8 Mocaanue Koncruryruonnoro Cosera Pecy6auku Kaszaxcran ot 29 mMast 2007 ropa Ne01-4/1 "O coc-
TOSTHUHM KOHCTUTYIL[MOHHOMN 3aKOHHOCTH B Pecrybanke Kasaxcran'.

9 TMocaanue Koucrurynuonnoro Cosera Pecry6auku Kaszaxcran ot 23 mions 2008 ropa Ne 09-6/1 "O
COCTOSHUYN KOHCTUTYIIMOHHOM 3aKOHHOCTH B Pecrrybamke Kaszaxcran'.



yBa’KeHUe K BEpXOBEHCTBY IIpaBa, yBa’keHHe K CYAEHMCKOMY CTaTycy, a
TaK)XKe 3auHTePeCOBAHHOCTL IIPEACTAaBUTEAEM APYIMX BeTBEM BAACTHU B
obeclieueHUM pPearbHOM HE3aBUCHUMOCTH CyAelU. Hampumep, BO Bcex cTpa-
HaX CYIIeCTBYIOT HOPMEl, TapaHTUPYIOLIe He3aBUCUMOCTb CYAeM, OAHAKO
PEAABHEIN YPOBEHb HE3aBUCHUMOCTHU B 3THUX CTpPaHaX OYeHb pasHbIU. [Ay-
OWHHBIe IPUYMHBI TAKOM PAa3HUILBL A€KAT B IIAOCKOCTHU IIEHHOCTEM, O KO-
TOPBIX MBI CKa3aAu BhIIe" ",

Hap sTuM# BommpocaMy HaM ellle TPEeACTOUT paboTaTh. [IpudyeMm paboTa sTa
MHOTOIIAAHOBAS, 3TO HEe TOABKO M3MeHeHMs, Kacaloluecs 3aKOHOAATEABHO-
IO PeryAupoOBaHUs CyAeOHOM CHCTeMBl, HO U BBICOKUM YpOBeHb 0Opa3oBa-
TEABHOI'O IIpollecca IOPHMAWYECKUX BY30B, IIOCTOSIHHAs IIpaBOBas IpoIla-
raHAQ, MOBLIIIIEHUE AOBEpPUS I'Pa’KAQH K HAlllMM CyAaM U MHOTOe ApPYyToe.

IToaromy I'haBou rocypapcrBa PecniyOanku KaszaxcTaH BEIABUHYTHL O MHC-
TUTYIMOHAABHBEIX pedopM U [Tran Harmu "100 KOHKPETHBIX IIIATrOB AAS
COBPEMEHHOI'0 TOCYAQpPCTBa AAT BceX'', KOTOpBIE U AOAKHBI PEaAU30BBHI-
BaTh OCHOBHBIE He3bIOAEMEBIe IPUHNOUNEL Hallell KoHcTUTynuu.

OAHUM M3 TAQBHBIX COCTaBASIIONIUX 3TUX PedOopM CTaro obeclieueHue Bep-
XOBEHCTBA IIpaBa, TapaHTHUPYIOIIETO IIpaBa COOCTBEHHOCTH, CO3AAQIOIIEro
YCAOBUS AASL TIPEATIPUHUMATEABCKOU AESITEABHOCTH, OXPAaHBI AOTOBOPHBIX
00513aTeABCTB, KOTOPOE B KOHEYHOM HTOTE CTAHET OCHOBOM AASL DKOHOMU-
YEeCKOTO pocTa. BLIAO oTMedeHO, 9YTO CAaOBIMM 3BEHBIMU CYyA€OHOM cucTe-
MBI IBAFIOTCSI: OTOOP CyAel, Hea(PEeKTUBHOCTh KBAAU(PUKAIIUOHHBIX Tpe-
00BaHUM K CYABSIM, UTO 3@49aCTYIO IPUBOAUT K KOPPYHIIMOHHBIM SBACHUSM
CpepM CyAeNCKOTO Kophyca. TakykKe yKaszaHO, UTO 3apyOesKHBbIe U OTe4YeCT-
BeHHBIE MHBECTOPHI AOAJKHBI OBITH YBEPEHBI B CIIPABEAAMBOCTU Ka3aXCTaH-
CKOTO IIPaBOCYAHUS. AAS TOBBIIIEHUSI AOBEPHUS K HEMY HAaAO IPUBAEKATh K
PacCMOTPEHUI0 MHBECTUIIMOHHLIX CIIOPOB 3apyOe’KHBIX CyAeW W paccMart-
PHMBATh TaKWe CIOPHI 110 AYUIINM CTaHAAPTaM 3apPyOe’KHBIX M MEKAYHAPOA-
HBIX CYAOB.

B Hacrosllee BpeMs COOTBETCTBYIOIIME 3aKOHOIIPOEKTHI, COAeprKalllue
YIIOMAHYTBIE€ BBIIIE€ HOBEAABIL, HAXOAATCS HA CTaAUU PACCMOTpPpeHUnd B CTe-
Hax [TaparamenTa Pecrryoamkm Kaszaxcran. KakuM oO0pa3oM 3TH HOBIIECTBA
HaMAyT CBOe oTpakeHue B OCHOBHOM 3aKOHE CTPAHBI, TAaKXKe SBAIETCS
npeporatuBoi Ilapramenta PecnnyOamkyu KaszaxXxcTaH Kak BBICIIETO IIPEAC-
TaBUTEABLHOI'O OpraHa PecniyOAWKH, OCYIIECTBASIOUIETO 3aKOHOAATEALHEIE
dyurumu (nyeEKT 1 cratbm 49 KoHcTUTynUn).

HakoHell, cBoe BEICTyIIA€HHE XOTEeAOCh OBl 3aBEPIIUTH CAOBAMU HAIIEro
[Mpe3upenta Hypcyatana HazapbaeBa: "... Ka>KABIN rop MBI OTMeYaeM A€Hb
KoHcTuTyniun He TOABKO U3 yBaKeHUs1 K OCHOBHOMY 3aKOHY CTPAHHI, HO,
IIpe’KAEe BCEro, U3 yBaKeHHUs K caMuM cebe. K TeM mpaBuAaM U HOpMaM

' 3oprkun B.A. "CoBpeMeHHEIH MUp, mpaBo u KoucTuTymus'. - Mocksa: MsaateasctBo "Hopma", 2010
rop. - C. 378.

"' Boictynnaenue TMpesupenta Pecny6amku Kasaxcran H.A.Hasap6aepa: "CoBpeMeHHOe TOCYA@PCTBO
AASI BCEX: IISITh MHCTUTYIIMOHAABHEIX pedopMm”. AcTaHa, 11 mapra 2015 r.
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AHAP XAUATAHOBA. KOHCTUTYIIIOHHBIVI COBET PECITYBAMKU KA3AXCTAH

KM3HU, KOTOPHEIE MBI BHICTPAAAAU U CaMU ONIpeAeArAu. JKuThb mo KoHcTu-
TYyLUM, II0 3aKOHY - He IIPOCTO HEeOOXOAMMOCTBH U I'Pa’kKAaHCKas oO0si3aH-
HOCTb. JTO IPUBUAETUSA CBOOOAHBIX AIOAEU. NIOAEH, 3HAIOIIUX IIeHY CBOMM
IpaBaM U IIPU3HAIOIIUX TaKMe ’Ke IIpaBa 3a APYIMMU. TOABKO B 3TOM CAY-
Jae MBI He OTAEAbHBIe TpakpaHe, a Hapop, He HaceaeHHe, a OOIIecTBO,
rpakpaHckoe oO1ecTBo. He reorpaguiyeckoe npocTpaHCTBO, a CTpaHa, Ko-
TOpas Hac OObeAuHSIeT'?, BeAb MHOTOCTPAAAABHBIU M CAABHBIN Hapop ApMe-
HUM 3aCAY’KMBAET 3TOrO OOAbIIe, 4eM KTO-AMOO. Eile pa3 Io3ApaBaAsio C
AHeM Koncturyuuu! Baaronoayuus u npoijBeTaHus Barilel crpane!

Cnacubo 3a BHUMaHUe.

SUMMARY

The Republic of Kazakhstan made numerous of efforts to strengthen the
independence of the judicial system. According to the Constitution of the
Republic of Kazakhstan, the judge shall be independent when administer-
ing justice and shall be governed only by the Constitution and by law. Any
interference in the activities of the court shall be prohibited and punish-
able by law.

The Constitution of the Republic of Kazakhstan includes provisions guar-
anteeing the independence of the courts. The Constitution provides a com-
plicated procedure of subjecting judges to liability and terminating their
authorities.

A number of factors are affecting the independence of the judicial system,
e.g. independence of the courts from the executive branch due to the logis-
tical support from the Ministry of Justice. However, all these issues are
now legislatively and practically resolved. At the same time, ensuring the
independence of judges remains a priority.

Financing of courts and provision of judges with housing shall be per-
formed from the republican budget and must ensure possibility of com-
plete and free administration of justice.

As regards the role of the Constitutional Council of the Republic of
Kazakhstan in strengthening and ensuring the independence of the courts,
it should be noted that this work is done through the adoption of resolu-
tions that apply to the current law of the Republic of Kazakhstan.

'2 Bricrynaenue TMpesupenta Pecry6auku Kasaxcran H.A. Hasap6aeBa Ha MeKAyHapPOAHOM HAy4HO-
NIPaKTU4YeCKOU KOH(epeHIuH, NOCBAIleHHON 15-AeTuro KoHcturynuu PecniyOauku KaszaxcTaH.



L’EXPERIENCE ALGERIENNE
EN MATIERE DE RENFORCEMENT

DU POUVOIR JUDICIAIRE

MOURAD MEDELCI

Président du Conseil Constitutionnel Algérien

La séparation des pouvoirs est un élément fondamental a la démocratie et au
renforcement de I’Etat de droit. Néanmoins, 1’évolution moderne de la pratique
du pouvoir et I’interaction fonctionnelle entre les pouvoirs législatifs, exécutif
et judicaire couplée a une pluralité de pouvoirs complémentaires, créent davan-
tage de contre-pouvoirs réduisant, ainsi I’efficacité de ce principe et multipliant
les critiques quant a son fondement.

A T’origine, la séparation des pouvoirs est une théorie scientifique basée sur la
doctrine qui résulte des écrits de Montesquieu, notamment «1’esprit des lois».

I1 s’agit de distinguer les actes de 1égiférer, exécuter et juger afin de garantir les
libertés fondamentales comme fondements juridiques d’un régime politique
démocratique. En réalité, ceci se traduit par la délimitation des fonctions des
différents pouvoirs, tout en garantissant 1’équilibre nécessaire a la coopération
organique des institutions pour garantir la viabilité du systéme politique.

Erigée en principe par la jurisprudence constitutionnelle, la séparation des pou-
voirs a connu des applications diverses et variées. Les pouvoirs 1égislatif et exé-
cutif sont par définition des pouvoirs politiques contrairement au pouvoir judi-
caire. Car ce dernier a pour mission d’appliquer les lois et juger en toute impar-
tialité, il doit garder son indépendance.

La séparation des pouvoirs tend dans sa finalit¢ a garantir la liberté en
empéchant tout cumul de pouvoirs de I’Etat entre les mains d’une méme
autorité, cette concentration étant de nature a engendrer un pouvoir excessif.

Ces quelques considérations préliminaires nous renvoient a une question prin-
cipale.

Que signifie I’indépendance du juge et celle du pouvoir judiciaire?

C’est précisément 1’objet de notre rencontre si importante et parfaitement
organisée par la Cour Constitutionnelle d’ Arménie.

Historiquement, le pouvoir judiciaire a connu des «flux et reflux» quant au
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plein exercice de ses compétences ; il a méme été accusé d’avoir instauré
«le gouvernement des juges».

Le principe de I’indépendance du pouvoir judiciaire, qui découle de la logique
méme de la séparation des pouvoirs, signifie que le juge doit-étre en mesure
d’exercer ses fonctions en toute indépendance, par rapport a toutes les forces
sociales, économiques et politiques et par rapport a I’administration de la justice.

L’indépendance du pouvoir judicaire et les spécificités qui le caractérisent par
rapport aux pouvoirs politiques, ont permis une universalisation de certaines
normes de procédures judiciaires. Les rencontres comme la nétre aujourd’hui
ne sont pas étrangeres a ce rapprochement. Le pouvoir judiciaire est devenu le
premier protecteur des droits de I’homme et des libertés fondamentales.

La spécialisation de ce pouvoir lui a permis de gagner plus d’importance dans
la société moderne, d’autant plus que I’exécutif a tendance aussi a avoir recours
a la justice, en ce qui concerne les affaires relatives a la justice sociale et celles
se rapportant a 1’application des lois politiques, ce qui a donné plus de pro-
fondeur sociale au pouvoir judiciaire.

La fonction de juger procure aux juges la possibilité de faire régner les valeurs
exprimées a travers les rapprochements des systémes politiques et exprimées
dans le concept de I’Etat de droit démocratique.

Néanmoins, la multiplicité des pouvoirs qui a créé d’autres partenaires du pou-
voir politique représentatif, tels que les organisations du monde associatif, le
pouvoir des médias de 1’opinion publique exprimé a travers les syndicats, ainsi
que le pouvoir économique et financier.

Les fonctions étatiques qu’exerce la branche de la justice administrative la ren-
dent responsable devant I’exécutif ce qui provoque 1’ambiguité et pourtant les
domaines de compétence sont clairement définis a 1’intérieur de I’institution
judiciaire.

Le Juge indépendant est celui qui prend ses décisions en son ame et conscience,
sans se soumettre aux ordres et conseils de sa hiérarchie.

I1 est clair que les contours de ce principe, indispensable a 1’édification d’un
Etat de droit, sont difficiles a cerner, raison pour laquelle les Constitutions ne
contiennent généralement aucune définition de cet idéal démocratique.

Etre juge indépendant, c’est faire face a de multiples pressions d’origines
diverses dont les plus fréquentes sont celles qui sont exercées par le pouvoir
politique.

En Algérie, I’indépendance du juge et celle du pouvoir judiciaire sont garanties
par la Constitution. L’article 138 de la Constitution Algérienne dispose en effet
que: «Le pouvoir judiciaire est indépendant. Il s’exerce dans le cadre de la loi.».

En effet, I’indépendance de la justice est assurée sur le plan fonctionnel par



I’exclusivité de compétence et de missions clairement spécifiées dans les lois de
la République. L’indépendance organique est garantie par le Conseil Supérieur
de la Magistrature. Cette autorité a pour missions, la gestion de la carriére des
juges et a pour vocation de les prémunir de toute forme de contrainte qui peut
influer sur leur indépendance et qui risque d’entraver leur impartialité.

Le Statut particulier de la Magistrature' affirme I’indépendance des magistrats.

Celle-ci s’apprécie au regard de trois facteurs: la nomination, la mutation et le
déroulement de la carriere des magistrats.

S’agissant de la nomination des magistrats, elle est dans ses grandes lignes,
fixée par la Constitution elle-méme. Le Président de la République autorité de
nomination des magistrats, est assist¢ par le Conseil Supérieur de la
Magistrature. Les membres de cet organe sont pour partie €lus par les magis-
trats et pour partie nommés par le Président de la République ce qui garantit une
forte indépendance.

S’agissant, de la responsabilité disciplinaire des magistrats, elle est également
confiée, par la Constitution au Conseil Supérieur de la Magistrature qui, a cette
occasion, n’est plus présidé par le Président de la République mais par le
Président de la Cour Supréme.

La formation et la spécialisation renforcent 1’indépendance du juge lors du
traitement des litiges qui lui sont présentés.

La composition, le fonctionnement et les autres attributions du Conseil
Supérieur de la Magistrature sont fixés par une loi organique®, dont il faut rap-
peler quelques ¢léments essentiels.

La protection de I’indépendance de ’autorité judiciaire se fait d’autant plus
exigeante qu’elle met en cause la liberté individuelle dont 1’autorité judiciaire
a pour mission d’assurer la protection. Ici ce n’est pas seulement 1’indépen-
dance des magistrats qui est protégée, c’est leur compétence et leur pouvoir
d’appréciation.

Enfin le Conseil Supérieur de la Magistrature veille a ce que le juge ne soit pas
privé de la faculté d’exercer son pouvoir d’appréciation sur les atteintes portées
a la liberté individuelle.

En Algérie, la séparation des pouvoirs en tant que point de départ d’une nou-
velle organisation politique de 1’Etat et la création d’un Conseil constitutionnel
dont le role principal est de veiller au respect de la Constitution par le contrdle
de constitutionnalité¢ dans le cadre de la hiérarchie des normes, figurent parmi
les innovations majeures de la révision constitutionnelle de 1989.

' Loi organique n° 04-11 du 6 Sep 2004 portant statut de la magistrature.
% Loi organique n° 04-12 du 6 Sep 2004 fixant la composition, le fonctionnement et les attributions du
C.S.M. notamment 1’art. 35.
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Depuis sa création, le Conseil constitutionnel a confirmé les avancées enreg-
istrées en Algérie en matiére de consolidation du principe de la séparation des
pouvoirs et de I’'indépendance du pouvoir judiciaire. Cette affirmation sans
équivoque apparait notamment dans les Avis du Conseil constitutionnel concer-
nant la loi organique relative au découpage judiciaire et celle relative a 1’organ-
isation et au fonctionnement du Conseil d’Etat.

En effet, dans son avis n° 4du 19 février 1997, le Conseil a considéré que «le
Constituant, en €rigeant la séparation des pouvoirs en principe fondamental de
l'organisation des pouvoirs publics, entend fixer leurs compétences qui ne
sauraient étre exercées que dans les cas et suivant les modalités que la
Constitution leur a expressément fixés,».

Le Conseil constitutionnel a réaffirmé 1’indépendance du pouvoir judiciaire
dans son Avis n° 6 du 19 mai 1998 en «Considérant que le principe de
I’indépendance du pouvoir judiciaire édicté a I’article 138 de la Constitution
découle du principe constitutionnel de la séparation des pouvoirs et tire sa sig-
nification des garanties constitutionnelles énoncées aux articles 147, 148 et 149
de la Constitution.».

Par ailleurs et sachant que 1’indépendance du magistrat est fondamentale
pour I’indépendance du pouvoir judiciaire, et dans I’objectif de préserver
cette indépendance et la dignité du magistrat, le Conseil constitutionnel a
affirmé le droit syndical du magistrat, pour le Conseil «...la liberté du mag-
istrat d'exercer son droit syndical» serait réduite en 1'obligeant a faire une
déclaration au ministre de la justice dés son adhésion au syndicat. L’avis n°
2 du 19 mai 1998 souligne que la liberté de se syndiquer est salutaire pour
le magistrat et lui permet «en cas de nécessité, de prendre les mesures
nécessaires a la sauvegarde de l'indépendance et de la dignité de la magis-
trature.

Le Conseil Constitutionnel aide le juge a révéler le sens de la loi dans le cadre
du recours constitutionnel.

En effet, I’'indépendance du Conseil constitutionnel tend dans sa finalité a ren-
forcer la crédibilité, a améliorer sa visibilité sociale et a conforter sa 1é€gitimité.
Il bénéficie d’un statut spécifique au sein de I’ordre constitutionnel qui se situe
en dehors des trois pouvoirs constitués, une position qui le place dans une situ-
ation d’indépendance a 1’égard de ces derniers.

Ces trois pouvoirs sont représentés au sein du Conseil constitutionnel.

La reconnaissance de I’indépendance du Conseil constitutionnel est aussi mar-
quée par le respect de sa jurisprudence par les différents destinataires.

Des progres significatifs seront apportés a ce sujet a travers les amendements
déja annoncés de la Constitution algérienne qui confirmeront bientot et



I’indépendance du Conseil constitutionnel et son autonomie administrative et
financiere.

Si le conseil constitutionnel veille scrupuleusement et en toute indépendance a
ce que chaque pouvoir respecte, son domaine d’intervention tel qu’il résulte de
la Constitution, il veille également a circonscrire son appréciation a la constitu-
tionnalité des textes déférés a son examen et non leur opportunité comme il tient
d’ailleurs a le préciser expressis verbis dans ses avis et décisions.

Ce qui permet I’indépendance d’un juge, c’est autant la définition positive
qu’on accorde par principe a sa fonction que celle de sa culture juridique et de
sa force de caractere.

Telles sont en fin du compte, les véritables conditions d’une justice indépen-
dante sans laquelle les lois et les institutions les plus parfaites demeurent lettre
morte et le doyen Vedel avait continué de dire que 1’indépendance dépend de
«I’hygiéne mentale des juges».

En effet, la multiplication des pouvoirs et donc de contre-pouvoirs augmente la
place du pouvoir judicaire d’ou la nécessité de garantir son indépendance.

Le recours constitutionnel est un autre développement a co6té du contrdle de
constitutionnalité qui peut a la fois alléger la pression sur le pouvoir judiciaire
et conforter son indépendance.

Il n’est pas inutile a ce sujet de mentionner que la politique algérienne de dérad-
icalisation a commencé par supprimer les juridictions d’exception pour ren-
forcer I’Etat de droit dans le cadre du principe démocratique de I’Etat moderne
qui implique la préexistence des normes juridiques et la préexistence et
I’indépendance des organes chargées de les appliquer.

L’Algérie a eu plusieurs occasions de partager son expérience et, trés récem-
ment encore, a la tribune des Nations unies.

Les pays africains sont eux-mémes porteurs d’une expérience qui s’est révélée
de fagon significative a I’occasion de la Conférence Africaine d’Alger en
novembre 2014.

Malgré tous les maux dont on peut 1’accuser, la justice en Afrique, si I’on en juge
par les initiatives prises ¢a et 1a, semble prendre conscience de son état et cherche
a se métamorphoser; elle a engagé des réformes dont certaines sont positives des
lors qu’elles vont dans le sens d’un renforcement de I’indépendance et des pou-
voirs du juge’® dans ses rapports avec les autres organes de 1’Etat

La nouvelle génération de juridictions constitutionnelles développe en effet,
une jurisprudence démontrant a la fois leur capacité d’imagination et leur

® Mayacine Diague « La mutation de la justice constitutionnelle en Afrique. L’exemple du Conseil
Constitutionnel Sénégalais » Annuaires internationale de justice constitutionnelle T.XII,1996 p.99
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indépendance d’esprit marquant ainsi le passage du formalisme a I’effectivité
d’un constitutionnalisme orienté¢ vers la démocratie et I’Etat de droit.

Mesdames et Messieurs les présidents et juges des Cours constitutionnelles et
instances équivalentes Mesdames et Messieurs.

Je voudrais tout d’abord joindre ma parole a celles et ceux qui ont tenu a
féliciter les organisateurs pour le choix du théme, la qualité des interventions.

Je ne cesserais de les remercier pour la qualité de leur accueil et le profession-
nalisme dont ils ont fait preuve afin de rendre notre séjour si agréable.

SUMMARY

Separation of powers is a basic element to democracy and reinforcement of the
rule of law. Although separation of powers was set forth as a key principle by
the constitutional jurisprudence, its applications were diverse and varied.
Legislative and executive powers are, by definition, unlike the judiciary. Since
the mission of the latter is to implement laws and judge impartially, it must
retain its independence.

In Algeria, the independence of the judge and the judicial power is guaranteed
by the Constitution. Article 138 of the Algerian Constitution provides: “The
judicial power is independent. It is exercised within the framework of the law.”
The independence is guaranteed by the High Council of Magistracy. This
authority is authorized to promote the judges’ career and guard them against any
form of interference that may affect their independence and hinder their impar-
tiality.

The Constitutional Council enjoys a special status within the constitutional
order that falls beyond the three constituted powers.

The constitutional complaint is another achievement which may alleviate pres-
sure on the judiciary and strengthen its independence.




STRENGTHENING THE PRINCIPLE
OF THE INDEPENDENCE
OF THE JUDICIARY IN THE DOCTRINE
OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF LITHUANIA

DANUTE JOCIENE

Justice of the Constitutional Court of Lithuania

Dear President Mr. G. Harutyunyan and the Justices of the Constitutional
Court of the Republic of Armenia,

Distinguished President of the Venice Commission Mr. G. Buquicchio,
Distinguished Presidents of the Constitutional Courts, Justices,
Ladies and Gentlemen,

It's an honour to be here today and to extend sincere congratulations on
behalf of the President of the Constitutional Court of the Republic of
Lithuania Prof. Dainius Zalimas and all the Justices to the Constitutional
Court of the Republic of Armenia with the 20th Anniversary of Adoption
of the Constitution of the Republic of Armenia and the 20th Anniversary
of Establishment of the Constitutional Court of the Republic of Armenia.

It is my wish that the Constitutional Court of Armenia will continue it hard
work in imparting the ideas of constitutional justice to the public.

My presentation today is based on the interpretation of the principle of the
independence of the Judiciary in the doctrine of the Constitutional Court
of my country.

The independence of judges and courts is one of the essential principles
of a democratic state under the rule of law and a necessary condition of
protection of human rights and freedoms. The independence of the
Judiciary is also an inseparable element of the constitutional status of the
judge (Ruling of the Constitutional Court of 21 December 1999).

As stated by famous Mr. D. Rousseau “Independence of the Court is, first

"

of all, the independence of a judge"'.

! Rousseau D. Droit du contentieux constitutionnel, 4e edition. Paris, Montchrestien, 1995. P. 227.
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I. The constitutional Independence of the Judiciary
(or the independence of judges and courts)

The Constitutional Court of the Republic of Lithuania (further — the CC
or the Court) has formulated a very broad official constitutional doctrine
on the independence of judges and courts in which the constitutional
imperative of the independence of judges and courts is construed in the
context of the constitutional principle of a state under the rule of law
(which, as the Constitutional Court has held in its acts more than once,
integrates various constitutional values).

The Court has clearly developed the independence of courts and judges as
two separate institutes; however, these two institutes have been interpret-
ed together as conditioning one another and being indivisible. The assess-
ment of the system of guarantees of the independence of judges and courts
permits to assert that they are closely interrelated. In the doctrine, the
Court has pointed out the following (main) guarantees (safeguards) as con-
stituent elements of the Independence of judges and courts*

— the inviolability of the term of powers of the judge;

— the inviolability of the person of the judge;

— the real social (material) guarantees of the judge;

— the self-governance of the judiciary (the Judiciary is full-fledged power);

— financial and technical provision (equipment) of the Judiciary (the orga-
nizational independence).

It should be emphasised that the above-mentioned guarantees
(elements/safeguards) of the independence of the Judiciary are also close-
ly interrelated. However, the separation of such guarantees into different
groups can be regarded as somewhat artificial, i.e., it would be very diffi-
cult to assess the real social (material) guarantees of judges without
analysing the element of the financial and technical provision of the
Judiciary. Furthermore, in cases of the release of a certain judge from
office because of the fact that the conduct of the judge had discredited the
name of judges, such a situation would reflect the legal status of the judge.
However, the aforementioned ground for releasing of the judge can impact
the social (material) guarantees of the judge, as, consequently, the judge
can lose such guarantees (Ruling of the CC of 27 November 2000).

Therefore, a review of the complex of the safeguards guaranteeing the
independence of judges and courts and the responsibility of judges leads
to the conclusion that they all are closely interrelated. In general, the inde-
pendence of judges and courts may not be examined on the basis of one
element, no matter how salient it may be. On the other hand, it must be

2 See Rulings of the CC of 21 December 1999, 15 May 2009, 29 June 2010, etc. See also T. Birmontiené. The fea-
tures of the Constitutional doctrine on the Independence of the Judiciary. Constitutional Jurisprudence. No. 3(31),
2013 (Article published in the Lithuanian language, the Title translated into English by the Author of this
Presentation).



admitted that if any of the safeguards guaranteeing the independence of
judges and court are violated, it would impede administration of justice
and protection of human rights and freedoms (Ruling of 6 December 1995).

In summing up, the position of the CC reflected the general view that the
independence of judges and courts is ensured, infer alia, by consolidating
all aforementioned guarantees (or constituent elements), such as: the self-
governance of the judiciary, meaning that the judiciary is fully-fledged,
and its financial and technical provision; inviolability of the term of office
of the judge (whereby one seeks to ensure that the judge, irrespective of
the political forces in power, would remain independent and would not be
forced to adjust according to the possible changes of political forces); as
well as the inviolability of the person of the judge, and also established the
real social (material) guarantees of the judge (Ruling of the CC of 15 May
2009).

In the broadly formulated official constitutional doctrine on the independ-
ence of judges and courts, taking into account the aim to be an open, just,
and harmonious civil society and the state under the rule of law, as
enshrined in the Preamble of the Constitution, Article 5 and the norms of
other articles of the Constitution establishing the separation of powers,
one may distinguish two inter-related aspects of the principle of the inde-
pendence of judges and courts:

1) the independence of judges and courts in administering justice;
2) the independence of courts as the system of judicial institutions.

In principle, such division is not a new one; it reflects also the aforemen-
tioned (constituent) elements of the independence of the Judiciary as
marked out by the CC.

The independence of judges and courts, first of all, means the independ-
ence of judges and courts when they administer justice. Under Article 109
of the Constitution, while considering cases, judges shall be independent
and obey only the law. Paragraph 1 of Article 114 of the Constitution pro-
vides that institutions of state authority and governance, members of the
Seimas and other officers, political parties, public organisations, and citi-
zens shall be prohibited from interfering with the activities of a judge or
the court, and violation of this shall incur liability provided for by law. The
procedural independence of judges is a necessary condition of an impar-
tial and fair consideration of a case.

On the other hand, judges and courts are not sufficiently independent if
the independence of courts as the system of the institutions of the judici-
ary is not ensured. The judiciary, being independent, may not be depend-
ent on any other branches of public power. Therefore, it is of much impor-
tance to separate the activity of courts from that of the executive.

First of all, the doctrine of the independence of the Judiciary can be
derived from Article 5 of the Constitution where the concrete separate
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institutes of public power are indicated. Furthermore, some other Articles
of the Constitution, such as Articles 109, 111, 112, 115 and other articles
establishing the constitutional backgrounds for the functioning of the
Judiciary, including the appointment and release of judges, specifying the
system of the courts in Lithuania, were invoked when formulating the doc-
trine of the independence of the Judiciary.

In paragraph 1 of Article 5 of the Constitution it is establishes that:

“In Lithuania, State power shall be executed by the Seimas, the President
of the Republic and the Government, and the Judiciary” <...>.

Paragraph 2 of the mentioned Article 5 indicates that:
“The scope of power shall be limited by the Constitution”.

The mentioned paragraph 1 of Article 5 of the Constitution of Lithuania
was chosen by the Constitutional Court — the official interpreter of the
Constitution — as a starting legal position for forming the constitutional
doctrine of the principle of the separation of powers?®, which has been later
particularised in other Articles of the Constitution by determining the com-
petence of every branch of state power as well as their interrelations. The
constitutional principle of the separation of powers means that the legisla-
ture, the executive and the judiciary are separate, sufficiently independent.
Every state institution enjoys the competence according to its purpose.
Administration of justice is the function of courts and it determines the
place of the judiciary in the system of institutions of state authority and
the status of judges. Neither any other state institution nor any other state
official may exercise this function*.

The status of the Court, as one of the State authorities, is determined in
Chapter IX of the Constitution. According to the doctrine of the CC, the
Court is one of the State authorities with the exclusive right to administer
justice®. While administering justice, judges and courts shall be independ-
ent (Paragraph 2 of Art. 109 of the Constitution, Rulings of 14 February
1994; 6 June 2006, 28 May 2008, 15 May 2009, etc.). It should be noted that
in the Constitution there is the separate Chapter VIII devoted to the
Constitutional Court.

Moreover, when considering cases, judges obey only the law (Paragraph 3
of Art. 109). Anyone shall be prohibited from interfering with the activities
of a judge or the court. Already in 1995 the CC stressed that the independ-
ence of the Judiciary is not a privilege but the essential feature of the dem-
ocratic state. The CC held in one of its first rulings (passed on 6 December
1995) that:

3 E. Jarasifinas. The principle of the separation of powers: conception and some problems of interpretation in the con-
stitutional jurisprudence. In: Constitutional Law of Lithuania: Evolution, Institutions, Protection of Rights, Self-
Governing. University of Mykolas Romeris, Vilnius, 2007 (Article published in the Lithuanian language, the Title
translated into English by the Author of this Presentation), p. 135-163.

* See Rulings of the CC of 12 July 2001, 28 May 2008, etc.

® Paragraph 1 of Art. 109 of the Constitution provides: “In the Republic of Lithuania, justice shall be administered
only by courts”; see also Rulings of 19 October 1994, 1 October 1997, etc.



“[...] One of the fundamental distinguishing characteristics of a demo-
cratic state is the principle of independence of the judiciary. All demo-
cratic states adhere to this principle [...]; The independence of the judi-
ciary is not a privilege, but one of the principle duties of judges and
courts, ensuing from the human right to an impartial arbiter in a dis-
pute guaranteed by the Constitution. Such a concept of the independ-
ence is also reflected in a number of international documents [...]".

Therefore, the role of the judiciary in the democratic state is that, while
administering justice, the courts must ensure the implementation of law
expressed in the Constitution, the laws and other legal acts, and also to
guarantee the rule of law and to protect human rights and freedoms.

The courts that under the Constitution implement judicial power in
Lithuania should be classed as belonging not to one, but to two or more
(if that, while heeding the Constitution, is established in certain laws) sys-
tems of the courts; under the Constitution, there are three systems of
courts in Lithuania:

(1) the Constitutional Court executes constitutional judicial control (in
addition to other provisions of the Constitution (including those which are
designed for judicial power and judges in general) a separate chapter (VIII)
of the Constitution is designated to the Constitutional Court);

(2) the Supreme Court of Lithuania, the Court of Appeal of Lithuania,
regional courts and local courts, specified in Paragraph 1 of Article 111 of
the Constitution, constitute the system of courts of general jurisdiction;

(3) under Paragraph 2 of Article 111 of the Constitution, for the consider-
ation of administrative, labour, family and cases of other categories, spe-
cialised courts may be established; one system of specialised courts, name-
ly, administrative courts, which is composed of the Supreme Administrative
Court of Lithuania and regional administrative courts, is established and is
functioning at present (Rulings of the CC of 13 December 2004, 16 January
20006, 28 March 2006, 9 May 2006, 6 June 2006, and 27 November 2000).

According to the constitutional doctrine, formulated when interpreting the
new wording of Article 118 of the Constitution, prosecutors are not equated
to judges as they are not administering justice. Nevertheless, the CC has also
stressed the importance of the Prosecutor's office, indicating that the
Constitution entrusts it with specific functions and, in implementing such
functions, prosecutors are also independent and must obey only the law.
However, the independence of prosecutors may not be identified with that of
the courts which exercise the judicial power® (Article 118 of the Constitution).

® See Article 118 of the Constitution (wording of 20 March 2003) and the Decision of the CC of 16 January 2014. (It
should also be noted that in some earlier Rulings the CC regarded the procesutors as part of the judiciary (old word-
ing or Article 118 of the Constitution) — see, i.e., the Ruling of 21 December 1999 “[...] The prosecutors and inves-
tigators are treated as a constituent part of the judiciary. Thus, while conducting the legal proceedings, they are
applied the safeguard guaranteeing the independence of the judiciary established by law[...]” .
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I1. The inviolability of the person of the judge; the inviolability
of the term of powers of the judge; the real social (material)
guarantees of the judge.

According to the constitutional doctrine, independence of courts and
judges is an inseparable element of the constitutional status of judges;
such independence is not an end in itself, but one of the essential princi-
ples of a democratic state under the rule of law and a necessary condition
of protection of human rights and freedoms, as well as of the implementa-
tion of the laws and legal acts which are not in conflict with the
Constitution. The duties and responsibility of a judge presuppose his high
legal professional qualification. Such qualification of the judge was
regarded by the CC as one of the guarantees for proper administration of
justice: special professional and ethical requirements (including good rep-
utation) are applicable to a person who wants to become a judge.

In the jurisprudence of the Constitutional Court it is also emphasised that
the independence of judges or courts is not a privilege, but one of the
most important obligations of judges and courts, which stems from the
right of a person, who thinks that his rights or freedoms guaranteed in the
Constitution are violated, to apply to an independent and impartial tribu-
nal’ in order to solve the emerged legal dispute under the Constitution and
laws (especially on this point, the Ruling of the CC of 6 December 1995,
also Rulings of 21 December 1999, 12 July 2001, and 9 May 2006, 29 June
2010, Decision of 14 January 2015).

On this point, the reference can be made to the Convention for the
Protection of Human Rights and Fundamental Freedoms adopted in 1950
(thereafter — the European Convention on Human Rights, the ECHR or the
Convention) which, according to the official constitutional doctrine, is a con-
stituent part of the Lithuanian legal system and has been applied on an equal
footing as laws of the country (Conclusion of 24 January 1995). Article 6 of
the ECHR establishes the right of everyone to the impartial and independ-
ent tribunal within the reasonable time. The CC in its doctrine has always
regarded the jurisprudence of the Convention (inter alia of Article 6) as a
source of construction of law which is also important for the construction
and applicability of Lithuanian law (Rulings of the CC of 8 May 2000, 28
May 2008). Therefore, the requirements developed by the European Court
of Human Rights in interpretation and application of the notion “ an inde-
pendent and impartial tribunal” were also taken into account by the CC
when forming its official doctrine on the independence of the Judiciary (see,
as an example Rulings of 6 December 1995, 21 December 1999)2.

* Article 30 of the Constitution stipulates: “The person whose constitutional rights or freedoms are violated shall have
the right to apply to court”.

8 In the Ruling of 21 December 1999 it was stated: “[...] Moreover, the Minister of Justice cannot control the course
of cases. [...]. [These] state institutions and officials have no right to control either directly or indirectly the actions
of a judge when he considers concrete cases. Such an interpretation of the principle of the independence of courts
would be in line with the case-law of the European Court of Human Rights when Paragraph 1 of Article 6 of the
Convention for the Protection of Human Rights and Fundamental Freedoms is applied wherein the right of individ-
uals to a fair and impartial tribunal is enshrined [...]".



It should also be noted in this context that Lithuania has lost Daktaras v.
Lithuania case (Appl. No. 42095/98, judgment of 10 October 2000) in the
European Court of Human Rights (further — the ECtHR or the European
Court), in which the European Court noted that it is of fundamental impor-
tance in a democratic society that the courts inspire confidence in the pub-
lic. Article 6 requires a tribunal to be impartial. Impartiality normally
denotes the absence of prejudice or bias.

The ECtHR has thus distinguished in its jurisprudence between a subjec-
tive approach (ascertaining the personal conviction or interest of a given
judge in a particular case), and an objective approach, that is determining
whether sufficient guarantees are offered to exclude any legitimate doubt
in this respect (see Grieves v. the UK [GC], no. 57067/00, § 69, 16
December 2003; Kyprianou v. Cyprus [GC], No. 73797/01, 15 December
2005; §§ 118-21).

In Daktaras v. Lithuania case the ECtHR established the violation of Article
6 as regards the not justified proactive role of the President of the Supreme
Court in the appeal procedure. The European Court came to the conclu-
sion that the Supreme Court of Lithuania could not be considered an impar-
tial tribunal from the objective point of view as it had been instructed by
the President of this Court to quash the Court of Appeal's decision and
reinstate the first-instance judgment; even more, the President of the
Supreme Court had himself appointed the judge rapporteur and the mem-
bers of the Chamber in the case. Therefore, many doubts as regards the
objective impartiality of the court remained in this case which meant that
the public could not trust such court’. It should be noted that the CC in
its doctrine has not divided the independence of the Judiciary into two -
objective and subjective - aspects as it was done by the ECtHR; the CC
substantiates its own position on a more general approach, however, in its
analysis it concentrates on the above-mentioned guarantees (constituent
elements) of the independence of the Judiciary™.

The independence of the judge and courts is indivisible (the Ruling of 21
December 1999). One of the important aspects of the independence of the
judge entrenched in the Constitution is that while administering justice all
judges have equal legal status (the Ruling of the CC of 27 November 2006);
no different guarantees of the independence of the judge may be estab-
lished. While administering justice, no judge is, nor may be subordinate to
any other judge or to the President of any court (inter alia, of the court
where he works or of the court of higher level). Judges cannot be classi-
fied as state servants according to their duties. It should also be stressed
that the independence guarantees do not create pre-conditions for a judge
to avoid proper performance of his duties and consider cases in a negli-
gent manner.

® Daktaras v. Lithuania, Appl. No. 42095/98, ECtHR, judgment of 10 October 2000.
101t should also be noted that in the Ruling of 12 February 2001 the CC, in principle, analyses the subjective element
of the independence of judges, related to the family (personal) ties between the parties of the case.
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While establishing the procedure of appointing, promoting, transferring or
dismissing of judges, the principle of independence of judges and courts
cannot be violated; such procedure should be based exceptionally on their
professional knowledge and personal skills. The balance of powers
enshrined in the Constitution should be secured (Ruling of 21 December
1999, 9 May 2006).

a) The inviolability of the person of the judge

As mentioned before the judge in Lithuania has an exceptional constitu-
tional status. In the Ruling of 21 December 1999 the CC had also stressed
that the guarantees of the independence of judges and courts cover also
the legal status of a judge and the court.

According to the Constitution, a judge has immunity from the criminal lia-
bility in Lithuania'. Paragraph 2 of Article 114 of the Constitution stipu-
lates that a judge may not be held criminally liable, arrested or have his
freedom restricted otherwise without the consent of the Seimas, or, in the
period between the sessions of the Seimas, without the consent of the
President of the Republic of Lithuania.

In the Ruling of 17 December 2007, the CC decided that the provision of
Paragraph 4 (wording of 24 January 2002) of Article 47 (wording of 3 April
2003) of the Law on Courts that a judge may not be held administratively
liable was regarded as being contradictory with the Constitution. Although
by means of such a provision an attempt was made to secure the independ-
ence of a judge consolidated in the Constitution, however, it created the
preconditions for the judge who commits an administrative violation to
evade administrative liability. Thus, an obligation arises for the legislature
(from the Constitution) to establish the procedure for bringing a judge to
administrative liability, which could provide the maximum protection to
the judge from unreasonable attempts to bring him to such liability.
Moreover, the CC stated that according to the Constitution, judges have
no immunity from administrative liability (with the exception of the cases
when administrative liability is related with the restriction of freedom of
the judge). A fair balance should be found for the purpose of implementa-
tion of the provisions of Paragraphs 1 and 2 of Article 114 of the
Constitution and the judge's administrative liability.

Judges, while administrating justice, cannot hold any other elected or
appointed office, to work in any business, or other private enterprises, to
receive any remuneration other than the remuneration established for the
judge and payment for educational or creative activities [...] (Article 113 of
the Constitution). The limitations on work and political activities which are
established for court judges shall apply also to justices of the
Constitutional Court (paragraph 3 of Art. 104 of the Constitution).

"' Ruling of the CC of 30 May 2003.



Moreover, justices of the Constitutional Court shall have the same rights
concerning the inviolability of their person as shall Members of the Seimas
(paragraph 4 of Art. 104 of the Constitution). It should also be noted that
the Lithuanian Constitution establishes such a procedure of the appoint-
ment and release of judges and Presidents of courts of general jurisdiction
and specialised courts of various standing, where these judges and
Presidents of courts are appointed and released by institutions of other
branches of state power—the executive and legislature, correspondingly,
the President of the Republic and the Seimas, i.e. the institutions formed
on a political basis'.

In its Rulings of 21 December 1999, 9 May 2006, and 27 November 2006,
the Constitutional Court held that the powers of the President of the
Republic entrenched in Item 11 of Article 84 of the Constitution in the for-
mation of the judiciary are a significant element of the constitutional sta-
tus of the Head of State. The President of the Republic participates when
appointing and releasing judges of courts of general jurisdiction of all lev-
els, starting from the lowest level—local courts—and finishing by the high-
est level—the Supreme Court (as well as including judges of all specialised
courts), however, his powers regarding judges of different courts of gener-
al jurisdiction are different. Judges and Presidents of local, regional, and
specialised courts are appointed and released by the President of the
Republic and regarding this he does not apply to the Seimas. Nevertheless,
the CC has clearly indicated in its jurisprudence that the judiciary, being
independent while administering justice, may not be dependent on the
other branches of public power also because of the fact that it is the only
branch of power formed on a professional but not political basis. Moreover,
the counterbalancing relationship between the President of the State and
the special institution of judges as regards the appointment, promotion and
release of judges has been deeply discussed in the official doctrine of the
ccn.

Another aspect of the independence of the judge - is the oath of the judge
to the State. The judge is also obligated to be independent by his oath
which he must make before taking office under Paragraph 6 of Article 112
of the Constitution. The judge swears allegiance to the Republic of
Lithuania, swears to administer justice only pursuant to laws, to defend
human rights, freedoms and legitimate interests, always act honourably,
humanely and never let his behaviour cause damage to the title of a judge.

12 Paragraph 2 of Article 112 provides that “Justices of the Supreme Court as well as its President chosen from among
them shall be appointed and dismissed by the Seimas upon the submission of the President of the Republic”. Judges
of the Court of Appeal as well as its President chosen from among them shall be appointed by the President of the
Republic upon the assent of the Seimas (paragraph 3 of Article 112). Judges and presidents of local, regional, and
specialised courts shall be appointed, and their places of work shall be changed by the President of the Republic
(paragraph 4 of Article 112).

B Qee Rulings of the CC of 21 December 1999, 12 July 2001, 28 March 2006, 9 May 2006, 6 June 2006, its Conclusion
of 31 March 2004 and its Decision of 8 August 2006).
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b) the inviolability of the term of powers of the judge

The CC has constantly stressed that one of the guarantees of the independ-
ence of the judge entrenched in the Constitution is the guarantee of the
term of his powers (Rulings of the CC of 6 December 1995, 21 December
1999, 12 July 2001, 9 May 20006, etc.). Only an independent court, thus,
only such whose judges are guaranteed the inviolability of the term of their
office may be considered as one administering justice as required by the
Constitution (Ruling of the CC of 9 May 2006 which is very important as
regards the official development of the doctrine on the independence of
the Judiciary on different aspects).

Already in its Ruling of 22 December 1994 the CC accounted with the con-
sequences of the Judicial reform in Lithuania. The adopted [new] Law on
Courts (1994) provided the legal grounds for the termination of the activ-
ities of the [old] Supreme Court and establishment of the new Supreme
Court. The CC stated that the notion “establishment” used in Article 2 of
the impugned Law may NOT be understood as establishing a new legal
institution. Therefore, the term of powers of judges of the Supreme Court
of Lithuania could NOT be terminated if their mandate had not expired
yet; Articles 115 and 116 of the Constitution determine the cases [the
exhaustive list of grounds] and procedure of dismissal from office of court
judges. Consequently, the powers of judges may not be terminated prior
to the expiration of their term of office, with the exception of cases pro-
vided for by the Constitution. The judge's independence must be actually
guaranteed together with the guarantees for the judge's tenure. The CC
has also clearly noted that irrespective of the political forces in power, the
judge remains independent and could not be forced to adjust according to
the possible changes of political forces.

Moreover, as the Constitutional Court held in its Ruling of 21 December
1999, taking account of the procedure of formation of courts established in
the Constitution, the special institution of judges (provided in Paragraph 5
of Article 112 of the Constitution), should give the advice to the President
of the Republic as regards decisions on appointment, promotion, transfer
of judges or those on their release from office. The doctrinal approach as
regards “the special institution of judges" was further developed by the CC
in the Ruling of 9 May 2006 where it was indicated that this institution
should be composed from judges only".

In the same Ruling of 9 May 2006 (one of the therein discussed aspects -

the prolongation of the term of the office of the judge) the CC stated that
the Constitution does not in essence prevent such legal regulation estab-

' In the mentioned Ruling it has been mentioned, the special institution of judges provided for by law specified in
Paragraph 5 of Article 112 of the Constitution is the balance to the President of the Republic—a political institution
of state power—in the area of the formation of the corps of judges. This implies that the activity of this special insti-
tution of judges must be transparent, so that neither the President of the Republic, nor the society would have rea-
soned doubts regarding the formed corps of judges [...].



lished by law where the judge, despite the fact that his term of powers has
expired or he reached the pensionable age, may still hold his office for a
certain period of time (in order to finalise the cases under the considera-
tion). The Position of the CC — such institute in itself is in conflict with
the Constitution. The judge whose term of powers (prescribed by law) has
expired should be released under the procedure indicated in the
Constitution. The prolongation of the term of office of the judge which is
allowed only in the exceptional cases, it could be allowed only by a corre-
sponding legal act—a decree of the President of the Republic or (if the
powers of a justice of the Supreme Court are prolonged) a Seimas resolu-
tion must be passed. In every such case, the advice of the special institu-
tion of judges (Paragraph 5 of Article 112 of the Constitution) on the pro-
longation of powers (and if the powers of a judge of the Court of Appeal
are prolonged—also the assent of the Seimas) is necessary. Such advice of
the said special institution of judges to prolong the powers of the judge
also means its advice to release the judge from office as soon as the cor-
responding legal fact happens—the consideration of corresponding cases
is finished (see also the Ruling of 15 May 2009). In such exceptional cases
such judge, while administering justice (deciding not finished cases),
would have the same powers and guarantees as other judges of the corre-
sponding court, his status as a judge would indivisible.

Under Paragraph 4 of Article 111 of the Constitution, the formation and
competence of courts shall be established by the Law on Courts of the
Republic of Lithuania. Thus, the Constitution obligates the legislature to
regulate the founding and the competence, the formation and execution of
powers of all courts of the Republic of Lithuania, inter alia, the status of
judges of these courts etc., thus, including the Supreme Court, by means
of a law. In this context, it needs to be noted that the length of the term
of powers (term of office) of the President of the Supreme Court (or of the
chairperson of a division of the same court) must also be established by
means of a law.

In the aforesaid Ruling of 15 May 2009 the CC considered also the ques-
tion on dismissal of the judge [in this case — the President of the Supreme
Court of Lithuania] upon expiry of his term of powers and further devel-
oped the constitutional notion of “the free mandate of a member of the
Seimas", indicating that the Members of the Seimas [parliamentarians] in
their duties are guided by the Constitution, state interests, their own con-
sciences and may not be restricted by any mandates. Already in its earlier
Rulings of 25 January 2001, 25 May 2004 and 1 July 2004, the
Constitutional Court had held that “the free mandate of a member of the
Seimas entrenched in the Constitution may not be understood only as a
permission to act only at one's discretion, [...] ignoring the Constitution".

The official constitutional doctrine on the release of judges and presidents
of courts from office has been formulated by the Constitutional Court by
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taking account of the constitutional status of judges”. The CC decided that
there had not been any constitutionally justifying circumstances for the
non-release of the President of the Supreme Court from office upon the
expiry of his term of powers, which was a fact of an objective character not
related with his free decision. When the President of the Republic, after
receiving the advice from the special institution of judges (specified in
Paragraph 5 of Article 112 of the Constitution), applied to the Seimas
regarding the release of the President of the Supreme Court (or the chair-
person of a division of this court) from office due to the objective fact—
expiry of the term of powers for which he was appointed to hold such
office - the Seimas had a legal obligation to release such President from
office (or the chairperson). The free mandate of a member of the Seimas
may not be identified with absolutely free actions of the parliamentarian,
made only at his own discretion, incompatible with the duty of a member
of the Seimas to respect and execute the Constitution and laws.

Otherwise, one would deviate from the imperatives entrenched in the
Constitution, since the non-release of the President of the Supreme Court
(or the chairperson of a division of this court) from office upon the expiry
of the term of his powers, would be incompatible with the requirements
arising from Paragraph 2 of Article 112 and Item 2 of Article 115 of the
Constitution, as well as with the constitutional principle of a state under
the rule of law. Moreover, conditions would be created to interpret the
constitutional principle of the free mandate of a member of the Seimas as
the right of that member to act in such manner which could even be
regarded as being incompatible with the Constitution.

Under Article 115 of the Constitution, judges shall be dismissed from office
according to the procedure established by law, in cases when their behav-
iour discredits their position as a judge, and when judgment imposed on
them by court comes into force. Articles 74 and 116 of the Constitution
also provide that for gross violation of the Constitution, breach of oath, or
upon the disclosure of the commission of felony, the Seimas may remove
from office the President and justices of the Supreme Court, as well as the
President and judges of the Court of Appeal, in accordance with the pro-
cedure for impeachment. The behaviour of a judge connected with his per-
formance of his immediate duties, as well as his activity not linked with his
duties, may not cause any doubts as for his independence and impartiali-
ty.

It should also be mentioned that a judge, who thinks that he has been
released from office groundlessly and unlawfully has the right, under the
Constitution, to apply to court regarding the defence of his violated right.
The Constitutional Court has held in its acts more than once that the right
of a person, who thinks that his rights or freedoms are violated, to apply
to court is an absolute one, that this right may not be artificially restricted

15 See also Ruling of the CC of 21 December 1999, 9 May 2006, etc.



or its implementation may not be unreasonably impeded, that it is not per-
mitted to deny this right, that, under the Constitution, the legislature has
the duty to establish such legal regulation whereby all disputes regarding
violation of rights or freedoms of individuals may be decided in court®
(see, among others, Ruling of the CC of 9 May 2000).

Another guarantee of proper administration of justice by judges is their
qualification: only persons who have life experience and high legal quali-
fication may be appointed as judges. They must be of irreproachable rep-
utation. This means that special professional and ethical requirements are
raised to judges (Ruling of 9 May 2006). The judge must feel greatly
responsible for the way he administers justice, i.e. the way he performs the
duty established to him by the Constitution.

c) the real social (material) guarantees of the judge

The guarantees of social (material) nature of the principle of the independ-
ence of judges as established in Paragraph 2 of Article 109 of the
Constitution mean an obligation of the state to ensure social (material)
maintenance to judges in conformity with the status of judges when they
are in office, as well as after expiration of office (the Rulings of the CC of
21 December 1999, 22 October 2007, 16 April 2014, Decision of 20 April
2010). As stated in an early Ruling of 21 December 1999:

“Material independence of a judge and other social guarantees play an
important role here. Laws of most countries pursuant to general crite-
ria establish a judge's remuneration separately from other state ser-
vants. Any attempt to diminish a judge's remuneration or other social
guarantees, or to restrict the financing of courts, is treated as an intru-
sion upon the independence of judges and courts".

Under the Constitution, the material and social guarantees established to
judges must be such so that they would be in line with the constitutional
status of the judge, with the functions exercised by judges and their
responsibility, as well as with their dignity (Decision of the CC of 8 August
2006, Rulings of 12 July 2001, 22 October 2007). The constitutional imper-
ative of the protection of judges' salaries and other social guarantees
(including pensions) arises from the principle of independence of judges
and courts and attempts to protect the judges administering justice from
any influence of the legislative power and the executive, as well as from
that of other state establishments and officials, political and public organ-
isations, commercial economic structures, and other legal and natural per-
sons.

16 Attention should be paid to the jurisprudence of the ECtHR as regards the interpretation of the right to a court under
Article 6 which is regarded as being not an absolute right. The States have the margin of appreciation in this field
and in civil and/or criminal cases this rights is subject to different limitations (see Cudak v. Lithuania [GC], No.
15869/02, Judgment of 23 March 2010, §§ 54-59).
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The legislator, when establishing legal regulation which would ensure the
independence of judges and courts, inter alia the social (material) guaran-
tees of the judge, must heed the norms and principles of the Constitution;
upon expiry of powers of the judge, the social (material) guarantees of the
judge may be varied ones, inter alia the payments paid periodically, as well
as one-time payments, etc.; the constitutional base of establishment of such
guarantees is an exceptional constitutional status of the judge which is
determined by the function of administration of justice. The CC has also
clearly established the principle that the social (material) guarantees of the
judge, upon expiry of his powers, must be real and not only nominal (the
Rulings of the CC of 22 October 2007, 29 June 2010, Decision of 14
January 2015).

While administering justice all judges have equal legal status in the aspect
that no different guarantees of independence of the judge while adminis-
tering justice (deciding cases) may be established. On the other hand, the
principle of the equal legal status of judges does not mean that the mate-
rial and social guarantees of judges may not be differentiated under clear,
ex ante known criteria, which are not related to the implementation of jus-
tice while deciding cases (for example, under the term of a person's posi-
tion as a judge) (the Constitutional Court's ruling of 9 May 2006 and its
decision of 8 August 2000).

The principle of the equal legal status of judges which stems from the
Constitution may also not be construed as not permitting an additional
payment for the judges—the heads of courts (their deputies, heads of divi-
sions, etc.) who discharge additional functions for the carried out organi-
sational work: supplementary work must be paid for additionally.

This imperative of the legal regulation regarding the remuneration of
judges of all courts of general jurisdiction as well as of the specialised
courts requires that such judges' remuneration should precisely be requ-
lated in the Law on Courts; only such legal regulation would be in com-
pliance with the Constitution. The same rule should be applicable in the
relations of remuneration of justices of the Constitutional Court which
should be regulated in the Law on the Constitutional Court (see the
Decision of the CC of 8 August 2000).

The Constitution also prohibits reduction in remuneration and other social
(material) guarantees of judges; any attempts to reduce the remuneration
of the judge or his other social (material) guarantees, or limitation upon
financing of courts are treated as encroachment upon the independence of
judges and courts (Rulings of the CC of 6 December 1995, 28 March 2006,
Decision of 8 August 2000, 29 June 2010, etc.).

As every person, a judge has the right to defend his rights and legitimate
expectations (Rulings of 12 July 2001; 22 October 2007). The principle of
the equal legal status of judges does not mean that the material and social
guarantees of judges may not be differentiated under clear, ex ante known



criteria, (for example, under the term of a person's work as a judge)
(Rulings of 9 May 2006, 22 October 2007, Decision of 8 August 2000, etc.).
Supplementary work must be paid for additionally. Even more, the social
(material) guarantees of judges upon the expiry of their powers must be
real and not only nominal (Rulings of CC of 22 October 2007, 29 June
2010, Decision of 14 January 20195).

In the Constitutional Court's Ruling of 29 June 2010 which was related to
state pensions of judges, and which was later on interpreted by the CC
(Decision of 14 January 2015) it was noted that under the Constitution,
such pensions are not expressis verbis specified in Article 52 of the
Constitution. However, these pensions are also protected by that Article.
The legislature has certain discretion to establish the conditions for grant-
ing and paying the said pensions and their sizes, inter alia, when the sys-
tem of pensions is reorganised, however, when doing so, it must pay heed
to the Constitution. In this Ruling the CC has once more indicated its doc-
trinal approach as regards the independence of judges and courts which is
consolidated in the Constitution (inter alia, Article 109 thereof) noting that
the independence of judges and courts is not a privilege, but one of the
most important duties of judges and courts to consider conflicts arising in
society. The imperative of the constitutional protection of the remunera-
tion and other social (material) guarantees of judges stems from the prin-
ciple of the independence of judges and courts and means that the state
has a duty to ensure the social (material) maintenance for judges which
would be in conformity with the constitutional status of judges while they
are in office as well as upon the expiry of their term of office (the
Constitutional Court's rulings of 21 December 1999 and 22 October 2007).

Another aspect of the Independence of the Judiciary — that judges in
Lithuania can receive the salary only from the budget of the State (Rulings
of 21 December 1999, 30 May 2003, etc.). A new request from the
Parliament is pending before the CC — whether the judges can hold any
other office or work and can receive additional remuneration other than the
remuneration for the judge and payment for educational or creative activi-
ties (i.e., be an international judge (even ad hoc) or to participate in the
preparation of projects financed by the European Union?).

Doctrine of the CC on this legal aspect is quite clear - judges in Lithuania
cannot hold any other posts/positions and/or to receive any other salary
than the salary paid for them from the budget of the State? For the
moment we have just to wait for the position of the CC in this pending
case.

c.1. Social (material) guarantees of judges in economic crisis:

The CC has also formulated a special doctrine as regards the reduced
remuneration of judges in cases of economic crisis. As stated by the CC,
in case of an extremely difficult economic and financial situation in the
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state, the remuneration of judges may be reduced temporarily (for this
period only (see Rulings of 28 March 2006, 22 October 2007, Decisions of
15 January 2009, 20 April 2010). Such reduction of the remuneration for
work must be temporary and grounded upon the circumstances of the
extremely difficult economic and financial situation in the state (Decision
of 15 January 2009). Only after there is an official statement that there is
an exceptionally grave economic and financial situation, which is not
short-termed, due to which the state is unable to perform the obligations
undertaken by it, the legislator may reduce, temporarily, the remunerations
of officials and state servants of the institutions that are funded from state
and municipal budgets. The reduced remunerations would be paid only
temporarily, i.e. as long as the corresponding extreme situation in the state
continues to exist, inter alia when due to the economic crisis it is impos-
sible to collect the budget revenues necessary for the payment of remuner-
ations.

By such reduction other institutions of State power and their officials can-
not violate the independence of courts.

Under the Constitution, inter alia under the constitutional principles of a
state under the rule of law and responsible governance, the state institu-
tions forming and pursuing state economic and financial policies must also
assess the fact that due to special circumstances (economic crisis etc.)
there might occur a particularly grave economic and financial situation in
the state. The Constitutional Court has also held that any correction of the
social policy, the reorganisation of the system of social guarantees should
be constitutionally grounded; if applicable social guarantees are reduced
(or they disappeared), a mechanism of just compensation of incurred loss-
es should be established after the economic situation in the country
improves (Rulings of 22 November 2007, 2 September 2009, 16 April 2014,
Decision of 20 April 2010).

As regards the state pensions for judges (as well as other state pensions)
the CC has clearly noted that such [other than the old age pensions] pen-
sions which are not expressis verbis specified in Article 52 of the
Constitution, are also protected by this constitutional provision (Decision
of 14 January 20195). It has also been mentioned that when the pension
established by a law, which is not in conflict with the Constitution, is grant-
ed and paid, this right and legitimate expectation acquired by the person
are also to be linked to the protection of the rights of ownership of this
person.

On this aspect the case of Savickas and Others case v. Lithuania in the
EctHR should be remembered. The applicants who were the Lithuanian
judges were dissatisfied with the fact that under the Law on Compensation
for the Unpaid Part of Judges' Remuneration the State had no obligation
to repay the unpaid part of the salaries in full, and had limited to three
years the period in respect of which compensation could be paid. The



ECtHR declared the applications inadmissible as the austerity measures
were taken against the background of an actual, unexpected budgetary cri-
sis in Lithuania; it was regarded as decisive that the reduction of public
sector salaries did not single out the judiciary. The [European] Court also
recalled the Lithuanian Constitutional Court's conclusion that, notwith-
standing the principle of judges' independence, it would be unfair for
judges to be treated as an exception and to be exempted from austerity
measures. In the present case the reduction of judges' salaries did not
affect the level of salary that had been granted to five of the applicants;
moreover, the Lithuanian courts and legislation had recognised the meas-
ures as having been temporary and applied only for the duration of the
economic and financial crisis, until the Lithuanian State's economic situa-
tion improved in 2003 [...]. The ECtHR concluded that the temporary
reduction of judges' salaries had not created for the applicants an exces-
sive burden and and not influenced their independence or ability to per-
form their functions as judges with the dignity required by their profession
(on this point see the Constitutional Court's statement in paragraph 44 in
the judgment). Therefore, the European Court considered that the
Lithuanian State did not overstep its margin of appreciation in adopting
and upholding the temporary reduction of judges' salaries".

The constitutional doctrine and the case-law of the ECtHR could be
regarded as taking the same legal position on this issue, however, the CC
goes further, requiring not only to apply the austerity measures temporar-
ily, but also to compensate the salaries and pensions of judges [not only,
it is applicable to the all civil servants] which were reduced in a dispropor-
tionate way (Decision of 20 April 2010', see also the Ruling of 1 July 2013
as regards the importance of the applicable principle of proportionality
when reducing salaries for civil servants).

IT1. Self-governance of the judiciary

(the Judiciary is full-fledged power)
The full-fledgedness and independence of the judiciary presupposes its
self-government. As stated in the Ruling of 21 December 1999:

“[...] The organisational independence of courts, the self-regulation
and self-government of the judiciary are elements of the principle of
the independence of judges and courts entrenched in Paragraph 2 of
Article 109 of the Constitution [...]".

The organisational independence of courts and their self-government are
the main guarantees of actual independence of the judiciary. A constitu-

'7 Savickas v. Lithuania and 5 Others, Appl. No. 66365/09, Decision on the Admissibility of 15 October 2013.

'8 In this Decision it has been mentioned: “[...Jwhen the especially grave economic and financial situation is over, the
former amounts of the remunerations of officials of institutions which are financed from the funds of state and
municipal budgets [...], which were established in the state prior to occurrence of the said situation, must be applied
as before [...]".
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tional duty of the other institutions of authority is to respect the independ-
ence of courts established in the Constitution. The principle of independ-
ence of courts encompasses also financial independence of courts of any
decisions of the executive.

In the aforesaid Ruling of 21 December 1999 (which is of extreme impor-
tance as regards the self-government of the Judiciary) assignment of the
responsibility to solve questions related to the internal organisation of judi-
cial activities to the Minister of Justice was assessed by the Constitutional
Court. Firstly, it ruled that the right of the Minister of Justice to establish
the number of judges in civil and criminal divisions of regional courts and
the Court of Appeal were not in conformity with the Constitution, as in
Article 112 of the Constitution there is no provision about the proposal of
the Minister of Justice in appointing judges. Secondly, the Constitutional
Court ruled that the powers to participate in the formation of the Court of
Honour cannot be assigned to the competence of the Minister of Justice.
Therefore, the impugned norm of the Law on Courts, which provides for
the Justice Minister's proposal while appointing judges to the Court of
Honour, contradicted the Constitution. Furthermore, the CC held that the
right of the Minister of Justice to institute disciplinary proceedings against
court presidents, their deputies, division chairpersons and other judges, on
the proposal of the Director of the Department of Courts or on his own ini-
tiative and that the judge against whom a disciplinary action has been
instituted may be removed from office on the proposal of the Minister of
Justice until the outcome of the case becomes clear, contradicts Paragraph
2 of Article 109 and Paragraph 5 of Article 112 of the Constitution of the
Republic of Lithuania.

It should be emphasised that paragraph 5 of Article 112 of the Constitution
provides that a special institution of judges shall advise the President of
the Republic on the appointment, promotion, transfer of judges, or their
release from office.

The Constitutional Court has always interpreted the special institution of
judges (provided for in the Constitution) as an important element of self-
government of the Judiciary which is an independent state power. While
regulating the relations linked to appointment, promotion, transfer of
judges or their release from office, one may not deny the indicated special
competence of the institution of judges, its constitutional nature and pur-
pose.

Most importantly, this special institution of judges is a balance to the
President of the Republic, who is a subject of the executive”. The full-
fledgedness, autonomy, independence of the judiciary and the constitu-
tional principle of the separation of powers do not allow construing the
constitutional purpose and functions of the said special institution of

19 See the Rulings of the CC of 21 December 1999, 13 December 2004, and 9 May 2006, 15 May 2009, etc.



judges in such a way so that its role of a balance to the President of the
Republic in the area of the formation of the corps of judges would be
denied or ignored (Rulings of the CC of 21 December 1999, 9 May 2000,
15 May 2009, etc.).

The President of the Republic participates, as mentioned-above (in the
ways established in Paragraphs 2, 3 and 4 of Article 112 and Item 11 of
Article 84 of the Constitution), when appointing and releasing judges of
courts of general jurisdiction of all levels. Paragraph 5 of Article 112 of the
Constitution provides that a special institution of judges shall advise the
President of the Republic on the appointment, promotion, transfer of
judges, or their release from office.

As regards the composition of the special institution of judges (Ruling of
9 May 2006), the CC ruled out that by such legal regulation, when the spe-
cial institution of judges [...] would be composed not only of judges but also
other persons, not only the constitutional concept of the special institution
of judges [...], but also the constitutional principle of a state under the rule
of law, would be disregarded. Therefore, such Council [...] cannot have
powers to advise the President of the Republic on the appointment, pro-
motion, transfer of judges or their dismissal from office®. Therefore, the
special institution of judges can be composed from judges only.

IV. Financial and technical provisions (equipment) of the
Judiciary (the organizational independence).

The Constitutional Court has clearly noted in its jurisprudence that the
state has a duty to provide adequate work conditions for courts. The estab-
lishment of concrete powers for other state institutions in respect of the
judiciary cannot deny the separation of powers enshrined in the
Constitution and the essence of the power of the court as a fully-fledged
and independently operating branch. The administration of courts has to
be organised so as not to violate the actual independence of judges. The
material basis for the organisational independence of courts implies their
financial independence from decisions of the executive. Ensuring this inde-
pendence is a pre-condition for ensuring human rights.

The Constitution prohibits the executive from interfering with administra-
tion of justice, from exerting any influence on courts or from assessing the
work of courts regarding the consideration of cases. Under the
Constitution, the activity of courts is not and may not be considered an
area of administration of any institution of the executive. Only the powers
designated to create conditions for the work of courts may be granted to
institutions of the executive. For their activities the courts are not account-

2 Council of Judges it‘s an official name of the special institution of judges in Lithuania. On this point, see also the
case Oleksandr Volkov v. Ukraine (Applic. No. 21722/11, judgment of 9 January 2013), in which the proceedings
before the High Council of Justice (“the HCJ”) were examined and recognised by the ECtHR as unfair, therefore not
compatible with the principles of independence and impartiality of tribunal required by Article 6 of the Convention.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

97



98

v

DANUTE JOCIENE. CONSTITUTIONAL COURT OF LITHUANIA

able to any other institutions of power nor any officials. It is only an inde-
pendent institutional system of courts that may guarantee the organisation-
al independence of courts and the procedural independence of judges.

While ensuring the independence of judges and courts, it is of much
importance to separate the activity of courts from that of the executive.
The Constitution prohibits the executive from interfering with administra-
tion of justice, from exerting any influence on courts or from assessing the
work of courts regarding the consideration of cases, let alone giving
instructions as to how justice must be administered (Rulings of 13 May
2004, 9 May 2006, etc.). Supervision of courts and application of discipli-
nary measures to judges must be organised in such a manner so that the
actual independence of judges might not be violated.

The material basis of the organisational independence of courts is their
financial independence of any decisions of the executive. It needs to be
noted that the financial independence of courts is ensured by such legal
regulation when finances for the system of courts and every court are allo-
cated in the state budget approved by law (Ruling of 12 January 2000). The
guarantee of the organisational independence of courts is one of essential
conditions for ensuring human rights.

The constitutional provision ‘“courts are independent and autonomous
power" means that a judge does not have to account to any state institu-
tion or officials for the cases at law that are under consideration. The activ-
ity of courts may not be an area of administration of any institution of the
executive.

V. Constitutional Court

As above-mentioned, at present in Lithuania there are three systems of
courts:

(1) the Constitutional Court executes constitutional judicial control; a sep-
arate chapter (VIII) of the Constitution is designated to the Constitutional
Court);

(2) the Supreme Court of Lithuania, the Court of Appeal of Lithuania,
regional courts and local courts (Paragraph 1 of Article 111 of the
Constitution) constitute the system of courts of general jurisdiction;

(3) under Paragraph 2 of Article 111 of the Constitution, specialised courts
may be established (at present one system of specialised courts, namely,
administrative courts, are functioning in Lithuania).

Under paragraph 1 of Article 102 of the Constitution the Constitutional
Court shall decide whether the laws and other acts of the Seimas are not
in conflict with the Constitution and whether the acts of the President of
the Republic and the Government are not in conflict with the
Constitution or laws; paragraph 1 of Article 104 thereof provides that
while in office, justices of the Constitutional Court shall be independent



of any other state institution, person or organisation, and shall follow
only the Constitution of the Republic of Lithuania. As regards the remu-
neration of judges of all courts specified in Paragraph 1 of Article 111 of
the Constitution the relations of remuneration of justices of the
Constitutional Court should be regulated in the Law on the
Constitutional Court (which, under Paragraph 2 of Article 102 of the
Constitution, establishes the status of the Constitutional Court and the
procedure for the execution of its powers) (the Constitutional Court's
Decision of 8 August 2006). Another aspect of the independence of the
judge, as aforementioned, is the oath of the judge to the State. The
Constitutional Court judge is also obligated before entering office, to
take an oath at the Seimas to be faithful to the Republic of Lithuania and
the Constitution (Paragraph 2 of Article 104 of the Constitution).

Judges in Lithuania cannot hold any other elected or appointed office, to
work in any business — the same limitations on work and political activities
which are established for court judges shall apply also to justices of the
Constitutional Court (paragraph 3 of Art. 104 of the Constitution). Moreover,
justices of the Constitutional Court shall have the same rights concerning the
inviolability of their person as shall Members of the Seimas (paragraph 4 of
Art. 104 of the Constitution. In the Ruling of 6 June 2006 the Constitutional
Court was asked by the group of Parliamentarians to answer to the question
whether the Constitutional Court can be regarded as a ‘“court” or not,
whether the CC forms the part of the Lithuanian Judiciary system?

The Constitutional Court stated that:

— the Constitutional Court has been forming a constituent part of the
Lithuanian judiciary system and 1is clearly entrenched in the
Constitution;

— under the Constitution, it has the powers to recognize legal acts of
other [State power] institutions as being in conflict with legal acts of
greater power, first of all, with the Constitution [...]; thus, has the pow-
ers to abolish such legal acts,

— only the Constitutional Court has the constitutional powers to construe
the Constitution officially; this obviously testify that the Constitutional
Court may not be an institution not implementing state power.

Moreover, the CC decided that such question strikes also the raison d'ktre
of the petition of the petitioner himself; if the Constitutional Court is not a
court and does not implement state power, it is not comprehensible why the
petitioner applies namely to this court, requesting to investigate whether a
legal act, passed by the Seimas - one of the institutions implementing state
power (legislative power) is not in conflict with the Constitution.

The clear conclusion was formulated by the CC that the Constitutional
Court is a "court", it forms part of the Lithuanian Judiciary and implements
the judicial power.
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VI. Conclusions:

One of the fundamental distinguishing characteristics of a democratic state
is the principle of independence of the judiciary. The Constitutional Court
of the Republic of Lithuania has broadly developed the constitutional doc-
trine on the independence of the Judiciary (or the independence of judges
and courts);

The independence of the judiciary is not a privilege, but one of the prin-
ciple duties of judges and courts to be an impartial arbiter while solving
legal disputes guaranteed by the Constitution;

The Court has clearly developed in its doctrine the independence of courts
and judges as two separate institutes; however, these two institutes have
been interpreted together as conditioning one another and being indivisi-
ble. The assessment of the system of (main) guarantees (safequards) of the
independence of judges and courts permits to assert that they are closely
interrelated; even more, in the doctrine there is no exhaustive list of the
guarantees (safeguards) of the independence of judiciary. The CC inter-
prets the main guarantees, developing some of their elements. Therefore,
the independence of judges and courts in general may not be examined
on the basis of one element, no matter how salient it may be. On the other
hand, it must be admitted that if any of the safequards guaranteeing the
independence of judges and court are violated, it would impede adminis-
tration of justice and protection of human rights and freedoms;

The content of the safeguards guaranteeing the independence of judges
and courts, first of all derives from their independence from (a) any inter-
ference with their activities on the part of the parties to the case; (b) the
influence of the institutions of state power, government as well as social
institutions, corporate, unlawful private or other interests;

The CC has always regarded the jurisprudence of the ECtHR as a con-
stituent part of the Lithuanian legal system and a source of construction of
law which is also important for the construction of the doctrine on the
independence of judges and courts, therefore, the interpretation and appli-
cation by the Strasbourg Court of Article 6 of the ECHR guaranteeing the
right to an independent and impartial tribunal has also influenced the posi-
tion of CC;

The nature of the safeguards of independence is also linked to the
legal/constitutional status of judges and courts. The judge is an independ-
ent arbiter, responsible for securing human rights and freedoms by way of
administration of justice founded on laws and other legal acts (including
the Constitution); from the first constitutional cases the CC has always
stressed the importance of the inviolability of the term of powers of judges.
Only an independent judge who is guaranteed the inviolability of his term
of their office may be considered as one administering justice. Irrespective
of the political forces in power, the judge remains independent and could



not be forced to adjust according to the possible changes of political
forces;

The judicial immunity of judges comprises their personal immunity from
attempts to exert influence on them from outside. Paragraph 2 of Article
114 of the Constitution establishes the criminal immunity of judges; how-
ever, the immunity from the administrative liability is not foreseen for
judges in Lithuania;

The Constitutional Court has always interpreted the special institution of
judges (provided for in the Constitution) as an important element of self-
government of the Judiciary; this institution fulfils special important func-
tions as regards the appointment, promotion, transfer of judges or their
release from office. This institution can be composed from judges only;

According to the constitutional doctrine, being arbiters of legal disputes,
judges must not only be highly qualified professionals and have authority,
but also be independent materially. Remuneration for judges and/or vari-
ous additional payments supplementing remuneration for judges should
respect their constitutional status, be prescribed in the law on the basis of
uniform criteria; the social (material) guarantees of judges (salaries, state
pensions, etc.) must be real and not only nominal;

The imperative of the constitutional protection of the remuneration and
other social (material) guarantees of judges means that the state has a duty
to ensure the real social (material) maintenance for judges which would be
in conformity with their constitutional status while they are in office as well
as upon the expiry of their powers;

The special doctrine has been created by the CC as regards the possibili-
ty to reduce remuneration of judges in cases of economic crisis. As stated
by the CC, in case of an extremely difficult economic and financial situa-
tion in the state, the remuneration of judges may be reduced temporarily
(for this difficult period only) and keeping in mind the principle of propor-
tionality; if applicable social guarantees are reduced (or they disappeared)
not in a proportionate way, a mechanism of just compensation of incurred
losses should be established after the economic situation in the country
improves. By such reduction other institutions of State power and their offi-
cials cannot violate the independence of courts;

The material basis of the organisational independence of courts is their
financial independence of any decisions of the executive. The financial
independence of courts is ensured by such legal regulation when finances
for the system of courts and every court are allocated in the state budget
approved by law.
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PE3IOME

ITprHOUN HE3aBUCUMOCTH CyA€OHOM CUCTEMEI IBASIETCS OAHOU M3 OCHOBO-
IIOAATAIOIUX OCOOEHHOCTEN AeMOKPATUYeCKOI'O IOCyAApCTBa. B AOKTpuHe
KoucturynuonHoro Cyaa AUTOBCKOM PecniyOAMKM UeTKO pa3peAeHbl MHC-
TUTYT HE3aBUCUMOCTH CYAOB U WHCTUTYT HE3aBHCHMOCTHU CYAeH, OAHAKO
5TH ABa MHCTUTYTA TECHO B3aWUMOCBS3aHBI U B3aUMOAOIIOAHSIOT APYT APY-
ra. He3aBucuMoOCTE Cypel U CYAOB, B IEPBYIO O4epeAb, NIpeAlloAaraeT He-
3aBUCHUMOCTEb OT AIOOOIO BMeIIAaTEeABCTBA B UX AEATEABHOCTb CO CTOPOHEBI
YYaCTHUKOB A€AQ, & TaKyKe He3aBUCUMOCThL OT BAMSHUS OPraHOB T'OCYAApP-
CTBEHHOU BAACTH.

He3aBUCcUMOCTE TaK’Ke CBfI3aHa C IPABOBBIM/KOHCTUTYIIMOHHBIM CTAaTyCOM
cyper u cypoB. Cyabsi IBASIETCSI HE3aBUCUMBIM apOUTPOM, OTBETCTBEHHBIM
3a rapaHTUpPOBaHUe IIpaB U CBOOOA YeAOBeKa IIyTeM OTIIPAaBAEHUS IIPABO-
CyAMsI, OCHOBAHHOTO Ha 3aKOHAX U MHBIX HOPMATMBHBIX IIPABOBBIX aKTaX.
CypeOHasi HEIPUKOCHOBEHHOCTb CYA€M BKAIOUAET UX AWYHBIM UMMYHUTET,
OAHAKO OHU He OCBOOOXKAEHBI OT aAMUHUCTPATUBHOMN OTBETCTBEHHOCTH.

CornaacHO KOHCTUTYIIMOHHOU AOKTPHHE, CYABH AOAKHBI OBITH BEICOKOKBA-
AUPUITUPOBAHHBIMU CIIEITUAAMCTAMU U MaTepPUAaAbHO HE3aBUCHMMBIMU. 3a-
paboTHada mAaTa CyAed M pPa3AuyYHBIE AOTIOAHUTEABHBIE ITAQTEKU AOAKHBI
COOTBETCTBOBATHL UX KOHCTUTYIIMOHHOMY CTaTyCy.




THE ROLE OF THE CONSTITUTIONAL COURT
OF THAILAND IN STRENGTHENING THE
INDEPENDENCE OF THE JUDICIAL POWER:
DOCTRINAL APPROACHES
AND CONTEMPORARY CHALLENGES*

NURAK MARPRANEET
President of the Constitutional Court of the Kingdom of Thailand

On behalf of the Constitutional Court of Thailand, I would like to express my
sincere gratitude to the Constitutional Court of the Republic of Armenia for
kind invitation extended to our delegation to take part in the Annual Yerevan
20th International Conference. We are thus provided with this good opportuni-
ty to visit Yerevan, a vibrant capital city, and the Republic of Armenia, a coun-
try which is rich of beautiful lands and cultures.

Ladies and Gentlemen,

I would like to begin with a mention on the topic of this conference; that is “The
Role of the Constitutional Court of Thailand in Strengthening the Independence
of the Judicial Power: Doctrinal Approaches and Contemporary Challenges,”
divided into two aspects.

First - The independence of the judicial power in Thailand.

Second - The Constitutional Court in strengthening the independence of the
judicial power

The independence of the judicial power in Thailand can be traced back to the
period of the absolute monarchy regime 130 years ago. According to the Royal
Initiative at that time, justice is great important. If the better there is enhanc-
ing of justice, the more benefits and happiness will flourish. This can be said
to be the beginning of democratic development of Thailand. After the country’s
revolution towards constitutional democracy, all of the Constitutions of the
Kingdom of Thailand have prescribed the independence of the judicial power
for accurate, speedy and fair trials in accordance with the Constitutions and
relevant laws while the Executive and Legislative may not disturb due to the
fact that each Court has the provision of law to protect interference by
Executive and Legislative.

*
The text is published without editorial correction.
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With regards to the Constitutional Court of Thailand, not only does the
Constitution provide the independence of the Constitutional Court, but it also
stipulates that the rulings of the Constitutional Court shall be deemed final and
binding upon the Parliament, the Cabinet, the Courts, and other the state organs.
Moreover, every Justice of the Thai Constitutional Court shall give their own
part in each case. The rulings shall be so powerful to enforce every public organ
as well as binding for persons in general. The Justices of the Constitutional
Court shall be independent in terms of their opinions and academic matters
because, in their own part of decision, all honorable Justices will represent their
points of view relating to dispute, question of law and academic matters as con-
sidered in inconsistent with the Constitution and relevant laws. This concept is
proceeded in the Supreme Court of Justice's Criminal Division for Persons
Holding Political Positions as well.

Ladies and Gentlemen,

As far as the Constitutional Court in strengthening the independence of the judi-
cial power is concerned, I will discuss with three dimensions.

First of all, strengthening the independence of the judicial power and the bal-
ance between the legislative and executive branches.

Under the parliamentary democratic regime, the judicial power is a key sover-
eign power in terms of checks and balances among the legislative and executive
branches. Recently, the Thai judicial institutions — for instance, the
Constitutional Court, the Court of Justice, and the Administrative Court — have
played an active role in strengthening the independence of the judicial power
without political interfere. In particular, the Constitutional Court has issued its
rulings to guarantee public trust concerning the executive branch’s expenditure
and law enactment in the frame of monetary and financial discipline stipulated
in the Constitution, the treaties relating to nation’s territorial change, and wide-
ly economic and social public effects where people and civil society participate
in public opinions approved by the legislative power. Furthermore, the
Constitutional Court still exploits its power for constitutionality review lodged
by the other courts.

Secondly, strengthening the independence of the judicial power in terms of anti-
corruption and anti-conflict of interest of persons holding political positions.

In state administration by the head of the executive branch, none of any corrup-
tion and conflict of interest — that is to say no conflict between public interest
and personal interest — is primarily fundamental. Respect for this, the judicial
power, especially the Constitutional Court has made its decisions insisting the
said principle in case of persons holding political positions who have been
accused of dishonest act of corruption and conflict of interest as one of the
strictly social norms since it is public trustworthiness towards politicians who



must perform their duties faithfully, without the serving for personal benefits
from state administration. This norm is the enhancement of political ethics and
morality as well.

Thirdly, strengthening the independence of the judicial power for rights and lib-
erties protection.

Thailand has enacted several laws relating to anti-economic crimes, antitrust,
and anti-social inequality. In particular, there are some presumptions of law giv-
ing that the criminal offender must be penalized that affect rights and liberties
of a person who has no part in offence operation must responsible for guilty.
These section of laws was contrast to the presumption of innocent under sever-
al universal declarations and the Constitution of the Kingdom of Thailand,
Having reviewed and found that the provision of laws violated people’s rights
and liberties, the Constitutional Court has decision that such provision of six
laws was contrary with the Constitution. Besides, there are still almost 50 sim-
ilar laws concerning alike provisions. Both the executive and legislative branch-
es are proceeding in compliance with the Constitutional Court’s decision.

From the adjudication of the judicial power, it can be seen that our institution is
challenged by the legislative branch which use majority rule in terms of law
enactment, as well as by the executive which carry out the administration
through the illegitimacy affairs.

Ladies and Gentlemen,
Doctrinal Approaches and Challenges

Court institutions of Thailand use the Judicial Power with respect to the Rule of
Law in accordance with Democratic and Laws for interpret and apply with con-
text of any case.

The judicial institutions have to employ their strength and independence of the
judicial power for their decision. Former judges and justices have laid the
strengthening independence of judicial power as the foundation, and adhered
honestly and courageously duties in order to confront strict responsibilities and
accountabilities, as well as to encounter with any subsequences due to their
decisions. This tradition has been employed a balance of power among the judi-
cial, legislative, and executive branches for fairness and happiness benefits.

However, the existence and performance of the judicial power under the doctri-
nal principles and approaches inevitably face with any different pattern and
degree of challenges. Under the political, economic and social contexts at pres-
ent which have an effect to any levels — individual, family, community, nation-
al, regional, and international — all of you may be informed about that our world
be faced with global warming and climate change, environmental problems,
commercial competition under the network of global economy and finance, vio-
late human dignity by terrorism, public assembly for rights and liberties due to
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different races, opinions and inequalities factors of living through advanced
information and communication technologies. The further steps of any sectors
in our global society encounter various complicated and multi-dimensioned fac-
tors that challenge strengthening the independence of Judicial Institution.

Ladies and Gentlemen,

Finally, I would like to refer to Thai political situation. Now, We was pass into
the draft a new Constitution process for national reform in order to build up
security, prosper, sustainability of nation as well as harmony of people. I am
confident that the judicial power plays a significant role in social fairness by the
Rule of Law principle and in flourishing for the nation and the people.

PE3IOME

Bomnpoc ykpenaeHUsI He3aBUCUMOCTU CYA€OHOM BAACTH B TamAaaHAE MOJKHO
paccMaTpUBaTh B ABYX aCIEKTaX: BO-IIEPBHIX, YKPEIAeHNe He3aBUCHUMOCTUA
cypeOHOM BAAcTH B TamAaHAE B II€AOM, BO-BTOPHBIX, POAbB KOHCTUTYIIUOH-
Horo Cyapa TamnraHA@ B YKPENACHUM HE3aBUCHMOCTU CyAe€OHOU BAACTH.

B Konctutrynuu TanraHA@ He TOABKO YCTAHOBAEHA HE3aBUCHUMOCTH KoOHC-
TI/ITYL[I/IOHHOI"O CYAa, HO 1 HpeAyCMOTpeHO, 4YTO pelieHuda KOHCTI/ITYLU/IOH-
Horo Cyaa OKOHUYATEABHEI M 00A3aTEABHEI AN ITapAaaMeHTa, KaOuHeTa Mu-
HHUCTPOB, CYAOB n ApyrI/IX I'OCYAapCTBeHHBIX OpPraHoOB.

Cyapu Korcturynmonnoro Cypaa He3aBUCHMMBL B CBOMX MHEHUSX; B pellle-
HHSAX BCe CyAbH BBIPA’KAIOT CBOIO COOCTBEHHYIO TOUKY 3PEHUS OTHOCUTEAD-
HO KOHCTUTYIJMOHHOCTH OCIIAPMBAEMOI0 IIOAOJKEHHUS.

B KoncturyumoHusi#i Cya MOTYT OOPaTUTBHCS APYTHEe CYABI AAST OIIPEAeAe-
HMS BOIIPOCa COOTBeTCTBUS KOHCTUTYIIMN MOAOKEHUM 3aKOHa.




TRANSPARENT FUNCTIONING
AS A GUARANTEE OF PUBLIC CONFIDENCE
AND TRUST IN THE WORK
OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF CROATIA

SNJEZANA BAGIC
Constitutional Court of the Republic of Croatia

1. INTRODUCTION
1.1. The rule of law and the legal state (as the highest constitutional value)

The rule of law is mentioned in Article 3 of the Constitution of the Republic of
Croatia, which defines the highest values of the constitutional order as the gen-
eral principle of the legal regulation of relations in a state.

In the political sense, the doctrine of the rule of law comprises a series of prin-
ciples of the constitutional order according to which all government officials are
subject to constraints resulting from a country's legal order and under the polit-
ical control of representative bodies, on the basis of the mandate granted by the
people, which is protected by an independent judiciary in an appropriate proce-
dure prescribed by law, ensuring respect of the rights of citizens. The rule of law
originates from the 19th century English constitutional doctrine which is based
on Medieval concepts (Henry de Bracton, d. 1268) according to which a ruler
needs to obey God and the law.

In the legal sense, the rule of law requires all state bodies and officials, as well
as citizens, to abide by the Constitution and the law. However, from the point
of view of the rule of law, it is not sufficient to simply respect the law. The
Constitution and the law must have a certain content including the separation of
powers, guarantees of human rights and freedoms, a system for the protection
of these rights before competent authorities, and normative requirements
expressing the idea of constitutional rule, which serve as a basis for the devel-
opment of the institutions necessary for the democratic political order and its
advancement. Only if all these conditions are satisfied will the principle of con-
stitutionality achieve its full purpose and acquire its content within a democrat-
ic constitutional system.
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The doctrine of the legal state (Rechtstaat) was developed in the German law
doctrine of the 19th century and was based on the same values. As opposed to
the above-mentioned doctrine, this theory focused less on political elements and
more on the supremacy of constitutional law above other laws, and on the hier-
archy of the sources of law arising from this supremacy. The legal system is
understood as a hierarchical structure in which legal norms are derived from
higher legal norms, and the entire system complies with the obligation to abide
by constitutional principles. The emphasis is on establishing and preserving the
unity of the legal system through a hierarchy of regulations, and a control sys-
tem for maintaining the unity.'

As a result of the development of democratic systems in the second half of the
20th century, the doctrine of the legal state was supplemented by additional
requirements related to guarantees concerning human rights and freedoms and
their protection, which is why the basic difference between the two concepts
almost completely disappeared. What these concepts have in common is the
prohibition of arbitrariness in the decision-making and actions of all state
authorities, which may intervene in relations between people only on the basis
of the law, that is, on the basis of the authority granted to them by the law.

From the point of view of the efficiency of a legal system, the main question is
how to ensure supervision of compliance with these principles in the everyday
actions of state authorities and citizens. This is a simple task if it refers to citi-
zens because the system of judicial and administrative bodies may, through dis-
pute resolution or by applying sanctions in the case of unlawful behaviour,
ensure compliance with the legal order and enforce the adopted decisions.

Observance of the constitution, and of the law in general, by government bod-
ies, or, more precisely, by legislative and executive bodies, is one of the most
difficult and crucial issues of political and constitutional theory. This is the basis
for the concepts of the separation of powers, of checks and balances, and of
constitutional law and judicial control of government bodies.

A question that arises is the following: why are government bodies (some of
which are those that devised the constitution) obliged to abide by constitution-
al provisions? The most concise answer is as follows: given that a constitution
is an expression of national sovereignty, it is adopted by the people, either
directly or through their elected representatives.

It may be concluded that, at the level of constitutional law, all this concerns the
development of a system of constitutional law institutions for the review of con-
stitutionality and legality, and the elaboration of the constitutional provisions.

! In France, the doctrine of the legal state (L'état de droit) has been developed with specific characteris-
tics in the field of administrative law.



1.2. The relationship/incompatibility between constitutional values

and real life
This all seems logical at the abstract level; however, it is well known that the
quality of a law, that is, whether it is regarded as good or bad, is assessed on the
basis of its efficiency and effectiveness in practice, or its ability to satisfy an
actual need. In other words, it is evaluated on the basis of whether it fulfils the
purpose for which it was adopted. Laws do not exist for their own sake, but are
a reflection of an actual need in society, of new or altered circumstances that
need to be regulated; they are a form of social life. They are about the relation-
ship between reality and a legal norm which is created for the purpose of regu-
lating a certain social need and a relationship, and disappears (it is no longer
valid or changes) if it proves to be unsuitable as a result of altered social cir-
cumstances. The regulator needs to be in harmony with society.
It is unquestionable that the law is one of the regulators of a society. In fact, the law
is the most powerful and most important of social regulators. Regulation implies
laying down rules recognised by the human heart, and this is what makes regula-
tion acceptable. Some rules were regarded as acceptable yesterday, and tomorrow
some other rules will be acceptable, while the former will become part of the legal
tradition. Life is always more complex, always ahead of its regulators, which is
why it is necessary for the stability of any society for regulators to recognise these
occurrences in good time, and to react to prevent the gap between life and the law
from becoming too wide and endangering legal security and social stability.
The constitution is the core of such a society. The constitution is the backbone
of every democratic society, reflecting the ideals of the rule of law and respect
for fundamental human rights and freedoms.
Modern society is, however, faced with new challenges. We are witnessing a
global economic crisis and recession resulting from globalisation, and there are
no reliable forecasts indicating the end of the crisis. The consequence of the
global financial and economic crisis is the crisis of the modern legal state, espe-
cially in the form developed in Western Europe.
The basic constitutional problem for a country in such circumstances is how to
solve the conflict between the obligation to guarantee human and civil rights
and freedoms, and the need to create conditions for regulating different eco-
nomic, social and other social relations.
Constitutional norms should not be in discrepancy with reality. The constitution
is what must be, and life is what actually exists. It is not always possible to
achieve complete harmony between what is necessary and what already exists
(the desired ideal), but an optimum relationship must be established between con-
stitutional principles and norms, and reality, at all stages of the development of a
country, including periods of global crisis and the important transitional periods
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encountered by all post-communist countries, including the Republic of Croatia.
The desired optimum relationship is not, however, easy to achieve. Precisely the
contrary, in such "extraordinary" situations there is often a lack of confidence
in the fundamental values and institutions of society. This lack of confidence in,
intolerance of, and resistance to those who hold state authority grow, especial-
ly if specific laws or measures are not in line with public expectations. The irra-
tional or realistic foundations of those expectations is then of secondary impor-
tance. The community becomes highly politicised, so every decision that is seen
as "incorrect", according to the expectations of a specific interest group or pub-
lic opinion, becomes the subject of heated debate and attack, often also disput-
ing the authority and credibility of the institution that made it.

The constitutional court is not immune to this. In fact, in such situations (which
is also confirmed by the example of Croatia), "responsibility” is transferred to
the constitutional court and it is required, by means of its authority as an inde-
pendent and autonomous body, to uphold the constitutionality/lawfulness of the
chosen model, or otherwise to declare it unconstitutional and in conflict with
the fundamental constitutional values. For a constitutional court, this is always
a sensitive situation, because it is difficult to render a decision to reconcile these
mutually opposed expectations.

Of course, the task of a constitutional court is not to render decisions which are
(exclusively) in line with public expectations, but it cannot be denied that in such
cases which are so strongly under the influence of politics and media coverage, the
work of the constitutional court is hindered. Indeed, it is no exaggeration to say that
the work of the constitutional court is in some way influenced by public opinion.

2. EXPOSURE OF THE CONSTITUTIONAL COURT TO PUBLIC
OPINION* AND POSSIBLE NEGATIVE CRITICISM

Nowadays, states that have accepted the Kelsenian model of constitutional law,

2 Various actors in society, especially in politics, often use public opinion as support for their point of
view, or as guidelines in making important decisions, justification for changes to the existing situation,
or as an explanation of certain conduct.

On the other hand, the public frequently endeavours to influence and sometimes even dictate the con-
duct of these actors, whereby they most often use the media as mediators to transmit their messages.
Public opinion always has media attention and it can often be read or heard in the public media that the
public is against or supports something, which creates public pressure on the decision makers.

This public pressure to a greater or lesser extent affects the work, and sometimes even the fate, of the
institutions and individuals at which it is aimed, regardless of whether it is justified or not, or whether
the public is right or not.

Public access certainly affects the habits and behaviour of citizens, and the creation of the public
image of the subject. Therefore, subjects exposed to public opinion, even under the mildest public pres-
sure, must make special effort to explain and justify their actions and decisions in order to attain or
maintain their "positive image*.

At the same time, public opinion also has a direct effect on the decision makers. They naturally want
to ensure public support. It gives legitimacy to their decisions, or at least the appearance thereof. In that
sense, even bad or wrong decisions appear well-founded and justified if they are in line with public
opinion. The power of public opinion may put decision makers, in some situations, on the horns of a
serious dilemma: to render an unpopular decision or to give in to public pressure and gain its support,
which may be capitalised on somehow subsequently.



with the role of defender and interpreter of the constitution, have gradually
accepted and developed various other competences of constitutional courts.
Many additional competences have been added to the fundamental competence
of supervision of the constitutionality of the laws adopted by legislative power.

In this light, Lopez Guerra distinguishes four basic groups of competences of
contemporary constitutional courts in states which have as their starting point
the Kelsenian model of a consolidated system of constitutional jurisdiction:

1) control of the constitutionality of statutory law;

2) resolution of conflicts of jurisdiction between territorial bodies within the
state;

3) protection of the fundamental rights recognised in the constitution;

4) the intervention of the court in legal procedures considered particularly
important for the political life of the State (supervision of political parties,
election procedures, etc.).’

By nature, all these cases of constitutional jurisprudence always contain, to a
certain extent, some political elements. However, the purpose of constitutional
jurisprudence is precisely to avoid politicisation. The constitutional court is
granted competence to decide on specific questions precisely in order for it to
decide primarily by legal and not political reasoning.

In practice, however, in specific cases it is sometimes difficult to assess what is
a political and what is a legal question, because each legal question carries with-
in it certain political consequences for those addressed by a specific regulation.
This stems from the very nature of the constitution as a political and legal act,
in relation to those who make decisions, representing a form of "coupling
between law and politics" (Luhmann).* Therefore it is impossible to remove
completely from constitutional jurisprudence every trace of political reasoning
and reduce it to pure legal reasoning.” However, that aspect of political reason-
ing must be limited within appropriate boundaries, which will prevent the con-

Although there is a large amount of literature on public opinion, the definitions of this concept are not
standardised. In this context, public opinion is usually deemed to be the opinion held on a certain mat-
ter by a relatively large number of people in a specific social community (the wider public). It stems
from the situation where many individuals hold the same opinion on a subject, in the conscious aware-
ness that their opinions coincide.

When assessing public opinion, it should certainly not be overlooked that "to have an opinion about
something" does not necessarily mean "to know something about it". Its formation may involve to a
greater or lesser extent prejudice, stereotypes, wrong information, unsubstantiated hearsay, a lack of
information, and many other indirect factors.

® Lopez Guerra (1994): 14.

* According to Vrban (2011): 419.

® This is why in the procedure to elect or appoint constitutional court judges, the candidates, apart from
relevant judicial experience, are often required to have a high level of awareness of and sensitivity for
the political effects of constitutional court decisions, and they are not elected or appointed only from
the ranks of judges in regular courts and attorneys, but also from high-ranking state officials, albeit only
those in the legal sphere. Harutyunyan/Mav¢ic (1999): 235.
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stitutional court becoming a special form of political power and abusing its
basic judicial function. A special aspect of this problem is seen particularly in
transition states (which therefore includes Croatia), as the result of diminishing
confidence in political institutions and the transformative role of the constitu-
tional court.

Constitutional courts guarantee compliance with and implementation of the
constitution in their state. They are authorised to control the constitutionality of
all acts of bodies vested with public authority, and may quash laws adopted by
parliament as well as regulations and other government legislation. Some con-
stitutional courts are able to overturn judgments by ordinary courts, dismiss the
president before the end of his/her term of office (impeachment), supervise
political elections and exercise various other power.

In this way, constitutional courts are both potentially and in reality very much
exposed to public opinion in their proceedings. This may be expressed as pres-
sure before and during constitutional court proceedings, as well as in the assess-
ment (positive or negative) of the decision rendered.

This especially relates to proceedings to control the constitutionality of laws
and other (subordinate) legislation which regulate relations in which the public
is especially interested, because they affect a wide circle of citizens and/or
deeply affect their rights and interests.

So the constitutional court may find itself in a situation where it needs to con-
duct proceedings to review the constitutionality of legislation which public
opinion has already "decided" is not in line with the constitution and has given
a clear message through a media campaign regarding what is expected. The
constitutional court is justified in predicting that if it decides in line with these
expectations it will be praised, but if it decides differently, it will receive criti-
cism ranging from the admonition that its decision is wrong, to accusations of
incompetence and lack of expertise, and even judicial corruption.

Regardless of the reasons for the forming of public opinion in a specific situa-
tion and the extent to which it is founded on objective data, knowledge and
expertise, it is not easy to cope with this kind of pressure. It is additionally dif-
ficult if public opinion is formed by a truly representative group of citizens,
who are all firmly convinced that they are right, and that their will must not be
ignored.

How should the constitutional court proceed in such a situation?

In answering this question, I will use a catchphrase from a Hollywood drama:
"It's not hard to do the right thing, it's hard to know what the right thing is.
Once you know, it's easy to do it."

® “The Confession" (1999), directed by David Hugh Jones.



In this sense it is not hard to say how the constitutional court should decide
when its professional assessment and conviction differ from public opinion. In
view of their effect in space and time, constitutional court decisions are too
important for expert opinion to be swayed by public opinion, no matter how
great and powerful it may be, if those two opinions are not the same, or even if
they are opposed to one another.

I believe this question does not need any further consideration.

3. THE EXPERIENCE (CASE LAW)
OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF CROATIA

As opposed to some constitutional courts, the Constitutional Court of the
Republic of Croatia (hereinafter: the Constitutional Court) is not part of judicial
power but is a constitutional body independent of all state authorities. In this
sense, on the basis of the traditional separation of legislative, executive and
judicial powers, it may be regarded as a kind of "fourth" power.

The Constitutional Court guarantees compliance with and the implementation
of the Constitution of the Republic of Croatia’ and it is authorised to control the
constitutionality of acts adopted by all three branches of power. It is authorised
to quash laws adopted by Parliament, regulations and other subordinate legisla-
tion of the Government and its ministers, and judicial decisions, including those
of the Supreme Court. In certain cases, the Constitutional Court may remove
from office the President of the Republic of Croatia. Further, it is the supreme
controller of all elections (parliamentary, presidential and local) and of state ret-
erendums.®

The public nature of the work of the Constitutional Court is exercised through:
- the publication of constitutional court decisions;
- the issuing of collections of decisions;

- the presence of representatives of the press and other public media at sessions
and at public and advisory hearings in the Constitutional Court;

- television and radio broadcasts;
- official press releases to the public media;

- press conferences;

7 Official Gazette, no. 85/ 10 — consolidated text. Available in English at
<www.sabor.hr/Default.aspx?art=2405>.

8 The competence of the Constitutional Court is prescribed by Article 129 of the Constitution — consoli-
dated text.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

113



114

~

SNJEZANA BAGIC. CONSTITUTIONAL COURT OF THE REPUBLIC OF CROATIA

- the publication of constitutional court case law, and important information on
the official Constitutional Court website (www.usud.hr).’

Further, to fully comprehend this subject, it is important to say that proceedings
to review the constitutionality of a law before the Constitutional Court may be
instituted in two ways:

- by the request of authorised proponents as established by law (a fifth of the
members of the Croatian Parliament, a parliamentary working body, the
President of the Republic, and under certain circumstances by certain other
proponents — courts, ombudspersons, etc.).

- by a proposal (in the form of an initiative) which may be filed by any natural
or legal person, without the need to demonstrate any personal interest (actio
popularis).

In its case law, the Constitutional Court has on many occasions rendered deci-

sions in cases which have been of great public interest. In some of them, even

before proceedings were instituted and during the proceedings themselves, pub-
lic opinion was strongly expressed, and the reception of some decisions ren-
dered by the Constitutional Court has been extremely negative.

The Constitutional Court, however, as a rule has not formally reacted to the neg-
ative criticism of public opinion directed towards any of its decisions. Instead, the
president and judges of the Constitutional Court have used certain opportunities
to explain in more detail the reasons for making their decisions by means of giv-
ing interviews and making presentations at professional and academic confer-
ences. Exceptionally, the Constitutional Court has issued press releases in cases
of inaccurate reporting or interpretation, which have needed to be corrected.

I present below four characteristic examples of negative public criticism of
decisions from the recent case law of the Constitutional Court.

¢ The public nature of the work is prescribed by the Constitutional Act on the Constitutional Court of the
Republic of Croatia (Official Gazette, nos. 99/99, 29/02 and 49/02, consolidated text, hereinafter: the
Constitutional Act) and the Rules of Procedure of the Constitutional Court of the Republic of Croatia
(Official Gazette, no. 83/14, consolidated text, hereinafter: Rules of Procedure).

Article 47.3 of the Constitutional Act prescribes that journalists and media reporters may be present
at the Sessions and in the public hearings as well as in other gatherings of the Constitutional Court.
According to Article 49 of the Constitutional Act, the Constitutional Court holds a consultative session
if it considers that a hearing with participants in the proceedings, governmental bodies, bodies of local
and regional self-government, associations, scientists and other experts is needed before deciding on the
merits of the case. According to Article 50 of the Constitutional Act, the Constitutional Court may con-
clude at its session to render a decision on the merits of the case based on a public hearing.

The public nature of its work is prescribed in more detail in its Rules of Procedure: Article 4 - Public
Access to Constitutional Court Operations; Articles 55a and 55b - Publication of Constitutional Court
acts on the website of the Constitutional Court; Article 59 - Collections of Decisions, Rulings and
Reports; Article 60 - Formal Announcements of the Constitutional Court; and Article 61 - Reports by
Accredited Journalists of the Sessions of the Constitutional Court.



3.1. Review of the Constitutionality of the Pension Insurance Act (PIA)"

Proceedings were instituted on the initiative of several natural persons who,
amongst other things, disputed the constitutionality of the provisions of the
PIA, which prescribed different retirement ages for men and women.

The Constitutional Court established in the proceedings that those provisions
were not in conformity with the Constitution because they deviated from the
highest values and fundamental guarantees of the constitutional order of the
Republic of Croatia ("... equal rights ... and gender equality... are the highest
values of the constitutional order of the Republic of Croatia and the foundation
for interpretation of the Constitution.” (Article 3 of the Constitution). "4/l per-
sons in the Republic of Croatia shall enjoy rights and freedoms, regardless of
... gender... All persons shall be equal before the law" (Article 14 of the
Constitution)). Here, with respect to the fact that the alignment of those provi-
sions of the PIA with the Constitution requires reform of the large, extremely
complex and very sensitive pension insurance system, which cannot be under-
taken in a short period of time, the Constitutional Court ordered that the rele-
vant provisions of the PIA would cease to apply on 31 December 2018.

In the statement of reasons for this decision, the Constitutional Court, amongst
other things, presented the legal standpoint and status of national legislation on
the issue of the retirement age in member states of the Council of Europe and
the European Union, and compared them with the situation in Croatia. In addi-
tion, the Constitutional Court also referred to the case law of the European
Court of Human Rights in Strasbourg, and gave a detailed presentation of the
facts, circumstances and legal standpoints expressed in the Grand Chamber
judgment in the case Steck v. the United Kingdom."

Although it was detailed, well-argued and clearly explained, the Constitutional
Court's decision caused public outcry. The reaction of NGOs working for
women's rights (B.a.B.e, Roda, etc.) was particularly fierce, as they declared the
decision to be "scandalous", "hypocritical”", "socially insensitive", "feminist",
etc.

In addition, prompted by the criticism of these NGOs, the public media exacer-
bated the negative criticism and public anger with their comments.'” In this, some
of the media published false information that the Constitutional Court had decid-
ed that women would not be able to retire until they were 65, like men, instead
of at the current 60 years of age.13 In the decision in question, however, the
Constitutional Court did not define the retirement age at all, since that is a mat-
ter for the legislator. In its decision, the Constitutional Court only established

1% Decision: U-I-1152/2000 et al. of 18 April 2007, available at <www.usud.hr> (also in English).
"' Grand Chamber judgment nos. 65731/01 and 65900/01 of 12 April 2006.
2 For example: “Novi udar na status Zena“ (New Blow to the Status of Women) (Novosti, 7 May 2007).
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that prescribing different ages for exercising the same rights, depending on gen-
der, was not in conformity with the Constitution, and that the retirement age must
be the same for both genders, without defining what that age should be.

The Constitutional Court did not react officially to the criticism in any direct
manner.

3.2. Review of the Constitutionality of the Act on the Special Tax
on Salaries, Pensions and Other Income (ASTS)"

In July 2009 the Croatian Parliament adopted a law by which, as a measure to
ease the economic and financial crisis, it introduced a special (additional) tax on
salaries, pensions and other income, which would be in force for the period up
until 31 December 2010.

The request to review the constitutionality of the ASTS was instituted by the
President of the Republic. Besides the President's request, the Constitutional Court
received within a short space of time 110,662 proposals (initiatives) for the insti-
tution of proceedings to review the constitutionality of the ASTS." This act caused
large-scale public discontent, and some unions, civil associations and other organ-
isations ran a campaign by publishing a template for proposals for the institution
of proceedings, and the collection and sending of proposals to the Constitutional
Court. In addition, the media were constantly making negative comments on the
ASTS as they presented their one-sided and exclusive standpoint, and forcefully
suggested what the Constitutional Court’s assessment should be."

3 For example: "I Zene u mirovinu sa 65 godina Zivota" (Women also to retire at 65) (Glas Slavonije, 19
April 2007), “Ustavni sud je odlucio da i muskarci i Zene u mirovinu idu sa 65 godina, ocijenivsi da su
sadasnje odredbe «seksisticke»" (The Constitutional Court decides that men and women shall retire at
65, assessing that the current provisions are "sexist") (Vjesnik, 20 April 2007).

' Decision and Ruling U-IP-3820/2009 et al. of 17 November 2009, available at < www.usud.hr> (also
in English).

!> The complaints by the applicants and proponents were founded on the assertion that the ASTS did not
respect the principle of fairness, equality and proportionality in the defrayment of public expenditure
because it placed the greatest burden on and threatened the livelihood of citizens with the lowest
incomes. Therefore, it was in breach of Article 51.1 of the Constitution, which prescribes that everyone
shall participate in the defrayment of public expenses, in accordance with their economic capacity, as
well as with the concept of the Republic of Croatia as a welfare state (Article 1 of the Constitution).

The CCRC was literally swamped for several months by the receipt of all these proposals; since the
individual delivery of decisions and rulings to each applicant would have required a large amount of
additional administrative work and considerable financial expenditure, this delivery was considered to
have been executed by publication in the Official Gazette, and the decision contained a separate sec-
tion, Annex 1 to the Decision, with a list of the names and addresses of all the proponents.

'8 For example: "Strucni savjet Ustavnom sudu: hara¢ treba pasti” (Expert Advice to the Constitutional
Court — the tax must go) (tportal.hr, 16 October 2009).

Article 1 of the ASTS read:

"1) By this Act, in the current economic crisis in the Republic of Croatia, a special tax is established
on salaries, pensions and other income, for the period from the day this Act comes into force until 31
December 2010, on the basis of the principles of fairness, equality and proportionality, on the basis of
which everyone is obliged to participate in the defrayment of public expenses in accordance with their
economic capacity. (...)".



In this way, strong pressure was exerted on the Constitutional Court and its
judges during the proceedings themselves.

Due to the strong public interest and on account of this pressure, the President
of the Constitutional Court held a press conference'” during the proceedings
where she pointed out that the Constitutional Court, in its decision making in
general, and therefore in this case as well, could not apply the policies of any
party, union or NGO, but that the sole standard for its work would be the
Constitution, interpreted in line with European legal standards.

In that sense, the Constitutional Court conducted very detailed proceedings in

which it:

- obtained observations and working materials from the Croatian Parliament
(which had adopted the ASTS);

- obtained observations from the Government of the Republic of Croatia (which
had proposed the ASTS);

- obtained a written expert opinion from the expert advisers of the
Constitutional Court;

- held public consultations at which representatives of the applicants, invited
proponents, members of the Croatian Parliament, representatives of the
Government of the Republic of Croatia, and invited experts in the field of con-
stitutional law, financial law, social policy, and political philosophy took part;

- held several working consultation meetings with expert advisers of the
Constitutional Court from the Department of Labour and Social Law and the
Department of European Public Law of the Faculty of Law of the University
of Zagreb, on specific individual questions related to certain aspects of the
disputed ASTS;

- obtained observations through the Venice Forum from 21 member states of the
Council of Europe and three non-member states, with information on the rel-
evant measures they had taken due to the global economic and financial cri-
sis, which were comparable with the provisions of the ASTS;

- used the relevant case law of the European Court of Human Rights in
Strasbourg and the case law of the German Federal Constitutional Court,
which has universal importance in shedding light on questions related to tax
policies in welfare states, or in clarifying the obligation of the legislator in the
application of the principles of tax equality and fairness.

Led by the reasons for which the constitutionality of the ASTS was being dis-

According to Article 5 of the Act on the Special Tax on Salaries, Pensions and Other Income, payment
was to be made at the rate of 2% of the total salary (or other income) between HRK 3,000 and HRK
6,000, whilst for sums above HRK 6,000 it was to be paid at the rate of 4%.
On salaries (or other income) below HRK 3,000 no special tax was payable.
719 August 2009
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puted, in the review proceedings the Constitutional Court undertook a test of
proportionality, by which it sought answers to the following questions:

a) What is the aim of the legislator in adopting the ASTS, and is such aim legit-
imate?

b) Does the ASTS contribute to achieving that legitimate aim and is it part of a
sum total of public policy measures which together act towards achieving
that aim?

c) Are the tax measures prescribed in the ASTS proportionate to the aim which
the legislator is seeking to achieve?

d) Are the tax measures prescribed in the ASTS an excessive burden on its sub-
jects?

Having conducted the proceedings, the Constitutional Court rendered a decision
establishing that, in relation to the reasons for disputing the act, the ASTS did
not breach the Constitution. In the statement of reasons accompanying the deci-
sion, the Constitutional Court, in 45 pages of text, set out in detail the reasons
for rendering that assessment. The decision was also briefly explained orally at
a (public) session of the Constitutional Court, which was attended by a large
number of journalists.'

However, the decision still gave rise to a great deal of dissatisfaction and criti-
cism, where very few people referred to the statement of reasons or to reasons
in constitutional law.

The public media were particularly negative on this occasion regarding the
work of the Constitutional Court."” The unions reacted equally strongly.*

'8 In this decision, the Constitutional Court stated in essence as follows:

"The Constitutional Court deems the fact to be undisputed that before the ASTS was adopted the
Government of the Republic of Croatia took certain public policy measures aimed at protecting the sta-
bility of the financial system, necessary for conducting state tasks prescribed by the Constitution. ...

The Constitutional Court is not competent to evaluate the purposefulness, rationality, and effective-
ness of these measures taken in 2009 during the economic crisis in this country, whether individually
or in total.

1t fulfils its tasks by finding, on the foundation of the facts, that the ASTS undoubtedly contributes to
the stabilisation of the state financial system in the circumstances of an economic crisis (as early as
August 2009, the special tax had already led to a fall of 2.9% in the average monthly net salary paid
in the Republic of Croatia) and that it comprises one of a series of measures of public policy with the
same aim. It appears that none of the measures taken was aimed at producing effects in contravention
of the set aim, so the sum total of the measures taken in that sense may be deemed to be coherent and
harmonised".

19 For example: "Dar premijerki od Jasne Omejec i deset ustavnih sudaca (The gift to the Prime Minister's
from Jasna Omejec and nine constitutional court judges), (Jutarnji list, 18 November 2009); "Drzavne
financije vaznije od pravde” (State finances more important than justice) (Novi list, 18 November
2009); "Drzava vaznija od pravde" (The state more important than justice) (Glas Slavonije, 20
November 2009); “Strogo kontroliran sud" (Strictly controlled court) (Novi list, 21 November 2009).

2 For example: "Sud potvrdio otimacinu" (The court upholds robbery)" (according to: Business.hr, 18
November 2009); "Ustavni suci vratili su dug HDZ-u koji ih je imenovao" (Constitutional Court judges
repay their debt to HDZ who appointed them) (according to Vecernji list, 19 November 2009).



Given that the public was informed in an appropriate manner about the
course of the proceedings, and was fully and clearly informed about the rea-
sons for the decision, the Constitutional Court did not react directly to the
criticism. The president of the Constitutional Court only referred to the crit-
icism much later at a press conference to mark the end of her term of office
as president.”

3.3. Assessment of the existence of the constitutional requirements
for calling a state referendum®

In May 2010, the Government of the Republic of Croatia submitted a motion to
the Croatian Parliament for the adoption of amendments to the Labour Act, by
which, amongst other things, the extended duration of a collective agreement
would be limited to six months if the parties had been unable to conclude a new
agreement, even after the time for which it was concluded had expired (accord-
ing to the law in force at that time, there was no time restriction, but a conclud-
ed collective agreement was extended even beyond the end of its validity, until
a new one was concluded).

The unions opposed those amendments and launched a campaign to collect sig-
natures to call a referendum, at which citizens would vote on whether they sup-
ported the retention of the (then) valid legislation. In that campaign, 717,149
valid signatures were collected, which is more than the prescribed statutory
minimum (10% of voters) and the Organisational Committee filed a request to
the Croatian Parliament to call a referendum.

At that point the Government of the Republic of Croatian withdrew its amend-
ments to the legislation in question and withdrew the proposed act from parlia-
mentary procedure.

However, the Organisational Committee requested the Croatian Parliament to
call the referendum, regardless of the fact that the Government had withdrawn
the amendments to the act. The public and the media supported that request,
creating powerful political pressure, and the unions used fairly militant lan-
guage.”

2 Press conference given by the president of the Constitutional Court of the Republic of Croatia on 7 July
2010.

2 Decision U-VIIR-4696/2010 of 20 October 2010, available at <www.usud.hr> (also in English).

3 For example: "Ako ne bude referenduma, ubojito éemo odgovoriti” (If there is no referendum, we will
respond with force) , Danas.hr, 20 October 2010.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

119



120

~

SNJEZANA BAGIC. CONSTITUTIONAL COURT OF THE REPUBLIC OF CROATIA

The Croatian Parliament asked the Constitutional Court for an assessment of the
existence of the constitutional requirements for calling a state referendum in
those circumstances.”

Aware of the strong public interest, the Constitutional Court conducted exten-
sive proceedings, in which, amongst other things, it obtained a statement by the
Government of the Republic of Croatia and the Organisational Committee,
written expert opinions from expert advisers of the Constitutional Court, and
the standpoint of the Venice Commission established in the Code of Good
Practice for Referendums of 2009.

On the basis of the proceedings conducted, the Constitutional Court rendered a
decision establishing that in the specific case, with the withdrawal of the pro-
posed act from legislative procedure, the requirements had ceased to exist for
calling a referendum.

In the extensive statement of reasons for its decision, the Constitutional Court
stated that by withdrawing the proposed act from legislative procedure, the
Government had practically satisfied the will of the voters expressed in their
717,149 valid signatures, and that with such action by the Government the aim
had been achieved for which the voters had added their signatures for calling a
referendum. In this legal situation, in the view of the Constitutional Court, there
would be no legal purpose in holding a referendum, or objective or reasonable
justification.

Although assessed positively by the legal profession, the decision still caused a
stir in the public. The unions were particularly strong in their criticism, and they
publicly threatened to draw up a petition for holding an extraordinary election,

2 The competence of the Constitutional Court to establish whether the requirements referred to in Article
86 (87) paragraphs 1 to 3 of the Constitution have been met for calling a referendum, in the case when
ten per cent of the total number of voters in the Republic of Croatia asks for one to be called, is pre-
scribed in Article 95 of the Constitutional Act on the Constitutional Court of the Republic of Croatia
which reads:

"Article 95
1) At the request of the Croatian Parliament, the Constitutional Court shall, in the case when ten per
cent of the total number of voters in the Republic of Croatia request calling a referendum, estab-
lish whether the question of the referendum is in accordance with the Constitution and whether the
requirements in Article 86 paragraphs 1-3 of the Constitution of the Republic of Croatia for call-
ing a referendum have been met.
(2) The Constitutional Court shall adopt the decision referred to in paragraph 1 of this Article with-
in a term of 30 days of the request being filed".
So in the specific case, only the formal issue about whether the requirements had been met to call a
referendum was called into question.



a general strike and protests throughout Croatia, and even talked about a request
for the abolition of the Constitutional Court.”® The decision also received nega-
tive comments in some of the media.*

The Constitutional Court did not react officially to this criticism. Only later did
the president of the Constitutional Court refer to the public criticism related to
this case in one of her interviews.”

3.4.Review of the Constitutionality of the Act on the Election of Members to
the Croatian Parliament (AEMCP)*®

Proposals for a review of the constitutionality of amendments and supplements
to the AEMCP were filed by several proponents, disputing, amongst other
things, the constitutionality of the provisions by which voters who are members
of national minorities have a double voting right (they vote for the "general list"
and the separate "minority list"), except for members of the Serb national
minority, who do not have that right (they may vote either for the "general list"
or for their own separate "minority list"), although they have three seats guar-
anteed in the Croatian Parliament.

Since this was a matter of the politically very important and especially sensitive
political issue of the rights of national minorities, and at the same time was set-
ting a precedent in the electoral system, the Constitutional Court conducted
extensive proceedings, in which, amongst other things, it:

- obtained observations from the Government of the Republic of Croatia (as the
proponent of the Act);

- obtained written expert opinions from the Chairs of Constitutional Law in fac-
ulties of law;

- held (public) consultations with the participation of the proponents of the
review proceedings, representatives of the Croatian Parliament and

% One internet blog (<http://www.tvrtkodolic.bloger.index.hr/post/pad-hrvatske-drzave/4965081.aspx>
dated 16 January 2013) summarises reactions to the Constitutional Court decision related to the refer-
endum on the Labour Act. Under the title "The fall of the Croatian State", one text reads: "The unions
commented that ‘this was a crazy decision by a crazy body’, rendered in manipulative proceedings, and
that they would ‘respond with force’. The president of the Croatian Trade Unions Association Ozren
Matijasevi¢ called for the abolition of the Constitutional Court: ‘the Constitutional Court as a rule ren-
ders decisions against the will of citizens, which is logical if we know how the (constitutional court)
Jjudges won their seats’. According to the Constitution, citizens have the right to decide on every issue
within the competence of the Parliament, but in this case they were prevented from doing so. The con-
stitutional court judges showed themselves to be true ignoramuses, who are not acquainted with the
basics of law. They were supposed to examine whether the unions' request for a referendum was with-
in the boundaries of the Constitution and law, but they went one step further and rendered a political
decision that no referendum would be held".

% For example: "Mudri vode u Ustavnom sudu" (Wise leaders in the Constitutional Court) (VeGernji list,
22 October 2010), "Sindikati krecu u obranu neposredne demokracije" (The unions move to defend
direct democracy) (Vjesnik, 22 October 2010). 5

* The TV channel Z1, during the programme "Gledaj dalje”, in an interview with Mladenka Sari¢, 28
December 2010.

% Decision U-1-120/2011 of 19 July 2011, available at <www.usud.hr> (also in English).
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Government, the Minister of Administration and the Minister of Justice, and
representatives of the academic community;

- held an expert debate with members of the Croatian Association of
Constitutional Law.

After conducting the proceedings, the Constitutional Court established that the
disputed provisions of the AEMCP were not in line with the Constitution
because it is not permitted in constitutional law, as part of the general election
system, to guarantee by law in advance and define the number of seats for any
minority on any basis (national, ethical, linguistic...) because this, by its nature,
would undermine the equality of voting rights within that system. It also estab-
lished that the disputed provisions of the AEMCP on the supplementary vote for
members of national minorities, in the specific circumstances, had no accept-
able justification, because they do not ensure a higher degree of integration of
national minorities into political life than that which has already been achieved,
but at the same time they undermine the equality of voting rights to a far greater
extent than the positive measures that were previously in force. Therefore the
Constitutional Court repealed these provisions of the AEMCP.

The decision was met with strong negative criticism from individual represen-
tatives of national minorities, who were affected by the loss of status occasioned
by the repeal of those provisions. In view of the sensitive nature of the subject
matter, there was no problem in “stirring up” some members of national minori-
ties or the international community and making use of the media to create a cer-
tain amount of political pressure.”

Again in this case, there was no official reaction from the Constitutional Court

4. IN PLACE OF A CONCLUSION

Constitutional Court decisions are such, and have such effects, that in certain
circumstances they may be subject to negative public criticism.

In performing the work within its competence, the Constitutional Court must
not ignore public opinion, because the public is the mainstay and source of con-
stitutional power, by which the public is able to keep their leaders under con-
trol. Public opinion, of course, must not be the deciding factor for the
Constitutional Court to render its decisions. However, in order to prepare the
public, it might be reasonable to inform them about those court decisions which
it is known in advance will be the subject of particular public interest by stating
reasons that go beyond the framework of the very text of the statement of rea-
sons. Thus, the public will be better acquainted with the reasons that led the
court to render a specific decision.

One thing is certain: in these situations there is no universal recipe. From state

* For example: "Korak nazad u geto" (4 step back into the ghetto), Novosti, 5 August 2011.



to state, from court to court, from case to case, constitutional courts will con-
stantly be faced with the same dilemmas and the same risks.

This certainly does not mean that the Constitutional Court is permitted to falter
in performing its constitutional role. However, it must keep these realities and
restrictions in mind and take them into consideration in order to ensure the more
effective implementation of and respect for its decisions.

Returning to the beginning of this paper (see section 1.2), it is helpful to recall that
constitutional court decisions — due to their binding nature — create mandatory
rules of behaviour in a community, thus bringing constitutional values to life.
However, on the basis of social reality, Zorkin warns: “The constitution represents
how things should be. Life is what exists. It is not possible to achieve absolute
harmony between what is needed and the existing situation. But you must strive
with all your might to optimise the relationship between these two values and, at
the same time, be aware that the 'optimum' does not mean the 'ideal™.*

The task of constitutional courts, especially in European post-socialist and post-
communist states, which include Croatia, is to gradually direct, to an optimum
extent, the legal order towards ideals embodied in their new transitional consti-
tutions, despite the fact that in some cases the court knows in advance that its
decision, especially at first, will be the subject of incomprehension, negative
judgment and criticism.

I see two serious "dangers" on this path. First, constitutional courts must be sub-
ject unconditionally to the requirement that their work be founded on the prin-
ciple of self-limitation. Constitutional court decisions, which represent Zorkin's
ideal "legal brainchild", but which do not reflect a balance between the "ideal"
and the "real", would be Utopia, or would transform life in a specific social
community into the "hell of real chaos", however far they perfectly embody the
highest ideals written down in the constitution. Here, however, is where we find
the second "danger": that in an attempt to find the optimum solution and in an
effort to achieve a fair balance, in the light of constitutional values, between the
rights of individuals and the general interests of the social community, the con-
stitutional court would slide into unacceptable political conformism. In that
context, real (open or concealed) influence on the work of the constitutional
court — by political structures (governing and opposition, parliamentary or non-
parliamentary), representatives of civil society, the unions, the media, any other
institutional or non-institutional social groups, or others holding various indi-
vidual or group, but always partial, interests — is the greatest danger. If the first
case leads to "a hell of real chaos", then the second case would lead to a hell of
amoral rule by anonymous holders of various forms of hidden interests. In both
cases, the consequences would be disastrous — both for citizens and for the
social community as a whole.

3 Zorkin 20009.
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PE3IOME

Koucturynuonseii Cyp PecnnyOamku XopBaTusg He SIBASIETCS YaCThIO CY-
AeOHoU BAaacTu. Ha OCHOBe TPapMIIMOHHOTO pa3jpeA€HUs BAACTH Ha 3aKo-
HOAQTEABHYIO, UCIIOAHUTEABHYIO U CcypeOHyr0 KC XopBaTuu MOKHO pac-
CMaTpUBaTh KakK CBOErO poAa "4eTBepTYIO BAACThb . OH rapaHTHUpyeT coO0-
AfOpeHUe U ucnoAaHeHme KoHctuTynum PecnyOaumku XopBaTus U pellaeT
BOIIPOCEl KOHCTUTYIIMOHHOCTH AaKTOB, IIPUHATBHIX BCEMU TpPeMs BeTBIMU
BaacTu. OH Tak’kKe YIIOAHOMOYEH OTMEHATh 3aKOHBI, IPUHATHIE ITIapAaMeH-
TOM, akThl [IpaBUTEABCTBA U €er0 MHUHHCTPOB, CyAeOHBIE peIlIeHUs, B TOM
unicre BepxoBHoro Cyaa.

Penrenne KoHcTuTynmoHHEIM CyaOM IIPABOBOTO BOIPOCA MOJKET IIPUBEC-
TH K OIIPEAEAEHHBIM TOAUTHYECKUM ITOCAEACTBUSAM AAS 3aIBUTEAS. DTO BBI-
TeKaeT U3 CcaMOU NPUPOALI KOHCTUTYIIMM KaK IIOAUTHYECKOTO M IIPaBOBO-
ro akta. OAHAKO 3TOT MOAUTHUUYECKUM acleKT AOAKEH OBITh OrpaHUYEeH AO
ONIPEAEAEHHOU CTeNeHM, YTOOBI He AONYCTHUTH 3A0yIoTpeOAeHMe KoHcTH-
TYIUOHHBEIM CyAOM CBOEM OCHOBHOU CypAeOHOM (PyHKITUEN.

BAugHNE NOAUTHYECKHX CTPYKTYpP, NPEACTABUTEAEN T'Pa’kAQHCKOTO 00-
"11ecTBa, ITPOdPCOI030B, CPEACTB MACCOBOM MH(OPMAIIUN UAU AIOOBIX APY-
IMX COIIMAABHBEIX I'DYII Ha AesATeAbHOCTh KoHctuTynmonHoro Cyaa SIBAS-
€TCs caMOU OOABIION OIIaCHOCTBEIO. KOHCTUTYIIMOHHEIN CYyA YYUTHIBAET O0-
LIIeCTBEHHOEe MHeHHe KakK B XOA€ CYAOIPOM3BOACTBA, TaK M IIPU OIleHKe
y>Ke BBEIHECEHHOTI'O pellleHUsi. Ka)xpoe pelleHue, KOTOPOe He COOTBETCTBY-
€T OOILIeCTBEHHOMY MHEHUIO AW OJKUAQHUSAM ONPEAECACHHOU I'DYIIIEBI AMO-
A€M, CTaHOBUTCS IIPEAMETOM TOpSUMX AUCKYCCHUM U HAaIlaAOK, 3a4acTyio
CTaBsl IIOA yIpo3y aBTopureT CyAa M AOBepUe K HEMY.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

125



126

JEAN SPREUTELS. COUR CONSTITUTIONNELLE DE BELGIQUE

LE ROLE DE LA COUR
CONSTITUTIONNELLE DANS
LE RENFORCEMENT DE L’ INDEPENDANCE
DU POUVOIR JUDICIAIRE

JEAN SPREUTELS

Président de la Cour constitutionnelle de Belgique

INTRODUCTION()

1. La création de la Cour constitutionnelle, dans les années 1980, est liée aux
réformes institutionnelles qui ont conduit la Belgique a devenir un Etat fédéral.
Le respect des regles qui sont établies par la Constitution ou en vertu de celle-
ci pour déterminer les compétences respectives de I’Etat, des Communautés et
des Régions fut la premiére mission de la Cour, d’ou son nom d’origine, un peu
mystérieux, de «Cour d’arbitrage». Bien vite, son rdle fut élargi aux disposi-
tions de la Constitution garantissant des droits fondamentaux et elle porte,
depuis 2007, le nom qui correspond effectivement a sa double mission. Cette
mission s’exerce a l’endroit des seules normes législatives, celles-ci étant
¢laborées par nos neuf législateurs, fédéral, communautaires et régionaux et
portant les noms de lois, décrets ou ordonnances. En 2014, la Cour s’est vu con-
fier deux nouvelles missions qui sont atypiques au regard de celles qu’elle a
exercées jusque-la et qui tiennent au controle préventif des consultations popu-
laires régionales et aux recours contre des sanctions de la Commission de con-
trole parlementaire des dépenses électorales des membres de la Chambre des
représentants. Indépendamment méme de ces nouvelles compétences, que la
Cour n’a d’ailleurs pas encore eu I’occasion d’exercer, la jurisprudence montre
que si elle a pu, a Iorigine, étre considérée comme une cour constitutionnelle a
compétence limitée, elle est aujourd’hui une cour constitutionnelle a compé-
tence presque compléte, presque puisque le controle au regard de I’ensemble
des dispositions de la Constitution ne lui a pas, a ce jour, été formellement
attribué.

! Voy. SPREUTELS, J., «Trente ans de jurisprudence de la Cour constitutionnelle: évolutions et con-
stantes», Symposium a 1’occasion de trente ans de jurisprudence de la Cour constitutionnelle de
Belgique, ler avril 2015 (a paraitre).



L INDEPENDANCE DU POUVOIR JUDICIAIRE

2.1. Les articles 151, 152, 154 et 155 de la Constitution inscrivent dans la
Constitution les caractéristiques principales du statut du pouvoir judiciaire.
Cette consécration constitutionnelle vise avant tout a garantir 1’indépendance
du pouvoir judiciaire, étant donné que cette indépendance est essentielle dans
un régime de séparation des pouvoirs. L’article 151 de la Constitution régle a
cet effet la nomination et la désignation des magistrats. L’article 152 de la
Constitution garantit que les juges sont nommeés a vie, qu’ils ne peuvent étre
démis de leur fonction que par un jugement et qu’ils ne peuvent étre déplacés
que de leur propre consentement. En vertu de I’article 154 de la Constitution, la
loi fixe leur traitement. L’article 155 de la Constitution prévoit qu’aucun juge
ne peut en principe accepter d’un gouvernement des fonctions salariées(®).

2.2. De maniere générale(’), I’indépendance de la Justice sensu lato, c’est-a-
dire des juridictions comme telles, ne sont pas souvent expressément prévues
par les textes de droit interne, a I’exception notable des juridictions constitu-
tionnelles. Elles découlent la plupart du temps de I’indépendance des juges qui
est, elle, plus souvent mentionnées dans les normes écrites. Pour ce qui est de
la Belgique, la Constitution ne proclamait pas originellement le principe de
I’indépendance des juges et il a fallu attendre la révision constitutionnelle du 20
novembre 1998 pour que ce principe soit inscrit dans I’article 151 de la
Constitution pour les juges et le ministeére public et sans le prévoir pour les
autres juridictions belges que sont le Conseil d’Etat, les juridictions administra-
tives et la Cour constitutionnelle. Il est vrai que cette pauvreté du prescrit con-
stitutionnel était et est largement compensée par nombre de garanties constitu-
tionnelles relatives aux magistrats eux-mémes et aux juridictions, par I’acces-
sion dans la jurisprudence des hautes cours belges (Cour constitutionnelle, Cour
de cassation et Conseil d’Etat) de ces exigences au rang de principe général de
droit(*) et, enfin, par la contagion au sein de cette méme jurisprudence des
développements prétoriens apportés par la Cour européenne des droits de
I’homme a cette notion.

En ce qui concerne I’ordre juridique international, cette garantie est consacrée
expressément par 1’article 6.1. de la Convention européenne de sauvegarde des
droits de ’homme et des libertés fondamentales et par ’article 14.1 du Pacte
international relatif aux droits civils et politiques. Le premier de ces deux textes

2 Arrétn° 67/2013, B.7.1

* Voy. NIHOUL, P., “L’indépendance et I’impartialité¢ du juge”, Ann. dr. Louvain 2011, pp. 202 et 203.

* Arréts n° 67/98, B.2.2; n°® 74/2001, B.9.3; n° 44/2004, B.9.7; n°® 157/2009, B.5.1; n°® 123/2011 (sol.
implicite); n°® 155/2011, B.6. Cass., 15 juin 1979, Pas., I, p. 1193 et 19 décembre 1991, Pas., 1992, I, p.
316. C.E., n° 167.303 du 30 janvier 2007, Ebens et Hanssens; n° 186.677 du 30 septembre 2008, S.A.
Top Bedford et S.A. Hobinvest.
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a fortement imprégné les ordres juridiques nationaux en raison du développe-
ment et de la portée que lui a réservés la Cour européenne des droits de
I’homme. Il faut y ajouter désormais, depuis le ler décembre 2009, I’article
47.2. de la Charte des droits fondamentaux de 1’Union européenne qui garantit
également le droit a un proces équitable.

2.3. Quant a I’indépendance du juge(®), elle peut étre entendue comme le pou-
voir, et méme le devoir, du juge de décider librement, cette liberté étant celle
d’apprécier sans contrainte les faits qui lui sont soumis et d’interpréter sans
entraves la norme qu’il est tenu d’appliquer en I’espece. Elle entend rendre le
juge inaccessible a toute ingérence ou pression interne ou externe. En synthese,
I’indépendance se manifeste par 1’absence de lien et par I’absence de subordi-
nation (hiérarchie, tutelle et autre mode de contrdle) vis-a-vis d’un autre pou-
voir de droit (législatif ou exécutif), vis-a-vis d’un pouvoir de fait (groupes de
pression, médias, opinion publique) et vis-a-vis de ses collegues et du corps
dont le juge fait partie.

LA JURISPRUDENCE DE LA COUR

3. La jurisprudence de la Cour lie le droit a un proces €équitable a 1’indépen-
dance et a 'impartialit¢ du juge. Elle décide que le droit a un proces équitable
garantit au justiciable que sa cause soit entendue par un juge indépendant et
impartial, ce qui implique que cette indépendance et cette impartialité ne peu-
vent raisonnablement étre mises en doute lorsque des garanties suffisantes exis-
tent qui font disparaitre tout soupcon légitime. Pour apprécier I’indépendance et
I’impartialité d’une juridiction, sa composition et son organisation seront
notamment prises en considération, ainsi que le cumul de la fonction judiciaire
avec d’autres fonctions ou activités(®).

4.1. Dans plusieurs arréts, la Cour a contrdlé la constitutionnalité de disposi-
tions législatives relatives au statut des magistrats.

Elle a rapidement admis que les désignations de certains titulaires de mandats
adjoints (les magistrats qui demandent a étre désignés pour exercer un mandat
de président et de président de section a la Cour de cassation, de président de
chambre a la cour d’appel et a la cour du travail et de vice-président du tribunal
de premicre instance, du tribunal du travail et du tribunal de commerce) par
I’assemblée générale de la juridiction ou par le chef de corps puissent ne pas

> Voy. NIHOUL, P., op.cit., p. 207.
® Arrét n° 195/2009, B.11; Voy. aussi les arréts 29/1999, B.5.5 et 151/2006, B.17.1.



disposer, comme certains autres magistrats, d’un recours contre cette désigna-
tion devant un organe juridictionnel extérieur au pouvoir judiciaire. En décider
autrement mettrait en cause 1’indépendance de ce pouvoir dans un domaine qui
regarde sa propre organisation et son propre fonctionnement et entraverait 1’ex-
ercice des fonctions de gestion confiées aux chefs de corps(’).

Elle admet aussi que, dans les limites tracées dans la Constitution, le 1égislateur
puisse intervenir dans les conditions de rémunération et de pension des mem-
bres du pouvoir judiciaire, en estimant que bien que les principes de I’indépen-
dance du pouvoir judiciaire et de la séparation des pouvoirs soient des carac-
téristiques fondamentales de I’Etat de droit, ils n’impliquent pas que les condi-
tions de rémunération et de pension des magistrats ne puissent étre alignées, par
le législateur compétent pour le traitement et la pension des magistrats, sur le
régime applicable au personnel du secteur public(®).

Elle va jusqu’a admettre que I’interdiction imposée aux magistrats d’exercer un
mandat politique électif puisse étre étendue aux membres du personnel des
greffes et du secrétariat des parquets afin de garantir le fonctionnement impar-
tial de la justice aux yeux d'un public qui peut étre insuffisamment informé de la
répartition des taches au sein de l'institution judiciaire(’). L’indépendance
garantie par la Constitution aux magistrats du siege et du ministére public ne s’¢é-
tend cependant pas aux greffiers, ceux-ci ne participant pas — contrairement aux
magistrats du siége et du ministére public — a la fonction de juger proprement
dite ou a la mise en mouvement effective des poursuites(*).

En revanche, la Cour n’admet pas qu’un magistrat de la Cour des comptes
désigné par le premier président de celle-ci et un spécialiste en gestion des
ressources humaines désigné par le ministre de la Justice sur proposition du
ministre de la Fonction publique (qui sont donc étrangers au pouvoir judiciaire)
puissent disposer d’une voix délibérative dans des colleges chargés de I’évalu-
ation a laquelle sont désormais soumis les chefs de corps des juridictions: selon
la Cour, alors que le Constituant a indiqué, lors de I’adoption de I’article 151 de
la Constitution, que 1’évaluation devait «se faire dans le total respect de
I’indépendance de la fonction de juger» (Doc. parl., Chambre, 1997-1998, n°
1675/4, p. 9) et que I’évaluation devait «[étre interprétée] comme étant une
¢évaluation effectuée par les pairs, dans le cadre de I’organisation judiciaire»
(ibid., pp. 51-52; dans le méme sens, Doc. parl., Sénat, 1998-1999, n° 1-1121/3,
p. 6), cette violation de la séparation des pouvoirs porte une atteinte discrimina-

* Arrét n° 63/2002.

8 Arrét n® 67/2013, B.7.2.
° Arrét n° 107/98, B.4.4.
10 Arrét n° 4/2015, B.3.2.
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toire a I’indépendance que I’article 151, § ler, de la Constitution garantit aux
personnes qu’il vise(").

Elle n’a pas davantage admis que les décisions d’un procureur du Roi concer-
nant les missions confiées a un magistrat du ministeére public ne puissent faire
I’objet d’aucun recours utile, méme lorsqu’une telle décision pourrait constituer
une sanction disciplinaire déguisée('?); elle a considéré que cette absence de
tout recours est discriminatoire mais que cette discrimination provient de ce
qu’aucune disposition législative ne permet d’exercer un recours(). A la suite
de cette décision, diverses dispositions du Code judiciaire ont ét¢ modifiées par
la loi du 15 juillet 2013 pour prévoir que le magistrat qui conteste une mesure
disciplinaire déguisée en mesure d'ordre prise a son égard par un chef de corps
peut introduire un recours contre cette mesure aupres du tribunal disciplinaire
(articles 413, § 5, et 418, § 4) et pour prévoir une possibilité d’appel devant le
tribunal disciplinaire d’appel (article 420, § 2, alinéa 4)(*).

5.1. L’indépendance des juges de la Cour constitutionnelle n’a jamais, en tant
que telle, été mise en cause devant elle. La question de leur impartialité a par
contre été soulevée plusieurs fois(*¥), essentiellement a I’occasion des demandes
de récusation et la Cour a li¢ a cette question celle de I’indépendance du mag-
istrat: elle décide qu’en vertu de I’article 101 de la loi spéciale du 6 janvier 1989
(1a loi organique de la Cour), les juges de la Cour peuvent étre récusés pour les
causes qui donnent lieu a récusation aux termes des articles 828 et 830 du Code
judiciaire et que la notion de «suspicion légitime» mentionnée dans I’article
828, 1°, du Code judiciaire vise les exigences d’indépendance et d’impartialité
subjective et objective du juge, garanties par l’article 6.1 de la Convention

' Arrét n° 122/2008. Cet arrét admet en revanche que lorsqu’il adopte une telle mesure, déja prévue par la
Constitution elle-méme pour d’autres fonctions judiciaires, le législateur souhaite que le collége d’évalu-
ation puisse étre éclairé par ’avis de personnes extérieures a la magistrature, compte tenu de ce qu’un chef
de corps est aussi appelé a gérer un budget et a diriger des collaborateurs. Est ainsi validée la disposition
qui prévoit qu’un avis soit donné par le directeur général de la direction générale de 1’organisation judici-
aire du service public fédéral Justice et que le collége d’évaluation dispose d’informations relatives a «I’u-
tilisation des moyens financiers mis a la disposition des chefs de corps» ou d’éléments fournis par un spé-
cialiste de la gestion des ressources humaines, notamment en matiére d’évaluation.

'2 Arrét n° 27/2009, B.6.

3 Arrét n° 27/2009, B.7.

YL arrét n° 36/2011 avait censuré la méme lacune, dans des termes analogues, a propos des mesures d’or-
dre imposées aux membres de I’auditorat du Conseil d’Etat (B.5 et B.6). A la suite de cette décision,
I’article 14 des lois sur le Conseil d’Etat, coordonnées le 12 janvier 1973, a été modifié par la loi du 20
janvier 2014 pour prévoir que la section du contentieux administratif du Conseil d’Etat est également
compétente, si le litige n’a pas été attribué par la loi a une autre juridiction, pour se prononcer sur les
recours en annulation formés contre les actes et réglements notamment des organes du pouvoir judici-
aire relatifs entre autres au recrutement, a la désignation, a la nomination dans une fonction publique
ou aux mesures ayant un caractére disciplinaire. On relévera par ailleurs que 1’arrét n° 4/2015 décide
que ce recours, désormais ouvert contre les sanctions disciplinaires déguisées dont pourraient faire 1’ob-
jet les magistrats du Conseil d’Etat, I’est aussi aux greffiers (B.11.1 a B.11.4).

"> Arréts nos 32, 35/94, 36/94, 49/97, 71/2005, 157/2009 155/2011 et 10/2013.



européenne des droits de ’homme et par I’article 14 du Pacte international
relatif aux droits civils et politiques (**),("").

5.2. La Cour se réfere a la jurisprudence de la Cour européenne des droits de
I’homme pour délimiter, de maniére générale, I’exigence d’impartialité. Celle-
ci doit s’apprécier de deux manicres. «L.’impartialité subjective, qui se présume
jusqu’a preuve du contraire, exige que dans une affaire sur laquelle il doit stat-
uer, le juge n’ait ni de parti pris ni de préjugés et qu’il n’ait pas d’intérét a 1’is-
sue de celle-ci. L’impartialité objective exige qu’il y ait suffisamment de
garanties pour exclure également des appréhensions justifiées sur ces points
(CEDH, ler octobre 1982, Piersack c. Belgique, § 30; 16 décembre 2003,
Grieves c. Royaume-Uni, § 69). (...) En ce qui concerne I’impartialité objec-
tive, il y a lieu de vérifier si, indépendamment du comportement des juges, il
existe des faits démontrables faisant naitre un doute au sujet de cette impartial-
ité. A cet égard, méme une apparence de partialité peut revétir de I’importance
(CEDH, 6 juin 2000, Morel c. France, § 42). S’il faut examiner si un juge a sus-
cité, dans un cas concret, de telles appréhensions, le point de vue du justiciable
est pris en compte mais ne joue pas un role décisif. Ce qui est par contre déter-
minant, ¢’est de savoir si les appréhensions de I’intéressé peuvent passer pour
objectivement justifi¢es (CEDH, 21 décembre 2000, Wettstein c. Suisse, § 44).
(...) La Cour européenne des droits de I’homme exige que les demandes de
récusation soient traitées de maniere telle qu’elles ne puissent entrainer une
paralysie de la justice ou un retard excessif dans I’administration de celle-ci
(CEDH, 22 septembre 1994, Debled c. Belgique, § 37; 10 juin 1996, arrét
Thomann c. Suisse, § 36; décision, 12 décembre 2002, Sofianopoulos c. Grece,
p.9). En effet, il faut éviter que d’autres droits fondamentaux garantis par I’ar-
ticle 6.1 de la Convention européenne des droits de I’homme puissent étre com-
promis, comme le droit d’acces a un juge ou le droit a une décision finale dans
un délai raisonnable»(*®).

5.3. Pour ce qui concerne, en particulier, les juges qui la composent, la Cour
tient compte, tout a la fois, des modalités de délibération arrétées par le 1égisla-

1o Arrét n°® 155/2011, B.2. Voy. aussi I’arrét n° 35/94 qui décide: «B.2.1. La Cour d'arbitrage est un organe
juridictionnel, astreint comme tel au respect du principe général du droit relatif a l'impartialité subjec-
tive et objective du juge»; dans le méme sens, I’arrét n® 49/97, B.3.1.

7 Ce méme arrét n° 155/2011 décide aussi qu’il n’est pas nécessaire de déterminer en 1’espéce si I’arti-
cle 6.1 de la Convention européenne des droits de I’homme est applicable, puisque les exigences qu’il
contient en mati¢re d’indépendance et d’impartialité du juge valent comme principes généraux du droit.
En conséquence, la Cour tient compte de la jurisprudence de la Cour européenne des droits de I’homme
en la matiére (B.6).

'8 Arrét n° 157/2009, B.3 et B.4.

ALMANACH INTERNATIONAL. JUSTICE CONSTITUTIONNELLE AU NOUVEAU MILLENAIRE

131



132

JEAN SPREUTELS. COUR CONSTITUTIONNELLE DE BELGIQUE

teur(*) et de la composition de la juridiction: la loi organique prévoit en effet que
les juges sont, pour une moitié¢, d’anciens membres des assemblées 1égislatives
et, pour ’autre moitié, des juristes professionnels, soit anciens membres des
hautes juridictions belges, soit professeurs de droit dans une université belge.
Elle a rejeté des allégations d’impartialité dirigées contre des juges anciens par-
lementaires(*)(*"), jurisconsultes, membres ou sympathisants de partis politiques
et d’associations ou de centres universitaires de recherche(*).

19«(... la) Cour est la seule juridiction compétente pour contrdler des normes législatives au regard des
regles répartitrices de compétence et au regard des dispositions du titre II et des articles 170, 172 et 191
de la Constitution, et la loi spéciale du 6 janvier 1989 ne prévoit pas la possibilité de nommer des juges
ad hoc. Par conséquent, ’application des causes de récusation ne peut avoir pour effet que la Cour, en
contradiction avec [le droit d’accés a un juge ou avec le droit a une décision finale dans un délai
raisonnable], ne puisse plus délibérer» (arrét n° 157/2009, B.5.3).

2 Larticle 101, alinéa 2, de la loi spéciale du 6 janvier 1989 sur la Cour constitutionnelle dispose: «Le
fait qu'un juge de la Cour a participé a 1'¢laboration de la loi, du décret ou de la régle visée a l'article
134 de la Constitution qui fait I'objet du recours en annulation ou de la décision de renvoi, ne constitue
pas en soi une cause de récusationy.

2 Arrét n° 35/94, B.2.2 et B.3.3: «La participation a I'élaboration d'une loi par un membre du Parlement
ne suffit pas a mettre en doute I'impartialité a laquelle il sera tenu lorsque, en qualité de juge nommeé a
vie, indépendant et soumis a un strict régime d'incompatibilités, il sera amené a contrdler la constitu-
tionnalité de cette loi au sein d'un organe juridictionnel collégial saisi d'un recours en annulation. En
effet, le point de vue auquel s'est placé un représentant de la Nation pour prendre position a I'égard d'une
politique et des actes législatifs par lesquels celle-ci se réalise n'est pas comparable avec celui du juge
spécialisé dans l'appréciation juridique de la constitutionnalité de tels actes. (...) Le législateur spécial,
par l'utilisation de I'expression «en soi» dans l'article 101 de la loi spéciale, a lui-méme envisagé 1'hy-
pothése ou l'implication dans le processus législatif du membre du Parlement devenu juge aurait été
telle que son impartialité objective pourrait étre mise en cause» (Voy. aussi les arréts n° 32 et n° 36/94.

2 Dans I’arrét n° 157/2009, la Cour énonce un certain nombre de principes généraux:

«En ce qui concerne I’allégation d’appartenance d’un juge constitutionnel a un centre de recherche uni-
versitaire, il convient de rappeler que ’article 44 de la loi spéciale du 6 janvier 1989 permet aux juges
de la Cour de cumuler leur fonction juridictionnelle avec une activité universitaire. Or, I’université est
un lieu privilégié de la liberté académique, qui traduit le principe selon lequel les enseignants et les
chercheurs doivent jouir, dans 1’intérét méme du développement du savoir et du pluralisme des opin-
ions, d’une trés grande liberté pour mener des recherches et exprimer leurs opinions dans I’exercice de
leurs fonctions. La liberté académique constitue un aspect de la liberté d’expression, garantie tant par
I’article 19 de la Constitution que par ’article 10 de la Convention européenne des droits de ’homme;
elle participe également de la liberté d’enseignement garantie par ’article 24, § ler, de la Constitution
(...) Il ressort de la jurisprudence de la Commission européenne des droits de I’homme et de la Cour
européenne des droits de I’homme qu’une sympathie politique dans le chef d’un magistrat ne suffit pas
en soi pour susciter des appréhensions justifiées de partialité (...) En outre, comme le Conseil d’Etat
I’a déja constaté en ce qui concerne les demandes de récusation dans I’instance au fond, un parti poli-
tique cristallise les courants d’idées sur une multitude de problémes de société. C’est faire preuve de
peu de sens des réalités que de prétendre que la préférence pour un parti impliquerait automatiquement
que I’intéressé marque son accord sur chaque réponse apportée par ce parti a toutes ces questions, a for-
tiori sur toute déclaration d’un «chef de file» (Conseil d’Etat, n® 169.314, 22 mars 2007). (...) Eu égard
a la liberté d’association consacrée par I’article 27 de la Constitution et par I’article 11 de la Convention
européenne des droits de I’homme, il en va de méme pour les sympathies a 1’égard d’associations qui
ne sont pas des partis politiques, voire pour D’affiliation a de telles associations. (...) La Cour
européenne des droits de I’homme a jugé a cet égard que la simple circonstance qu’un juge soit franc-
magcon ne donne pas lieu a récusation. Elle a considéré que, méme si ’on dit que la franc-magonnerie
essaye d’influencer ses membres, la seule appartenance a une loge ne saurait faire naitre des doutes jus-
tifiés quant a I’impartialité objective d’un magistrat, étant donné que 1’on peut partir du principe qu’il
fera primer son serment de magistrat sur une quelconque obligation sociale. Il faut que soit apportée la
preuve contraire par des éléments concrets concernant des juges individuels et non a I’égard de la franc-
magonnerie considérée dans son ensemble (CEDH, décision, 15 juin 2000, Salaman c. Royaume-Uni).
(...) Ni I’article 6.1 de la Convention européenne des droits de I’homme, ni aucune autre disposition de
cette Convention ou de ses protocoles additionnels n’interdisent qu’un ancien parlementaire devienne
juge (CEDH, 22 juin 2004, Pabla Ky c. Finlande, § 29). Une mission accomplie dans le cadre du man-
dat précédent de parlementaire ne saurait suffire en soi pour conclure a une apparence de partialité¢ d’un
juge nommé a vie, dont I’indépendance est garantie par un grand nombre de dispositions 1égislatives»
(B.7.14B.7.4).



6.1. Méme si la Cour n’a eu que quelques occasions de controler les disposi-
tions législatives qui le concernent(*), le Conseil supérieur de la Justice et son
role ne peuvent étre ignorés lorsque I’on traite du statut des magistrats et de leur
indépendance. L’existence de cette institution est consacrée par ’article 151, §§
2 et 3, de la Constitution(*).

Elle en conclut qu’un magistrat ne saurait étre récusé pour les opinions émises dans des ouvrages qu’il
a publiés comme jurisconsulte ou pour avoir déja rendu, dans d’autres affaires, des décisions contraires
aux prétentions de I’une des parties. D une fagon plus générale, le fait d’avoir publiquement, en quelque
qualité que ce soit, mais sans relation quelconque avec les faits ou la procédure envisagée, pris position
antérieurement sur une question de droit qui surgit a nouveau dans cette procédure n’affecte pas
I’indépendance ou I’impartialité du juge. Selon la Cour, en décider autrement signifierait qu’un juge ne
pourrait pas connaitre d’une affaire dans laquelle se pose une question de droit déja tranchée par lui
dans d’autres affaires (B.7.5).

Observant que les récusants ne font pas valoir d’éléments concrets de nature a compromettre 1’impar-
tialité subjective des juges dont ils demandent la récusation (B.8), la Cour examine cependant encore
si, indépendamment du comportement individuel des intéressés, il y a néanmoins des éléments vérifi-
ables pouvant justifier une apparence de suspicion a leur encontre: «Les éléments invoqués a cet égard
par les récusants concernent des publications, de prétendues sympathies politiques et 1’appartenance
actuelle ou passée a des centres de recherche ou a des associations ainsi qu’a une commission de ges-
tion d’un parc naturel. Ces allégations ne suffisent pas a justifier objectivement les appréhensions des
récusants quant a I’aptitude [de ces juges] a contrdler avec impartialité la constitutionnalité de la norme
critiquée» (B.9; dans le méme sens, arrét n° 55/2011, B.8 a B.10).

B Arréts nos 3/2001, 136/2009, 161/2011, 146/2012 et 23/2013.

# Celui-ci dispose:
«§ 2. 11y a pour toute la Belgique un Conseil supérieur de la justice. Dans l'exercice de ses compé-
tences, le Conseil supérieur de la justice respecte 1'indépendance visée au § ler.

Le Conseil supérieur de la justice se compose d'un Colleége francophone et d'un Collége néerlando-
phone. Chaque Collége comprend un nombre égal de membres et est composé paritairement, d'une part,
de juges et d'officiers du ministére public ¢élus directement par leurs pairs dans les conditions et selon
le mode déterminés par la loi, et d'autre part, d'autres membres nommés par le Sénat a la majorité des
deux tiers des suffrages exprimés, dans les conditions fixées par la loi.

Au sein de chaque Collége, il y a une Commission de nomination et de désignation ainsi qu'une
Commission d'avis et d'enquéte, qui sont composées paritairement conformément a la disposition visée
a l'alinéa précédent.

La loi précise la composition du Conseil supérieur de la justice, de ses colléges et de leurs commis-
sions, ainsi que les conditions dans lesquelles et le mode selon lequel ils exercent leurs compétences.

§ 3. Le Conseil supérieur de la justice exerce ses compétences dans les matiéres suivantes:

1° la présentation des candidats a une nomination de juge, telle que visée au § 4, alinéa premier, ou
d'officier du ministére public;

2° la présentation des candidats a une désignation aux fonctions visées au § 5, alinéa premier, et aux
fonctions de chef de corps auprés du ministére public;

3° Tacces a la fonction de juge ou d'officier du ministére public;

4° la formation des juges et des officiers du ministére public;

5° I'établissement de profils généraux pour les désignations visées au 2°;

6° 1'émission d'avis et de propositions concernant le fonctionnement général et 1'organisation de
1'Ordre judiciaire;

7° la surveillance générale et la promotion de I'utilisation des moyens de contrdle interne;

8° a l'exclusion de toutes compétences disciplinaires et pénales:

- recevoir et s'assurer du suivi de plaintes relatives au fonctionnement de 1'0Ordre judiciaire;
- engager une enquéte sur le fonctionnement de 'Ordre judiciaire.

Dans les conditions et selon le mode déterminés par la loi, les compétences visées aux 1° a 4° sont
attribuées a la Commission de nomination et de désignation compétente et les compétences visées aux
5° a 8° sont attribuées a la Commission d'avis et d'enquéte compétente. La loi détermine les cas dans
lesquels et le mode selon lequel les commissions de nomination et de désignation d'une part, et les com-
missions d'avis et d'enquéte d'autre part, exercent leurs Une loi a adopter a la majorité prévue a l'article
4, dernier alinéa, détermine les autres compétences de ce Conseil.»
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6.2. Lors de la mise en ceuvre de cette disposition, le 1égislateur a entendu ren-
forcer 1’objectivation du mode de nomination et de promotion des magistrats.
Ainsi, dés la publication de la vacance, des avis motivés sont recueillis aupres
des personnes qui semblent les mieux placées pour évaluer les qualités profes-
sionnelles des candidats a la nomination. Sont ainsi requis I’avis du chef de corps
de la juridiction ou la nomination doit avoir lieu, celui du chef de corps de la juri-
diction ou le candidat exerce des fonctions en tant que magistrat, magistrat sup-
pléant, référendaire ou juriste de parquet ou stagiaire judiciaire ainsi que ’avis
d’un représentant du barreau désigné par 1’ordre des avocats de 1’arrondissement
judiciaire ou le candidat exerce des fonctions, soit en tant qu’avocat, soit en tant
que magistrat. [’ensemble de ces avis est transmis au ministre de la Justice et est
joint au dossier du candidat qui est transmis a la commission de nomination com-
pétente, instituée au sein du Conseil supérieur de la justice. Apres 1’audition des
intéressés, la commission présente, a une majorité de deux tiers des suffrages
exprimés, un candidat par poste vacant, en tenant compte de sa personnalité, de
ses capacités intellectuelles et professionnelles ainsi que de son aptitude a
exercer la fonction. Le Roi dispose alors d’un délai de soixante jours pour pren-
dre une décision et la communiquer a la commission ainsi qu’aux candidats(¥).

6.3. La Cour a admis que la commission de nomination et de désignation de
Conseil supérieur de la Justice soit dispensée de I’obligation de se prononcer au
scrutin secret sur les présentations et les nominations de magistrats, contraire-
ment a ce qui est prévu, dans certains cas, pour le conseil communal, le conseil
de I’aide sociale, I’assemblée générale des juges au sens de ’article 342 du Code
judiciaire et I’assemblée de corps au sens de ’article 348 du Code judiciaire. Elle
considére qu’il appartient au législateur compétent, lorsqu’il entend régler les
modalités de scrutin d’une assemblée collégiale, d’apprécier les risques de pres-
sions internes ou externes sur le comportement électoral des membres et de
prévoir que le vote sur des personnes individuelles doit ou non étre secret et de
déterminer dans quelle mesure la nature et la composition de 1’organe collégial,
la nature de la décision a prendre, la situation des membres de cette assemblée,
ainsi que la position des personnes qui font 1’objet d’un vote, exigent que le vote
sur ces personnes soit secret. Selon la Cour, compte tenu de la nature, de la com-
position et du fonctionnement de la commission de nomination au sein du
Conseil supérieur de la Justice, des garanties que le 1égislateur a déja prévues en
ce qui concerne notamment I’indépendance de ses membres, et compte tenu
aussi de la décision motivée que cette commission prend quant a la présentation
de candidats magistrats, il n’est pas sans justification raisonnable que le législa-
teur n’ait pas jugé utile d’imposer le scrutin secret(*®).

% Arrét n° 146/2012, B.6.
% Arrét n° 23/2013, B.3 et B.4.



6.4. La Cour a décidé que la nécessité de sauvegarder 1’indépendance du
Conseil supérieur de la Justice ne justifie pas que les candidats qui se présen-
tent au concours d’admission au stage judiciaire soient privés d’un recours en
annulation contre les décisions prises a cet ¢gard par ce Conseil. Elle constate
que l’article 151 de la Constitution distingue d’une part, la compétence du
Conseil supérieur de la Justice pour présenter des candidats a une fonction de
juge ou d’officier du ministére public et, d’autre part, sa compétence en maticre
d’acces a la fonction de juge ou d’officier du ministére public; seules peuvent
étre présentées en vue d’ une nomination ou d’une désignation des personnes qui
se sont vu reconnaitre au préalable I’acces a la fonction de magistrat et les
épreuves d’acceés a la magistrature relévent de la compétence exclusive du
Conseil supérieur de la Justice alors que celui-ci se voit reconnaitre seulement
un pouvoir de présentation, dans le cadre de la nomination d’un juge ou d’un
officier du ministére public, la nomination proprement dite relevant de la com-
pétence du Roi. La Cour a estimé que 1’absence de garantie juridictionnelle que
constitue le recours en annulation, garantie pourtant reconnue aux candidats a
un concours d’acces a une fonction publique, qui disposent d’un recours devant
le Conseil d’Etat contre les décisions prises a leur égard par I’administration
chargée du recrutement des agents des services publics, est contraire au principe
d’égalité¢ et de non-discrimination: «cette absence est disproportionnée au
regard du souci légitime de sauvegarder la liberté d’action du Conseil supérieur
de la Justice car I’intérét protégé par I’institution d’un recours en annulation est
aussi réel et aussi légitime chez les candidats auxquels est refusé I’acces a une
fonction préparatoire a la magistrature que chez les candidats auxquels est
refusé I’acces a une autre fonction publique»(¥).

7.1. Hors cette jurisprudence de la Cour constitutionnelle portant sur I’indépen-
dance du pouvoir judiciaire dans son aspect institutionnel, 1’on doit aussi tenir
compte des arréts dans lesquels la Cour s’attache aux aspects fonctionnels de
cette indépendance. La Cour est ainsi tres régulierement amenée a vérifier si
des dispositions législatives rétroactives, adoptées en toutes matieres, sont de
nature a empécher le juge d’exercer sa mission en toute indépendance ou a
porter atteinte aux décisions qu’il prend.

7.2. Si la décision juridictionnelle est définitive, la prohibition est absolue:
Selon un principe fondamental de notre ordre juridique, les décisions juridiction-
nelles ne peuvent étre modifiées que par la mise en ceuvre de voies de recours.
Les dispositions en cause ne peuvent en aucun cas aboutir a mettre en cause des
décisions juridictionnelles passées en force de chose jugée. Si elles poursuivaient

7 Arrét n° 161/2011, B.9.
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un tel objectif, elles violeraient les articles 10 et 11 de la Constitution, en ce
qu’elles priveraient une catégorie de personnes du bénéfice de décisions juridic-
tionnelles devenues définitives, ce qu’aucune circonstance ne pourrait justifier.
Il s’agit en effet d’un des principes essentiels de I’Etat de droit»(*). Ainsi, en
maticre fiscale a-t-il été¢ décidé que la différence de traitement entre les con-
tribuables confrontés a la réouverture de la prescription de leur impo6t et les con-
tribuables qui ont vu la prescription de leur imp6t constatée par une décision
judiciaire, ne résulte pas de la disposition attaquée dont I’effet rétroactif est en
I’espece justifié, comme la Cour I’avait jugé au début de 1’arrét - mais du respect
qui s’attache aux décisions de justice passées en force de chose jugée(*).

7.3. En revanche, des dispositions législatives pouvant avoir une incidence sur
des litiges en cours peuvent, a de strictes conditions, résister au contrdle de con-
stitutionnalité. Pour ce faire, la Cour se référe a ’article 6.1 de la Convention
européenne des droits de I’homme, tel qu’il est appliqué par la Cour européenne
des droits de I’homme, et qui s’oppose a I’ingérence du pouvoir législatif dans
I’administration de la justice dans le but d’influencer I’issue d’une procédure
juridictionnelle pendante, sauf pour d’impérieux motifs d’intérét général
(CEDH, grande chambre, 28 octobre 1999, Zielinski et Pradal et Gonzalez et
autres c. France, § 57; CEDH, 27 avril 2004, Gorraiz Lizarraga et autres c.
Espagne, § 64; CEDH, grande chambre, 29 mars 2006, Scordino c. Italie, § 126;
CEDH, 21 juin 2007, SCM Scanner de [’Ouest Lyonnais et autres c. France, §
28; CEDH, 17 juillet 2008, Sarnelli c. Italie, § 34). L’effet, la méthode et le
moment de 1’ingérence du pouvoir législatif réveélent son but (CEDH, grande
chambre, Zielinski et Pradal et Gonzalez et autres c. France, 28 octobre 1999,
§ 58; CEDH, 28 juin 2001, Agoudimos et Cefallonian Sky Shipping Co. c.
Grece, § 31)(*"). Dans de tels cas, la Cour vérifie in concreto s’il existe d’im-
périeux motifs d’intérét général(*').

Cette jurisprudence est régulierement appliquée lorsque des mesures administra-
tives sont annulées par le Conseil d’Etat (ou lorsqu’une exception d’illégalité est
soulevée avec succes a leur encontre devant le juge judiciaire) et que le législa-
teur intervient pour couler en forme législative (dans une loi dite «de validation»)
la norme contestée et en assurer 1’application. La Cour a ainsi décidé¢, a propos
d’une loi «validant» un arrété royal qui fixait un droit a payer lors de certains con-
troles sanitaires d’aliments et que le Conseil d’Etat avait annulé, qu’en repro-
duisant le contenu de cet arrété, la loi attaquée n'a pas pour effet de priver les

% Arrét n° 107/2011, B.7.1; dans le méme sens, nos 17/2000, B.3.3; 199/2009, B.7 a B.9 et 6/2009,
B.3.10.

2 Arrét n° 177/2005.

3 Arrét n° 107/2011, B.8.2; dans le méme sens, n° 6/2010, B.8.2 et B.9; 55/2010, B.8.2. et B.9.

31 Arrét n° 188/2005, B.5.6.



entreprises auxquelles s'appliquait cet arrété royal du bénéfice de I'annulation que
constitue le droit de réclamer, devant les juridictions civiles, le remboursement
des droits illégalement percus. Elle estime que l'annulation d'une mesure admin-
istrative par le Conseil d'Etat ne fait pas naitre au profit de ces entreprises le droit
intangible d'étre dispensées a jamais du paiement de tels droits alors méme que
ceux-ci seraient fondés sur un acte nouveau dont la validité serait établie et que
dans cette hypothése, la circonstance que la disposition attaquée a pour effet d'im-
poser rétroactivement a ces entreprises le paiement de droits identiques a ceux
dont elles avaient obtenu d'étre exemptes ne porte atteinte ni au droit d'accés a un
tribunal reconnu a tous les Belges par l'article 6, § ler, de la Convention
européenne des droits de I'homme, ni au droit de recours effectif devant une
instance nationale reconnu par l'article 13 du méme instrument, ni a I'autorité de
chose jugée des décisions du Conseil d'Etat, ni au principe de la séparation des
pouvoirs, encore moins a celui de I'indépendance de la magistrature(*).

8. L’on peut, dans un autre domaine, relever que bien qu’elle soit compétente
pour contrdler une loi budgétaire, 1a Cour constitutionnelle n’a pas eu, a ce jour,
a se prononcer sur la constitutionnalité de lois qui réduiraient de manicre signi-
ficative le budget alloué¢ au pouvoir judiciaire, ni d’ailleurs, dans le contexte
d’affaires de corruption, de lois qui contiendraient des dispositions portant
atteinte au statut des juges ou visant a s’assurer de leur intégrité.

9.1. Quant a la Cour constitutionnelle elle-méme, elle n’est jamais appelée a
intervenir dans quelque litige individuel que ce soit, méme lorsque 1’indépen-
dance ou I’impartialité du juge saisi sont contestées. Cela tient tout a la fois a la
nature du contentieux constitutionnel(**) et aux modes de saisine de la Cour qui
sont, soit le recours en annulation, soit la question préjudicielle.

Dans le premier cas la Cour est saisie par une autorité ou par une personne jus-
tifiant d’un intérét demandant I’annulation d’une norme législative; en cas d’an-
nulation, cette norme disparait de I’ordre juridique avec effet rétroactif. Dans le
second, elle I’est par une juridiction a 1’occasion d’un litige qui est soumis a
celle-ci; elle constatera que la disposition qui fait ’objet de cette question
respecte ou viole les normes qu’elle est habilitée a faire respecter et sa décision
liera le juge qui a posé la question préjudicielle et ceux qui, apres lui, auraient
a connaitre du méme litige.

32 Arrét n° 87/95; voy. aussi, sur les lois de validation, les arréts nos 49/98, 78/2001, 73/2004, 177/2005
et 188/2005.

3 Arrét n° 155/2011: «B.7. La nature particuliére du contentieux constitutionnel distingue une cour con-
stitutionnelle des cours et tribunaux ordinaires et des juridictions administratives. En effet, une cour
constitutionnelle ne statue pas sur les prétentions des parties au procés, mais juge uniquement in
abstracto si les dispositions 1égislatives applicables sont conformes aux régles au regard desquelles elle
peut procéder a un controle (CEDH, grande chambre, 22 octobre 1994, Sramek c. Autriche, § 35)»;
dans le méme sens, arrét n° 157/2009, B.5.2.
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Dans aucune des deux hypothéses, la Cour n’est habilitée a se saisir d’éléments
de litiges individuels soumis aux organes juridictionnels compétents, seuls
habilités a trancher ces litiges.

Cela dit, au fil du temps, la Cour a assorti ses arréts de diverses modalités qui
lui permettent de moduler de plusieurs manicres I’exercice de ses compétences,
ce qui peut étre de nature a influencer la décision du juge du fond(*).

9.2. Quant a la recevabilité de la question préjudicielle, la Cour estimait, a I’o-
rigine, que 1’appréciation de I’applicabilité d’une norme au litige dont est saisi le
juge a quo relevait exclusivement de celui-ci(*). Depuis I’arrét n° 111/2000, elle
vérifie si la disposition qui fait I’objet de la question peut étre raisonnablement
tenue pour applicable au litige dont est saisi le juge; elle décide qu’il ne lui
appartient pas d’examiner la constitutionnalité d’ une disposition législative qui
ne concerne manifestement pas ce litige et, le cas échéant, qu’elle excéderait sa
compétence si elle substituait une autre disposition a celle qui lui est soumise (*°).

9.3. Quant au fond, elle a, en premier lieu, développé une technique de controle qui
lui permet de décider qu’une norme résiste au contrdle de constitutionnalité si elle
est interprétée dans un sens déterminé mais qu’elle n’y résiste pas si elle est inter-
prétée différemment(*). Le dispositif de I’arrét est alors libellé¢ en deux parties(**).

La technique de D’interprétation est aussi réguliérement utilisée par la Cour
lorsqu’elle permet de constater qu’une disposition législative ne peut résister au
controle de constitutionnalité que si elle est interprétée d’une manicre déter-
minée. Le dispositif de I’arrét indique alors cette réserve d’interprétation(*).

9.4. La Cour a ensuite développé une jurisprudence suivant laquelle les normes
législatives sont censurées non pas pour ce qu’elles disent, mais pour ce
qu’elles ne disent pas: I’on vise ici les lacunes législatives. Cette jurisprudence
permet de distinguer deux sortes de lacunes: les lacunes extrinséques et les
lacunes intrinséques.

Pour les lacunes de la premiere catégorie, la Cour constate qu’il existe une lacune

dans le droit en vigueur mais non dans la norme législative sur laquelle elle est
interrogée: une telle lacune peut étre qualifiée d’«extrinsequen(*’). Le plus souvent,

3 Voy. SPREUTELS, J., «Trente ans de jurisprudence de la Cour constitutionnelle: évolutions et con-
stantes», Symposium a 1’occasion de trente ans de jurisprudence de la Cour constitutionnelle de
Belgique, ler avril 2015 (a paraitre).

* Arrét n° 41/91, B.2.1.

% Arréts n° 111/2000, B.3 a B.5 et, notamment, n® 90/2012, B.4.2. Par ailleurs, la Cour contrdle, en régle,
la norme 1égislative dans 1’interprétation que lui donne le juge a quo, sauf si cette interprétation est man-
ifestement déraisonnable (arrét n° 103/2013, B.3.1) ou manifestement erronée (arrét n° 164/2014, B.4).

3 Arréts n° 101/99, B.2.1 et B.2.5, et, notamment, n° 88/2014, B.8 a B.10.

3 Arréts n° 32/96 et, notamment, n° 175/2014.

% Arréts n° 4/96 et, notamment, n° 89/2014.



elle ne peut disparaitre que si le 1égislateur crée la norme manquante. Elle n’est dés
lors pas «autoréparatrice». La Cour a toutefois précisé que, dés lors que la lacune
est située dans une disposition qu’elle a identifiée, «il appartient au juge a quo de
mettre fin a I’inconstitutionnalité constatée par la Cour, ce constat étant exprimé en
des termes suffisamment précis et complets pour permettre que cette disposition
soit appliquée dans le respect des articles 10 et 11 de la Constitution(*')». Une telle
lacune extrinséque peut étre qualifiée d’«autoréparatrice».

Dans la seconde catégorie, la lacune est située dans la disposition en cause: elle
peut étre qualifiée d’«intrinsequen(*). Dans cette seconde catégorie, il existe
¢galement deux sous-catégories: des lors que le constat de la lacune est exprimé
en des termes suffisamment précis et complets qui permettent I’application de
la disposition en cause dans le respect des normes de référence sur la base
desquelles la Cour exerce son contrdle, il appartient au juge et a I’autorité com-
pétents de mettre fin a la violation de ces normes. Dans ce cas, la lacune peut
étre comblée sans que le législateur doive intervenir; une telle lacune intrin-
séque peut étre qualifiée d’«autoréparatrice»(*’). Dans les autres cas, surtout
lorsque la Constitution exige I’intervention du législateur, comme, en régle, en
mati¢re pénale(*), la lacune intrinséque n’est pas «autoréparatrice» et seul le
l1égislateur peut la combler(*).

9.5. Il est certes théoriquement concevable, dans le contentieux préjudiciel, que
lorsqu’elle n’est pas elle-méme liée en vertu de la loi méme par I’arrét de la
Cour constitutionnelle, une juridiction s’écarte de 1’arrét qui serait rendu par
celle-ci et qui contiendrait une interprétation de la norme législative en cause ou
un constat de lacune dans la législation ; il reste que, dans une telle hypothése,
un recours formé contre la décision de cette juridiction aurait de grandes
chances d’aboutir.

10. L’on peut conclure en indiquant que I’indépendance du pouvoir judiciaire
constitue une chose acquise dans la jurisprudence de la Cour constitutionnelle.
Non pas seulement parce qu’elle veille & ce qu’aucune atteinte n’y soit portée,
mais aussi parce que nombreux sont les arréts qui décident qu’une norme lég-
islative résiste au controle de constitutionnalité dés lors qu’une juridiction judi-
ciaire ou administrative est amenée a en contrdler I’application®.

0 Arréts n° 31/96, B.6, et, notamment, n° 112/2014, B.6.2. La lacune peut aussi se situer dans une norme lég-
islative identifiée, mais qui n’est pas celle sur la constitutionnalité de laquelle la Cour doit se prononcer.

1 Arréts n° 38/2011, B.7 et n° 191/2014, B.8.

42 Arréts n° 25/2003, B.4 et, notamment, n° 12/2014, B.10.4.

43 Arréts n° 37/2009, B.7 et B.8 et, notamment, n° 116/2014, B.15 et B.17.

“ Arrét n° 116/99, B.1.7 et, notamment, n° 13/2013, B.4.2 et B.4.3.

45 Arrét n° 182/2013, B.4.
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SUMMARY

The first and main mission of the Constitutional Court of Belgium is the
review of legislative acts for compliance with the rules that determine the
respective competences of the federal State, the communities and the
regions. These rules are set forth in the Constitution and in laws (usually
passed by a special majority vote) that are enacted with a view to institu-
tional reform in federal Belgium. Accordingly, the initial name of the
Belgian Constitutional Court was Court of Arbitration. Afterwards, in 2007,
as a result of the constitutional amendements, the competence and role of
the Constitutional Court of Belgium was expanded, with the mission to
strengthen the protection of fundamental rights and freedoms. Within the
scopes of this mission, the Constitutional Court is competent to review leg-
islative acts, which are meant both substantive and formal rules adopted
by the federal parliament (statutes) and by the parliaments of the commu-
nities and regions (decrees and ordinances).

In 2014, the Belgian Constitutional Court was granted with new compe-
tences, which were atypical in comparison with the previous competences.
As a result, the Court is also competent to review decisions of the House
of Representatives or its bodies concerning the election expenditure for the
election of that legislative assembly.

The jurisdiction of the Constitutional Court is determined, on the one
hand, by the type of regulations that can be reviewed and, on the other
hand, by the type of regulations that constitute the yardstick for review.
Even though the Belgian Constitutional Court has recently obtained new
competences, the legal practice shows that it can be considered as a court
with the limited jurisdiction.

6 La Cour décide ainsi réguliérement que le juge doit pouvoir controler, par exemple:

- l'usage que I’administration fait de son pouvoir d’imposer des sanctions administratives (Arréts n°
32/99, B.10, et, notamment, n° 79/2008, B.6 a B.8). La question de 1’individualisation des peines en ce
qui concerne ce type de sanctions a cependant fait I’objet d’une évolution dans la jurisprudence de la Cour.
Elle a en effet, dans un premier temps, écarté 1’application de circonstances atténuantes (Arrét n°
127/2000, B.11.6) ainsi que de mesures de sursis et de suspension du prononcé (Arrét n° 153/2001, B.6
et B.7), avant d’opérer un revirement de jurisprudence en estimant, notamment, que le caractere
inéluctable des amendes administratives ne permet pas de tenir compte des antécédents, des efforts, ou de
la possibilité d’amendement de ceux auxquels elles sont infligées (Arrét n° 105/2004, B.7.2. a B.7.4; voir
aussi, notamment, arréts n° 157/2008, B.3.4 a B.4, n° 44/2011, B.29 a B.31, et n° 13/2013, B.3.3 et B.3.4);
- I'usage que le ministére public fait de son pouvoir de retirer le permis de conduire (Arrét n° 154/2004,
B.5.1 et B.5.2);

- T'usage que le bailleur de logements sociaux fait du pouvoir de résilier le bail en vertu d’une clause
résolutoire expresse (Arrét n° 101/2008, B.25 et B.26).



THE ROLE OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF MOLDOVA
IN STRENGTHENING THE INDEPENDENCE
OF JUDICIAL POWER

ALEXANDRU TENASE
President of the Constitutional Court of the Republic of Moldova

Considering the speed of changes in social, economic and political fields,
an overwhelming role lies with the Constitutional Court in ensuring and
maintaining a legal framework anchored in constitutional values, observing
the requirements of the principle of legal certainty and pursuing the goal

"o

of "the quality of regulations".

When it comes to the well-functioning of state power, the role of
Constitutional Courts is essential and defining, representing a true pillar of
the state and democracy, guaranteeing equality before the law, fundamen-
tal freedoms and human rights. At the same time, constitutional courts con-
tribute to the proper functioning of public authorities within the constitu-
tional relations involving the checks and balances principle. In a demo-
cratic state, the principle of judicial independence is a substantial one.

Judicial independence is directly related to the "normative construction”
of the state, which protects it against any influence from the political and
economic environment. Moreover, it is important to point out that the
principle of independence has been evolved, moving on from
Montesquieu's concept of "independence of judges" to the "independence
of justice", so that, nowadays independence is recognised by the entire sys-
tem and state power. In this regard, judicial independence is classified in
two categories: institutional and individual?

Under the Constitution of Moldova, judges sitting in the courts of law are
independent, impartial and irremovable. Given that judges are the only
ones that exercise judicial power, the principle of judicial independence is
the cornerstone of the maintenance of this power, enjoying full rights in a
state's architecture. The principle of separation and cooperation of powers
involves maintaining their balance. Therefore, the principle of judicial
independence is not only a constitutional basis, but also a measure of

! Serge Lasvignes. Sécurité juridique et qualité de la réglementation: quelques considérations pratiques //
Les Cahiers du Conseil Constitutionnel, n.11, 2001, p. 112.

2 Abimbola Olowofoyeku.Suing judges: a study of Judicial Immunity// Clarendon press: Oxford, 2003,
p. 194.
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keeping under control the observance of rights and competences of the
judiciary, in order to maintain a balance between state powers.

Given that the Constitutional Court's role in the institutional edifice of the
state is a major one, the Court acting as the guarantor of Constitution's
supremacy, manifests itself as a true arbiter in resolving conflicting insti-
tutional situations which concern the legislative, executive and judicial
powers.

Thus, in a relatively large number of judgments, the Constitutional Court
of Moldova declared unconstitutional provisions affecting the judiciary,
and the judicial independence implicitly. The Constitutional Court of
Moldova underscored that judicial independence is a pre-requisite for the
rule of law and a fundamental guarantee of a fair trial.

The principle of independence of judges implies that they must adopt deci-
sions and act freely with no restrictions and without being subjected to
influences, pressures, threats or unlawful, direct or indirect interferences,
whoever is making them and regardless of their reasons. The judge, as
holder of judicial office, must be able to exercise his/her duties with full
independence, against all constraints and forces of social, economic and
political nature, and even in relation to other judges and the judicial
administration.

The Constitutional Court of Moldova, in its vast jurisprudence, exercised
constitutional  reviews of legal provisions on the immunity of judges, dis-
ciplinary liability of judges and judicial financial system.

- Immunity of judges

In view of ensuring the independence of judges, under the legislation of
Moldova, criminal prosecution against a judge may be initiated only by the
Prosecutor General, with the consent of the Superior Council of
Magistracy.

At the same time, following the legislative amendments of 2013, there has
been set aside the requirement to obtain the consent of the Superior
Council of Magistracy to initiate criminal prosecution by the Prosecutor
General, against judges who committed such crimes as passive corruption,
influence peddling, money laundering and illicit enrichment.

The purpose of these amendments was to fight corruption within the judi-
ciary, ensuring transparency of public institutions' work and to increase
the confidence of litigants in the judiciary, which is a fundamental compo-
nent of the rule of law.

Undertaking a constitutional review of these provisions, the Constitutional
Court held that the good reputation of the judge is a condition of public
confidence in the judiciary and its efficiency, as without it the quality of
justice and the full implementation of constitutional and legal provisions
governing its administration cannot be conceived. Corruption does not



undermine the confidence in judges only, but also the act of justice as
such.

The Court held that immunity should not obstruct the main functions and
duties of the judiciary, nor to hinder the operation of democratic principles
of the rule of law. It noted that the independence of judges does not pre-
clude them from assuming responsibility. The Court found that the con-
stituent assembly by holding that "judges sitting in the courts of law are
independent, impartial and irremovable,” has established the independence
of the judge in order to preclude any influence from other authorities.
However, this safequard cannot be construed as to determine the lack of
responsibility of the judge.

There shall be stressed that guarantees granted to the judges against
criminal prosecution are not a practice in Europe. Judges of most East
European countries enjoy immunity. In countries where judges enjoy addi-
tional guarantees against criminal prosecution, the level of guarantees
granted by law was dependent, to the greatest extent, on the discretion
of the legislator. Subsequently, granting immunity against criminal prose-
cution, reducing or extending immunity is an option of the legislator, not
an imperative of constitutional law.

- Disciplinary liability of the judges

In its case-law the Constitutional Court of Moldova pointed out the fact
that no judge may be held liable under disciplinary rule for the mere fact
of interpreting uninform the legislation. This infringes the right of the judge
to think freely and administer the law in a different manner.

In order for the assumption of responsibility of a judge to be implied, the
existence of a judicial error which would prejudice fundamental human
rights and freedoms is not suffice. However, it may become imputable to
a judge when there is a failure to fulfil in good-faith his/her duties or as a
result of gross negligence.

In this context, judges enjoy immunity in fulfilling their duties. Repealing
or modifying a judgment is not a determining ground for sanctioning a
judge.

The Constitutional Court of Moldova noted that holding a judge liable
under disciplinary rule on the ground of a European Court for Human
Rights decision condemning Moldova, without proving that the law has
been infringed by the judge deliberately or due to gross negligence,
amounts to an inadmissible interference in the principle of independence,
impartiality and immovability of the judge.

- Judicial financial system
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a) Salary of judges

Remuneration of judges, which comprises any means of material or social
support, represents a basic component of the independence of a judge,
serving as a counterbalance to restrictions, prohibitions and responsibilities
imposed on them by society. It is exactly the maintenance of this equilib-
rium which ensures the confidence of litigants in the independence and
impartiality of judges.

The Constitutional Court of Moldova showed in its case-law, that establish-
ing a salary payment policy, including that referring to judges, falls into
the competence of legislature and the Government. At the same time,
when delivering a solution on remuneration, constitutional principles shall
be observed. Therefore, in principle, salary cuts shall be undertaken only
under the conditions of an economic and financial crisis, which is objec-
tively existent and officially recognised, in case of a fair salary cut of all or
majority of employees paid from public budget, in line with the principle
of solidarity.

b) Salary of the staff of law-courts

Referring to the salary of the staff of law-courts, the Constitutional Court
of Moldova held that the independence of judicial power cannot be
ensured with no institutional and structural independence. The Court held
that the administration of justice was achieved with the involvement of sev-
eral supporting components, subsequent to judges who directly represent
this power.

In this regard, the Court noted that in order to ensure an equivalent judi-
ciary by status with the other two branches of the state power, an equiva-
lent treatment must be maintained for the supporting components of this
power, including creating conditions for providing skilled and competitive
staff.

The quality and outcome of justice are directly proportionate not only to
professional competences of the judge, but also to the competences of the
assisting staff. Given this, an investment and a stimulation, proportional to
the tasks performed by the staff of the law-courts, based on their job
description assigned to them, are needed in line with the law.

The Court noted that the discrepancy between the salaries of the employ-
ees who contribute to the administration of justice, compared to that of the
staff assisting the legislative and executive powers, amounts to discrimina-
tion and, subsequently, a disbalance of state powers.

Conclusion

The state mechanism of fundamental human rights and freedoms includes
a component of great importance — the well-functioning of judicial
authorities. An effective and full judicial protection may be achieved only



under the condition of a genuine independence of judicial authority, par-
ticularly that of the judge — representative of judicial power.

The constitutional status of a judge does not amount to his/her personal
privilege. On the contrary, it is publicly well designed to ensure the effi-
cient protection of the rights of every member of society. Subsequently, it
is namely the independence of justice which shall be the framework of
ensuring this protection.

PE3IOME

Koncturynmonnsi Cya ABAGETCSA rapaHTOM BepXoBeHCTBa KoHcTuTynun,
CYILIeCTBEHHBIM U UCTHUHHBIM apOUTPOM B pa3pelleHUU CIIOPOB MEKAY 3a-
KOHOAAQTEABHOU, UCIIOAHUTEABHOU U CYA€OHOM BAAQCTSIMU.

B AeMOKpaTH4eCcKOM TOCYyAQpPCTBe IMPUHIIUI HE3aBUCHUMOCTU ITPABOCYAUS
“MeeT HeOlleHUMOe 3HaueHUe.

Coraacao Koncrurynuu PecniyOanku Moap0Ba CyAbM He3aBUCHUMEL, Oec-
IIPUCTPACTHBI U HeCcMeHseMbl. [IpuHIun cypeOHOM HE3aBUCUMOCTHU SABAS-
eTca (PyHAAMEHTOM COXPAHEHUs CYAeOHOUM BAACTHU M IIPEAINIOAAraeT, 4To
CyABU AOAKHBI CBOOOAHO IIPMHMMATH pelleHud U AeMCTBOBAThH Oe3 KaKuX-
AMOO OIpPaHUUYEHUM, [IOCTOPOHHEI'O BAUSHUS, BO3AEUCTBUS, AABACHUS, YT-
PO3 UAU BMeIIaTeAbCTBA.

KOHCTUTYIIMOHHBIN CTATyC HE SABASIETCS AWYHOU INPUBUAETHMEN CYABH, OH
AOAJKEH CAY>KUTBH BO OAaro Bcero oOmjecTBa U oOecreuuBaTh 3(PEKTUB-
HYIO 3alIUTy IIpaB KaXAOI'O YAeHa OOIecTBa, & He3aBHCHUMOCThL IIPAaBOCY-
AVSI - OCHOBa ee peaAn3alliu.

B cBOMX MHOTOUYMCAEHHBIX ITOCTAHOBAEHUSIX KOHCTHTYHHOHHBIﬁ CYA Pec-
HY6A_I/IKI/I MOAAOBB. ImoABepPrr KOHCTUTYITUOHHOMY KOHTPOAIO 3dKOHOAAQTEAb-
HbI€e TIOAOKEHHSA OTHOCHUTEABHO HEIIPUKOCHOBEHHOCTHU (I/IMMYHI/ITeTa)
CyAbH, IIPDUBAEYEHUSI €TI0 K AHCHHHAHHapHOﬁ OTBETCTBEHHOCTH, a TAKXXe
q)I/IHaHCOBOI"O obecrneuyeHns CYAe6HOﬁ CHUCTEMEI.
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KOHCTUTYLHHUOHHAA ITAJIATA
BEPXOBHOI'O CYJA
KBIPTBI3CKOW PECITYBJIUKH
" EE POJIb B JIEJIE YKPEIIJIEHHA
HE3ABHCHUMOCTHU CYOEBHOU BJIACTU

XEJIITUTEP CAAJIAEB

Cyovs Koncmumyuyuounnoti nasamel Bepxoenoeo cyoa
Koipewizckou Pecnybauku

KBIpFBIBCKaﬂ PeCHYGAI/IKa SIBASIETCSI CyBEPEeHHBIM, AéMOKPATU4YeCKUM, IIpa-
BOBLBIM, CBE€TCKUM, YHUTAPHBIM, COIIUAABHBIM I'OCYAAPCTBOM.

[TpakTHyeckasd peasu3alnusd OPUHIUIIOB CAMOCTOATEABHOCTH CyAeOHOMU
BAACTU 1 HE3aBUCHUMOCTU CYAEU ABASETCS OOIIENPU3HAHHBIM KPUTEPUEM
IIPABOBOTO T'OCYAAPCTBA U AEMOKPATUYECKOro, IIPaBOBOTO pexkmuma. He-
3aBUCUMOCTL CYA€OHOM BAACTH OCHOBBIBAETCS HA €€ HEIIOCPEACTBEHHOM
nopunHeHnn KoHctuTynun. CaMOCTOATEABHOCTh CYA€OHOM BAACTU OYEHBb
Ba’KHA AAF OOIIECTBa, TaK KaK CyAeOHAag BAACTb IPUAEPKUBAETCS NIPUH-
IIUIIa CAEPKEK U MPOTHUBOBECOB, CAEP’KUBAET 3A0YIIOTPEOACHUS U IIPEAO-
TBpaljaeT Oe3AelCTBHEe APYyrux BeTBeld BaacTu. CypeOHas BAACThb
AEUCTBYeT OT MMEHH TOCyAApCTBAa M YCTaHABAWBAET HAaAUUYHWEe M O0BEM
npaBoBON HOPMEL. CyaeOHasg BAACTh KaK OAHA U3 BETBEU I'OCYAAPCTBEH-
HOM BAACTU IpPH3BaHA OXPAHATH IIPaBO, IIPABOBLIE YCTOU I'OCYAAPCTBEH-
HOU M OOILIeCTBEHHOU >KU3HU OT AIOOBIX HApyLIeHWM, KTO OBl UX HE CO-
BEpPIIaA.

C mauvana 2011 ropa m no Hacrosdilee BpeMmsa B KeIpreisckoit Pecniybauke
IIPOXOAUT peopMUPOBaHUE CyAeOHOM CHUCTeMBl. BBIAM BHECEHHBI IIONIPaB-
KM B YTOAOBHBIY, YTOAOBHO-IIPOLECCYAaAbHBIN, ['pakpaHCcKUM, AAMUHUCT-
PaTUBHEBIN KOAEKCHL. Pa3paboTranbl 3akoHBE! "OO MCIOAHUTEABHOM IIPOM3-
BOACTBE U CTaTyce CyAeOHBIX UCIOAHUTeAelr B Kelproi3ckoi PecryOamke”
u "O rapaHTUPOBAHHON I'OCYAQPCTBEHHOMN IIOMOIIHU".

COSAaeTCH HNHCTUTYT Hpo6au1/11/1 - HOBBIU BUA YCAOBHOT'O OCYXXA€HUdI, IIPpU
KOTOpPpOM OCY}KAQHHBIﬁ IepepaeTCd II0A HAA30P COOTBETCTBYIOMIUX Opra-
HOB. OTO IIO3BOAUT AONKHBIM o6pa30M HAA3UPATh U KOHTPOAUPOBATHE YC-
AOBHO OCY>XAEHHBIX. AOCTI/IFaeTCH BO3MOJXHOCTHh 3adKAIOYEHHS COTrAAllle-
HUN MeXXAY CTOPpOHaAMU CACACTBUSI O COTPYAHHUYECTBe;, O IIPDUM3HAHUN BU-
HBI; O IPpUMKXPEHNN CTOPOH. YHpOLL[aeTCH IIOPAAOK CYAQGHOI'O CAEACTBUA
34 CUeT KOHKpPeTu3alluu CA€eACTBEHHBIX U CY,A,e6HBIX IIPpOLEeAYDP. BaerHAﬂ-
IOTCA IIpAaBa AWII, IIPUBAEKAEMEIX K YFOAOBHOﬁ OTBETCTBEHHOCTH, pPacCIIIu-



PAOTCA BOSMOXHOCTU MX 3AIllIUThI, AABOKATEI HAAEAAIOTCA OOABIITINMU IIpa-
BaMMU.

HpOXOAI/IT rymMaHu3anusi 3aKOHOAATEABCTBA - AGKPUMUWHAAU3AWsI U CMeHa
BUAA HAKA3daHUA 3d PAA YI'OAOBHBIX COCTABOB, BBIACACHHBIX B OTAQABHBIIZ
KOAeKC O IIPOCTYIIKAX. HOCAQAHI/Iﬁ BBOAUT HdKa3aHNe 3a YI'OAOBHO-IIPABO-
BbI€ AedHWA, He IIPEACTABALIOIIIEe 3HAUYNMOM O6I_U;eCTBeHHOI‘/JI YI'PO3HL. Cuu-
JKAIOTCsA CPOKHM 3aKAIOYEHUAd.

3aKpenAgeTcss He3aBUCHUMOCTb, HO BMeCTe C TeM OTBETCTBEHHOCTH CYAEeH,
BBEIpa0OTKa pabOTaIOUINX MEeXaHN3MOB HCIIOAHEHHUS CYA€OHBIX pelleHUN.

Ha cyaelt Bo3aaraercsa o043aHHOCTh IPUHUMATE OKOHYATEABHOE pelleHue
110 BOOpocaM CBOOOA, IpaB, 00S3aHHOCTEN M COOCTBEHHOCTHU TPakKAaH U
IOPUANYECKUX AHIl. VIMEHHO T03TOMY HE3aBUCUMOCTH CYAEH SBASIETCS 3a-
AOTOM 3aKOHHOCTH M HEOTHLEMAEMOM rapaHTHUEeU AAS BCEX AUIl, KTO AOOU-
BaeTCsl NIPAaBOCYAUS U 3alUTHI IIpaB YeAOBeKa. 3aKpelaeHue U obecliede-
HHYe IIPUHINIIA HE3dBUCHUMOCTHU CYAe6HOI\/’I BAAQCTH B M€XaHH3Me IIPaBOBOTIO
TOCYAAPCTBA 3aA0KEHO B MEXAYHAPOAHEIX ITaKTaX, B EBponelickol xaptuu
O CcTaTyce CyAed, B AOKAaAaxX BeHelMaHCKOUW KOMUCCUU.

KBIpTBEI3CTaH B CBOIO OUepeAb IPU3HAET BCTYIHBIINE B YCTAHOBAEHHOM IIO-
PSAKE B CHUAYy MeXXAYHapOAHBLIE AOTOBOPHIL, @ TaK)Xe OOllenpu3HaHHbIe
NPUHLOUILI 1 HOPMBI MEeXAYHAPOAHOTrO IpaBa. HOpMEI MeXKAyHapOAHBIX
AOTOBOPOB IIO IIpaBaM YeAOBeKa HMeIOT IIPsSIMOe AEWCTBHEe U IIPUOPUTET
HaA HOpPMaMU APYTHUX MEKAYHapPOAHBIX AOTOBOPOB.

Cratea 3 Koucturynuu KeIpreiackon PecnyOAMKU paspensieT ToCypap-
CTBEHHYIO BAAQCTh HAa 3aKOHOAATEABHYIO, MCIIOAHUTEABHYIO U CyAeOHyIo0. B
COOTBETCTBUM CO cTaTbel 94 KoHcTUTyIMu cypeOHasA BAACTh He3aBUCUMa
U IOAUMHSAETCS TOABKO KOHCTUTYIIUM U 3aKOHaM.

Coraacuo KoucruTtyrunonHoMy 3akoHy oT 13 mioHa 2013 ropa "O KoucTu-
TYyIIMOHHOM ITaraTe BepxoBHoro cypa KeIpreidckort Pecrryoanku” KoHCTUTY-
LMOHHAas IlaraTa BepxoBHOro cypa KeIpreidckoit PecniyOAukmu sBAsIeTCS
BBICIIMM CYA€OHBIM OpPraHOM, CAMOCTOSTEABHO OCYINECTBASIONIUM KOHCTH-
TYLIMOHHBIM KOHTPOAB IIOCPEACTBOM KOHCTUTYIIMOHHOT'O CYAOIIPOM3BOACTBA.

OCHOBOHOAaFaIOLHefI IIEeABIO KOHCTI/ITYHI/IOHHOI\/'I IIQAQTEI ABAAETCA 3alIIuTa
KOHCTUTYIOUOHHOTO CTPO4A, IIPAaB 1 CBO60,A, YeAOBeKa U I'pa’>XAdHHWHA.

OCHOBHBIMY MIPUHITUTIAMU AESITEABHOCTH KOHCTUTYIIMOHHOM IAaAaThI SIBAS-
IOTCSI HE3aBUCUMOCTh, KOAAETHMAABHOCTb, TAACHOCTB, COCTSI3aTEABHOCTH M
paBHOIIpaBUE CTOPOH.

CyTp ODpHHIHUIA HE3aBUCHUMOCTU CYAEU COCTOUT B CTpPEMAEHHH olecle-
YUTH TAKME YCAOBUS, B KOTOPBIX CYAbS MOT OBl UMETh PEaAbHYIO BO3MOXK-
HOCTb CBOOOAHO IPUHUMATH PEelIeHus, TIOAUNHSSACE TOABKO KOHCTUTYyIUN
U 3aKOHaM, U A€MCTBOBATh 0€3 KaKUX-AMOO OrpaHUYeHUN, TOCTOPOHHETO
BO3AEUCTBUS, IIPIMOTO UAM KOCBEHHOI'O BAUSHUS, AQBAEHUd, YIPO3, BMe-
HIaTEABCTBA C Ybel OBl TO HU OBIAO CTOPOHBEI U IIO KAKUM OBl TO HU OBI-
AO IPUYUHAM.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYIIMOHHOE ITPABOCYAVE B HOBOM TBICAYEAETUU
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Koucrurynuonsnas narara BepxosHoro cypa Keiprersckou PecniyOaukuy Ha-
4ana OCYIILECTBASITH CBOIO AEATEABHOCTH C HioAd 2013 ropa. CBoe nepsoe
pemteHre KOHCTUTYIIMOHHAA MaraTa BeIHecCAd 29 okTabps 2013 ropa. 3a me-
puoa ¢ 2013 o 2014 ropel CyABIMU U COTPYAHUKAMMU alrmapara OBIAO pac-
cMOTpeHO 338 oOpallleHW! OT I'pa’kAaH, IOPUAMYECKUX AUIL] U TOCYAAp-
CTBEHHBIX OPTaHOB.

B noanoMoumsg KOHCTUTYIIMOHHOM IIAAQTHL BXOAAT: 1) MpHU3HAHWE HEKOHC-
TUTYLIMOHHBIMU 3aKOHOB U MHBIX HOPMATUBHEIX IIPABOBHIX aKTOB B CAydYae
ux npotuBopeuus KOHCTUTyIUH; 2) pada 3aKAIOUEHHS O KOHCTHUTYIIUOH-
HOCTH He BCTYIIUBIINX B CUAY AT KBEIPIBI3cKOM PecniyOAMKHN MeXAYHApPOA-
HBIX AOTOBOPOB; 3) Aaua 3aKAIOUEeHUd K IIPOeKTy 3aKOHa 00 U3MeHeHUSX B
Koncrurynuto.

KoHcTuTynMoHHas narata He3aBUCHMMa U NOAUNHAETCI KOHCTUTYIIMM, HAC-
ToAleMy KOHCTUTYyLIMOHHOMY 3aKOHy U PeraaMeHTy KOHCTUTYIMOHHON
naaaTel. Pentenna KOHCTUTYIMOHHOM ITaAaThl OCHOBBIBAIOTCA Ha KoHcTH-
TYIIMU U BBIPA’KalOT IIPABOBYIO IIO3UITUIO CYAelN, CBOOOAHYIO OT KaKUX OBI
TO HU OBIAO IpuUcTpacTuil. Cyabu KOHCTUTYIIMOHHOM HAAaThl NPUHUMAIOT
aKTBhl B YCAOBHSX, MCKAIOYAIOIINX IIOCTOPOHHEE BO3AENCTBUE Ha CBOOOAY
X BoAem3baBAeHHMI., Kakoe OBl TO HUM OBIAO BMEIIATEALCTBO B AESITEAb-
HOCTb KOHCTUTYIIMOHHOM NaAaThl HEe AOIIYCKaeTCs W BAeUeT 3a COOOU Ipe-
AYCMOTPEHHYIO 3aKOHOM OTBETCTBEHHOCTS.

KOHCTI/ITYI_II/IOHHaﬂ IIaAdTa HE BIIpABe IMIPMHUMATH PElleHKre MAM 3dKAI0Ye-
HMe II0 CYLIeCTBY AeAd 6e3 HellOCPEeACTBEHHOI'O er0 PACCMOTPEeHUs B yCTa-
HOBAEHHOM HAacCTOAIMUM KOHCTUTYIMOHHBIM 3aKOHOM Hopsake. Cyapu
KOHCTUTYIMOHHOM NaAaThl AMYHO Y4aCTBYIOT B PACCMOTPEHUU AeAd C MO-
MEHTa OTKPBITHS U AO 3AKPBITHSA 3acepaHusa. HUKTO u3 cypel He BIpase
YKAOHUTBLCS OT PACCMOTPEHMsI AEAQd, 3@ MCKAIOYeHHEeM CAy4YaeB, IIPernsT-
CTBYIOIIMX YYAaCTHUIO CYABH B 3aCEAQHUMN.

CTOpPOHEI IOAB3YIOTCSI PABHBEIMU NIPABAMU W BO3MOJKHOCTSIMU IO OTCTAWBa-
HUIO CBOEU IIO3UIIMK HA OCHOBE COCTS3AaTEABHOCTH B 3acepaHuu Koncru-
TYLMOHHOMU ITaAaTbl. KOHCTUTYIIMOHHAS IIaraTa yCTAHABAMBAET U PeIldeT
HCKAKOUUATEABHO BOIIPOCH! IPaBa. KOHCTUTYIIMOHHAS IIAaAQTa BBIHOCUT AKTHI
II0 IPeAMETY, 3aTPOHYTOMY B OOpAllleHUH, AWIIL B OTHOLIEHUU TOM 4acCTU
HOPMAaTUBHOI'O IIPABOBOTO @KTa, KOHCTUTYIIUOHHOCTB KOTOPOU IIOABEPTraeT-
cs1 COMHeHHI0. KOHCTUTYIIMOHHAsA NaAaTa IIPU 3TOM He CBA3aHa AOBOAAMHU
U COOOpa’KeHUSIMU, U3A0KEHHBIMU B OOPAllleHUMN.

27 pekabpsga 2013 ropa KoncturynmonHas narata Bepxosuoro cypa Keip-
I'bI3CKOM PecniyOAMKM B OTKPBITOM 3aCEAQHUU PacCMOTpPeAd AEAO O IIpo-
BepKe KOHCTUTYIIMOHHOCTU 4acTh 1 crareu 30 KOHCTUTYIIMOHHOIO 3aKOHA
"O craryce cyper KoIpreizckoit PecryOAmKu" Ha OCHOBaHWM OOpallleHUN
rpakpaH. CoraacHO BHECEHHBIM M3MEeHEHUSIM B yKa3aHHBINM 3akKoH 'TIpaBo
BO30Y>KAEHUSI YTOAOBHOI'O AeAd B OTHOLIEHUM CYABU, IOMUMO ['eHeparbHO-
r'o IIPOKYpPOpPa, OBIAO IPEeAOCTaBAEHO U YIIOAHOMOYEHHBLIM UM IIPOKypopaM
He HUXKe CTaTyca IIPOKYypOpOB obaacTel, ropopoB buimikek u Omr".



KoHcTUTyllMOHHas araTa OTMedaeT, YTO BO30yKAeHHe YTOAOBHOTO AeAd B
OTHOIIIEHUU CYABHU B COOTBETCTBUH C AEHCTBYIOIIUM 3aKOHOAATEABCTBOM
IpH HaAMUYUY OODOCHOBAHHBIX IIOAO3PEHUN B COBEPUIEHHUM IIPECTYIIAeHHUS
He ABAGeTCS BTOP)KEHUEM B A€ATEeAbHOCTb U He3aBUCUMOCTL CyAbuU. VIMeH-
HO C y4eToM Oco0Oro craTyca CyAbH, 3aKpelAeHHOro B KoHCTHUTyIIUH, B
KoucruryrnuonoMm 3akoHe "O craTyce cyaer Keviproizckoit Pecnybanku”
OBIAO YCTQHOBAEHO, YTO TOABKO ['eHepaAbHBIM IIPOKYPOP MOXKET BO30yiK-
AATh YTOAOBHOE AEAO B OTHOLIEHUU CyAbU. [IpepocTaBAeHUE TAKOT'O IIOA-
HOMOYHS TOABKO ['eHeparbHOMY IPOKYPOPY OBIAO OOYCAOBAEHO HEOOXOAU-
MOCTBIO OTPaHMYeHUsI KpyTra AWI], UMEOLINX IIPaBO AABaTh IOPUAMYECKYIO
OLIEHKY O HaAWYUU WAU OTCYTCTBUH OCHOBAHUU AAS BO30YKAEHUS YTOAOB-
HOTO AeAd B OTHOIIEHUHU CyAbU. [Ipu 3TOM OTBETCTBEHHOCTH 3@ OOOCHOBAH-
HOCTb BO30YKAEHUSI YTOAOBHOI'O AeAd B OTHOIIEHMU CYABU BO3AArarach
HCKAIOUUTEABHO Ha ['eHepaabHOro npokypopa. Pemenuwe KoHcTUTYyIIMOH-
HOU IIaAQThl ellle pa3 IIOATBEPAUAO BBICOKMU CTATyC U HEe3aBUCUMOCTH CYy-
A€U, 4TO TOABKO I'eHepaAbHEINM IIPOKYPOP BIIpaBe BO30Y’KAAQTH YIOAOBHOE
AEAO B OTHOIIIEHUU CYAEH.

AAST He3aBUCHMOCTU U CTAaOMABHOCTU CyAeOHas BAACTb AOAKHA (DMHAHCHU-
poOBaThbCA Ha AOCTOMHOM ypoBHe. B paMKax peaamusanuu ['ocypapcTBeHHOMU
IleAeBOM IporpaMMmbl "Pa3BuTue cypeOHOM cucTeMbl KbIprei3ckoit Peciiy0-
Auku Ha 2014-2017 roppl", a TakyKe Ha OoCcHOBaHUU cTaThbu 98 KoHcTuty-
uuu KeIprei3ckoi PecniyOAMKY rocypapcTBO oOecrieunBaeT (hMHAHCUPOBA-
HUe U HapAelKalllie YCAOBHUS A (PYHKIIMOHUPOBAHUS CYAOB U AedTeAb-
HocTu cyAedr. DuHaHCUpPOBaHHE CYAOB IIPOM3BOAUTCS 3a CUET CPEACTB
pecryOANKaHCKOro OIOAKeTa U AOAKHO 00eCIleduBaTh BO3MOXKHOCTD IIOA-
HOT'O U HEe3aBUCHMOTO OCYIIeCTBAEHUS IIPABOCYAUS. YMeHBIIeHHe pa3Me-
pa OIOAKETHBIX CPEACTB, IIPEAYCMOTPEHHBIX 3aKOHOM Ha (PMHAHCUPOBA-
HUe BepxOBHOTO Cypa U MeCTHBHIX CYAOB B TeKyllleM (DMHAHCOBOM TOAY, He
AOIYCKaeTCH.

XoTeArochk OBl OTMETUTD, UTO KOHCTUTYIIMOHHAS TTaAaTa sIBASIETCS TTpodec-
CUOHAABHBIM HE3aBUCHUMBIM CYA€OHBIM OPraHOM KOHCTUTYIIMOHHOTO
KOHTPOAS, AEUCTBYIOIIUM OTKPBLITO M CIIPABEAAMBO B MHTEpecax HapoAQ,
00AQAAIOITUM BBLICOKUM AOBEPHEM CO CTOPOHBI OOINeCTBa, IPAaBOBLIE IIO-
3UITUU KOTOPOTO SIBASIOTCS OPUEHTHUPOM AAST HOPMOTBOPYECKUX M IIpa-
BOIIPUMEHUTEABHBIX OpPraHoB. Muccusi KOHCTHUTYIIMOHHOM TaAaThl - 3a-
IIAIIATL TTpaBa U CBOOOABI YeAOBeKa KaK BBICIIYIO KOHCTUTYITMOHHYIO
IIeHHOCTb.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYIIMOHHOE ITPABOCYAVE B HOBOM TBICAYEAETUU
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JKEAUTEP CAAAAEB. KOHCTUTYIIVIOHHAS ITAAATA BEPXOBHOTO CYAA KBIPTBI3CKOUM PECITYBAUKU

SUMMARY

Implementation of the principles of the independence of the judicial power
and the independence of judges serves as a criterion for the rule of law
and democratic states.

Judges are obliged to make final decisions on the cases concerning the
freedoms, rights, obligations and property of citizens and legal entities.
That is why the independence of the judicial power is the inalienable guar-
antee of legitimacy and protection of human rights.

According to the Constitution, the judicial power shall be independent and
shall be governed by the Constitution and by law. The Constitutional Law
"On the Constitutional Chamber of the Supreme Court of the Kyrgyz
Republic" states that the Constitutional Chamber of the Supreme Court of
the Kyrgyz Republic is the highest judicial authority which independently
performs the constitutional oversight by the means of constitutional legal
proceedings. The mission of the Constitutional Chamber is the protection
of human rights and freedoms as the highest constitutional value.

For independence and stability, the judge shall be provided with social,
material and other guarantees relevant to his/her status.

Financing of courts shall be performed from the republican budget and
shall ensure the possibility of complete and free administration of justice.




THE ROLE OF CONSTITUTIONAL COURTS

IN STRENGTHENING THE INDEPENDENCE
OF THE JUDICIAL POWER: THEORETICAL
EFFORTS AND PRACTICAL CHALLENGES

OLIVERA VUCIC
Judge of the Constitutional Court of the Republic of Serbia

Constitutional judiciary plays a role of the supreme protector of the valid
constitution in almost every modern constitutional arrangement, or at least
in the majority of those. Thus is established an undisputable and unques-
tionable right of those organs, a right which is at the same time an
inevitable obligation, that is, to protect the valid constitution from the
unconstitutional acts of all power administrators. These power administra-
tors are generally the representatives of legislative, executive and judicial
power. The constitutionally established obligation of active performance,
with the aim of protecting valid constitutional arrangements and due to its
own undisputable existence, representing an expression of the established
will of people modelled by general constitutional norms, represents the
obligatory command of the constitution-maker to the constitutional court,
meaning the citizens as bearers of the constitutive establishing power, to
actively perform with the aim of elimination of any existing constitutional
dispute. This is how the necessity of the establishment of constitutional
judiciary is affirmed and how the purpose of the existence of those organs
is realised and fulfilled. Therefore, the constitutional judiciary's perform-
ance should be viewed as the supreme civil duty, which has for its goal the
protection of constitutionally guaranteed citizen rights. Constitutional judi-
ciary fulfills the constitutional goal of effective protection of the valid con-
stitution, established by the will of people and the valid constitution, a goal
which is in contemporary states usually entrusted to the specialised judi-
ciary — the constitutional court.

Through the performance of its constitutionally based competences, the
constitutional judiciary inevitably forms special and none too simple rela-
tions with representatives of the legislative, executive and judicial power,
relations which always result in multi-faceted consequences. Those conse-
quences are visible not only in the field of invalidation of unconstitution-
al or unlawful acts, acts which the constitutional court has eliminated
through its decisions from the legal order, and with it connected accept-
ance of such a decision by the organ whose act was thus cassated, but as
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well in the reflection on the integrity of organs that adopted the disputed
and invalidated acts. Furthermore, the effect of constitutional court's deci-
sion which implies the errror was made by another state organ is to pro-
voke the public opinion's reaction. The reason for that is simple to discern.
Public opinion, citizens, follow such relations among the preeminent power
factors and naturally build their views on the manner in which those organs
function and results which they achieve in exercising of power. The pub-
lic builds its treshold of trust, which was created through elections and
later appointments, by following the result of the relationship between the
constitutional court and other state organs in the sphere of constitutional
judicial review, and, if there exists the necessary and expected dose of con-
fidence in the activity of the constitutional court, as the preeminent review-
er of the work of all other state organs, the public changes its opinion in
accordance with evaluations of the constitutional judiciary. Simply put,
through evaluation of acts of other state organs, the constitutional court
has invalidated through its decisions, in the cases when it found the breach
of the constitution or a relevant law, ,decisions" of those organs, indicat-
ing their omissions, errors and even acts commited in disrespect of the
valid constitution or a respective law. In that way it has discovered and
made public the unconstitutional (or unlawful) performance of other state
organs, which is a serious reason for the erosion of their authority and a
formation of critical public attitude towards such performance.

Established as a credible, competent and independent reviewer, which
enjoys the confidence exactly because of these attributes, the constitution-
al court should in its evaluations of (un)constitutional or (un)lawful per-
formance achieve such results which will form the basis of public opinion's
confidence in its work and its decisions. Highly professional, envisioned as
the organ of legal aristocracy, made of justices of undisputable personal
and professional integrity, armed by highest and proven legal knowledge
and immune to influences of any nature, and especially of political one
(understood in the widest sense), the constitutional court would have to be
an objective and uncompromising reviewer of the acts of other power
administrators, and it should unconditionally strive towards that. In addi-
tion to all said, it would have to comprehend the necessary dose of legal
activism applying nuanced legal sensibility, not hesitating from evaluating,
not failing to pronounce its opinion, but at the same time not making any
step which would result in activism which is impertinent to a judicial organ
which has to be known for its reticence and the ability to assess the right
dose of measure. In the last fact lies the essence of the relationship
between constitutional judiciary, legislator, executive organs and common
judiciary. By acting in accordance with a valid constitution, by protecting
it since thus it respects the basic premise of constitutional judiciary — loy-
alty to the valid constitution as long as it represents the highest law of the
state, the constitutional court must express the sense that it is the arbitrat-



ing organ and neither must nor should provoke through its legal activism,
in relation to any other state organ, the dysharmony of the constitutional
system,.

The question which was sensible in the time of the beginnings of the con-
stitutional judiciary - who will review the reviewer, was solved a long time
ago and thus put ad acta, today resurrects only occasionally and, then
again, not in the form of the threat to the existence and activities of con-
stitutional judiciary. The generally accepted form of a specialised court,
which has been realised through the more or less similar forms of consti-
tutional courts in the majority of contemporary states, is a proof that this
question has not only lost its importance, but what is more, it has lost its
purpose. In other words, notwithstanding all critiques that can be made to
the constitutional judiciary, in some cases — in relation to the concrete
decisions, or the chosen path of performance which resulted in the failure
to adopt a decision expected by the public or the instigator, today to the
constitutional judiciary, as the institution founded to protect the constitu-
tion in the manner which was established back in Kelsen's model, the need
and the necessity of existence cannot be denied.

The problem of the existence of the constitutional judiciary in systems with
separation of powers has also been solved. Separated into legislative, exec-
utive and judicial power, the state power, as essentially monolithic — sin-
gle power, has acquired through the establishment of constitutional judici-
ary a necessary complementary segment, which bases its existence on the
need for the protection of the constitution and constitutionally guaranteed
human rights to be competently and objectively organised in defense
against any organ of the three branches of power. Thus the state, aware of
the importance of such protection, organised itself by building a constitu-
tional judiciary with the goal of the protection of the legal foundation of
all so-called , powers", foundation which was established by the constitu-
tion. The state was rightly led by the understanding that the unopposed
exercise of legislative, executive or judicial power is equally important as
the unopposed supervision of the constitutionality of that exercise by the
three branches of power which were established by the very same consti-
tution. In the words of Abbe Sieyes, through the establishment of the con-
stitutional judicial power, the controller of the regard for the establishing
power — meaning constitutive, was established, and that logically repre-
sents the most important, basic and pure model of the exercise of state
power. It is therefore adequate to consider constitutional judiciary as not
only the protector of the valid constitution and human rights and freedoms
guaranteed by it, but also as the inevitable segment through whose estab-
lishment and whose performance on the basis of that same constitution,
adopted by the legitimate support of the majority of citizens, the exertion
of power in one state becomes wholesome, and through which is the full
protection of consitutional order secured, where citizens can enjoy all
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guaranteed rights. From the perspective of several decades old, almost one
century existant Constitutional Court of Austria, being the first European
constitutional court created upon the Hans Kelsen's model, and from the
practice realised through work of preeminent constitutional judiciary insti-
tutions in Germany, Italy and other European and non-European states, it
is easy to conclude that the true purpose of exercising power in the inter-
ests of citizens and with full respect to citizen rights and freedoms is pos-
sible to achieve only by the establishment of the fourth branch of power
which is confided to constitutional judiciary organs.

Through the establishment of the so-called legal guardian of the constitu-
tion, the teaching of B. Constant on the need for neutral power, the fourth
wheel which preserves the stability of movement, latter concretely focused
on the constitutional court by C. Schmitt, is confirmed and actualised.
These views departed from the legitimisation of the need for the parliamen-
tary systems, where the separation of powers is undisputed and protected
and secured by specific instruments of constitutional nature, to secure the
established harmony among the representatives of three powers — legisla-
tive, executive and judicial. That necessary element that functions as a
,heutral protector” is the universal controller of the factors of power as
such, no matter if it emanates in the form of law-making, their execution,
or in the adjudication of legal disputes, and thus is not imposed upon them
for the purpose of the establishment of a higher power, but for the purpose
of securing the respect for the highest act which established all these pow-
ers. This act — the constitution, as the act of supreme power, lex superi-
or, equally needs protections as any other ,ordinary"” law, since equally as
any other legal act it can be breached. To leave the supreme legal act
stripped of organised and highly professional protection means to risk
whole legal and social system based upon it because of the disrespect for
the commandments contained in it. The existence and activity of the con-
stitutional judiciary power should not be understood as the ,super power"
or the ,power of powers" because this implies the establishment of a hyer-
archy which supposes the subordination of some to the others which
impose upon them. The imposition of the constitutional judiciary power
upon legislative, executive or judicial one should be understood only as a
relationship which resembles a logical reflection of the tie between the
constitution and law, the constitution and the executive act, or the tie
between the constitution and decisions of courts in application of laws in
accordance with the constitution. As far as the general principle of accor-
dance, in its forms as the principle of constitutionality and the principle of
legality, supposes obligatory and undisputable accordance of law with the
constitution, and executive acts with relevant laws and the constitution, as
well as the obligation of the court to adopt, while adjudicating, decisions
which are based on valid laws and the constitution, all acts adopted by
these organs fall under the constitutional judiciary review of their accor-
dance with the constitution.



Nominally most sensitive question of the relationship between the two
powers — legislative and constitutional judicial - is tied to the nature of
organs to whom their exercise is entrusted to the model of their election
or appointment and, as for the remaining two "“powers", legislative and
judicial, to the legitimate basis of review, a certain type of supervision over
the workings and attitude towards adopted acts, in this case laws. If we
start from the fact that the legislative organ is a representative body which
represents an emanation of the citizens' will expressed in general, secret,
direct and democratic elections, therefore the organ which bears the direct
electoral legitimacy, and is an emanation of the people's will, and the
maker of the constitution itself and all laws in accordance with it, a ques-
tion of legitimacy of constitutional judiciary, by whose decisions such acts
can be invalidated, rightly appears. If every law adopted in observance of
the legislative procedures regulated by the constitution is an expression of
the sovereign will of citizens expressed through the "mouth of parliament”,
which is the legitimate creator of the legislative policy, whose consequence
are also laws that are adopted by necessary majorities of people represen-
tatives, what is then the decision of the constitutional court which renders
such law powerless, by invalidating its further existence in the legal sys-
tem. Is that a kind of “law of the laws", that is, an act by which the con-
stitutional court, actively participating in legislator's work, deals with leg-
islation? This approach has inevitably led us to H. Kelsen and his famous
and well known expression for the constitutional court as the ,negative
legislator”(,negativer Gesetzgeber"). In the models of the composition of
constitutional courts, no matter how these models differ from state to state,
no equivalent can be found with the model of the composition of assem-
blies. Constitutional justices are usually chosen by the parliamentary
majority, which proposes candidates to the head of state, or by the appoint-
ment from the head of state with greater or lesser participation by the judi-
ciary (a good example is the Italian model or the solution of the
Constitution of the Republic of Serbia from 2006.) No matter the model,
nowhere is present the wide and direct participation of citizens in propos-
als and elections of justices, and the activity of the executive power, almost
with no exceptions, brings with itself neccesary elements of political activ-
ity. Although the President of the Republic which is elected directly by cit-
izens is planned as an organ of politically neutral power, it is nevertheless
a political organ which implies that any background of the elected judicial
composition is not only in certain measure political, but also indirect.
Exactly because of this indirect quality, it should be answered, how is it
possible for in such a manner composed organ, to be superimposed by its
decisions to a directly elected organ which represents citizens of one coun-
try, the electoral basis on its whole. The essense of widespread acceptance
of such relationship between a representative body — parliament and the
constitutional court lies in the fact that the constitutional court is a com-
petent and independent organ, in which highly professional and distin-
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guished legal experts take for the criteria of their activity the valid consti-
tution to which they show loyalty in their work and which they defend by
their knowledge, professional and human integrity, insusceptible to the
influences from the outside. A state of affairs difficult to achieve, but no
doubt the state of affairs towards which every modern democratic country
based on rule of law strives, achieving it with more or less success.

Highly specific is the relationship between the constitutional court and
ordinary courts. The essence of this specifics is found in the fact that this
is a relationship between two expert organs, two ,,powers"” which are both
based on supposedly high competence of its members. That means that
here is lacking the clash between the majority, or the policy for which the
majority is interested, and the relatively small group that consists of con-
stitutional justices which are, besides, not elected by citizens. Here stand,
opposed to one another, the quality of expert knowledge, which is
expressed in adopted decisions whose validity is evaluated, and which can
be invalidated with the order for others, that would not provoke such a
reaction of the evaluator — the constitutional court, to be adopted. The
problem is, therefore, equally complicated as with the mutual relationship
of the legislative power, that is the people's representative organ, and the
constitutional court, only the basis of problematics is materially different.
Here, with the relationship between the constitutional and ordinary judici-
ary, the question is essentially about the disapproval of legal knowledge
and legal expertise, which is connected to the impression of the constitu-
tional court as the higher instance to the highest ordinary state court. It is
not rare that this relationship is hardly accepted by members of ordinary
judiciary, since it is understood as the negation of judicial power's inde-
pendence, sometimes as the hardest attack on the essence of the principle
of separation of powers (because the judiciary is always, no matter the
degree of harmonisation of legislative and executive power, independent
from these two powers), and even as the attack on the legal finality of deci-
sions which, as the final expression of judicial findings, are adopted by
highest instances of ordinary judiciary. In the mutual relationship of con-
stitutional and ordinary judiciary, in the evaluation of decisions of ordinary
courts, which is exercised on the mandate of the constitution maker by the
constitutional court, one should not find the unacceptable denial of the
independent judicial function, nor the establishment of a hierarchical rela-
tionship for the benefit of the constitutional judiciary, in the sense of a
higher-instanced reviewer. The last notion, the creation of the new, higher
and constitutionally non-existent degree, superimposed upon the highest
judicial instance, as the organ of instanced review, would be the total nega-
tion not only of the position of ordinary judiciary in the constitutional sys-
tem, but a grave breach of the nature and constitutional position of consti-
tutional judiciary itself.

The constitutional court, in its function as the guardian of the constitution



— the constitutional protector, as it must protect the valid constitution
from all breaches made to it by the activities of legislative, executive or
judicial power, so it must be the protector of these powers themselves, that
is the organs to which these powers are entrusted, since in the case of the
opposite, it would itself be in the position to breach the constitution, by
endangering their constitutionally established position or their constitu-
tional nature. By acting in breach of the independent position of ordinary
courts and endangering the independence of judicial power established by
constitution, the constitutional court would flagrantly breach the constitu-
tion as the highest ranking law, which would produce far-reaching conse-
quences. As the constitutional court deals with the protection of the con-
stitution and principles of constitutionality and legality, so are the ordinary
courts competent for the protection of the principle of legality, and since
their criteria is the valid law, they represent the guardians of any state's
legal system.

Today, the control of activities of judicial power has become, together with
the constitutional judicary's review of legal norms, the crucial competence
of a constitutional court. It is a widely accepted notion that the judicial
power, equally as other state powers, can make mistakes, and that the con-
stitutional court is the organ which must secure that all state functions,
thus the judicial one as well, are in accordance with the constitution. On
its part, by gaining the jurisdiction over the judicial power, the constitu-
tional court, as was pointed out by Haberle, has become par excellence a
citizen's court. Mutual benefits gained by the establishment of the consti-
tutional review of acts of judicial power can be expressed as the effective
protection of constitutionally guaranteed human rights offered by the con-
stitutional court, which represents a powerful element that guarantees the
realisation of the principle of rule of law. Constitutional judiciary, acting
in relation to the workings of ordinary judiciary, evaluates whether the
judicial organ has respected constitutional boundaries inside of which the
independent judicial power must stay, leaving untouched to judicial power
the right to review and correct its decision. Thus, the constitutional court
does not adjudicate in lieu of the ordinary court, does not take over its
jurisdiction, nor by its activity solves the judicial dispute in meritum. In
keeping with the constitutional formula which regulates its constitutional
position, nature and functions, the constitutional court, in relation to ordi-
nary judiciary, investigates whether the judicial power, in execution of its
constitutionally delegated functions, moved within the framework of the
constitution, and whether, by acts of the judicial power, constitutionally
guaranteed human rights were breached or infringed.

In the Republic of Serbia, the Constitution of 2006. introduced direct pro-
tection of human rights and freedoms. The Constitution strenghtened the
position of the Constitutional Court with a modified model of elections for
justices, wider circle of empowered petitioners for the instigation of a con-
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stitutional dispute, and in largest measure by providing it with new com-
petences. Nowadays, in the competence of the Constitutional Court are
various disputes instigated by the appeal as a legal remedy, among which
is the constitutional appeal. Thus, the Constitutional Court of Serbia has
become the organ competent for the provision of protection against all acts
of public powers. Immediately after the establishment of this competence
of the Constitutional Court the question of the relationship between con-
stitutional and ordinary judiciary appeared in professional circles. While
the Constitutional Court opined that even the judicial decisions can be the
subject matter of constitutional appeal, the majority of ordinary judiciary
held a different view, which claimed that constitutional appeal is improp-
er against judicial decisions, that it is only valid against acts of state exec-
utive organs. Arguments of this group were that this is exactly the way
practice works in other states that have constitutional judiciary, that, in
view of the wording of the Constitution, the protection of human and
minority rights is exercised in front of ordinary courts and that the provi-
sions of the Constitution deny the possibility of extra-judicial review of
judicial decisions, which can be reviewed only by a competent court in the
regulated procedure. Another argument in favour of this view was the fact
that the Constitution of Serbia does not define courts as state organs. In
the tense climate which was created by the introduction of this new com-
petence of the Constitutional Court, the Constitutional Court itself
answered these questions by acting upon constitutional appeals, and by
achieving results in this field of its activity that not only diminished
declared fears and reserves, but also totally displaced them. By acting care-
fully in regard to filed constitutional appeals, the Constitutional Court did
not impose itself as the supervisory instance upon ordinary judiciary. What
is more, the Constitutional Court refrained from acting as the higher
instance in regard to decisions of ordinary courts, and in every instance
which enabled it, declared that constitutional appeal cannot be deemed as
a legal remedy which reviews the legality of decisions of ordinary courts.
Shortly after the start of activities following the filing of constitutional
appeals, the Constitutional Court of the Republic of Serbia received excel-
lent marks by European institutions and constitutional appeal was marked
as an effective legal remedy. The Constitutional Court showed a necessary
measure of judicial reticence and did not involve itself into investigations
of all legal deficiencies of judicial decisions, but restrained itself only to
examining breaches of constitutional rights and freedoms which the
appelants themselves indicated. While at that, the Constitutional Court did
not refrain from active approach, in order to realise, through the exercise
of its constitutional competence to act upon constitutional appeals, its role
of direct protector of human rights guaranteed by the constitution. By this
active approach in the treatment of thousands of constitutional appeals
which are filed yearly, the Constitutional Court of the Republic of Serbia
has gained the confidence of citizens, the proof for this being the number



of filed and processed constitutional appeals. It is equally important as the
aforementioned to stress that the Constitutional Court of Serbia did not, by
acting upon the constitutional appeals, diminish the integrity of ordinary
judiciary, nor has it endangered the independent position of judicial
power. By acting as the protector of highest ranking law contained in the
valid Constitution, the Constitutional Court acted in the manner and with
intensity which did not cross the boundaries of the constitutionally estab-
lished normative framework.

PE3IOME

Koucrurynuga Pecniybauku Cep0Ousa 2006 ropa ykpenuaa nosunuu Korcru-
TynuoHHOro Cyaa IyTeM IIPeAOCTaBAEHUSI eMy HOBBIX IIOAHOMOYMMY, a Tak-
Ke PAacIIUpUB KPYr CYOBEKTOB, YIIOAHOMOYEHHEBIX oOpamarbca B Cya.
Koucrurynuonnsi Cyp CTaa OpraHOM, KOMIIETEHTHBIM OOeCIleYMBaTh 3a-
IIUTY OT AIOOBIX A€UCTBUM I'OCYAAPCTBEHHBIX OPraHOB. KOHCTUTYIIMOHHBIN
Cyp BBIpa3uA MHEHHUE, UTO AdKe CyAeOHBIe pellleHUs MOTryT OBITh IIpepMe-
TOM KOHCTUTYLJUOHHOTO OO’KaAOBAHHUS, OAHAKO OOABIIMHCTBO CYAEW OOBIU-
HBIX CYAOB IPHUAEP>KUBAAUCH IIPOTHUBOIIOAOKHON TOYKU 3PEHU.

Opnako KorctutynuouHsN Cyp He AeHCTBYeT B KaueCTBe HaA30PHOM MHC-
TAHIIUY B OTHOIIEHUU CYAOB OOIel :opucpAukinu. KoHcTuTynuoHHEIN Cya,
He BMeIIUBAEeTCHd B PacCMOTpeHUe IOPUAMYECKUX HeAOCTATKOB CYAeOHBIX
pellleHUY, a paCCMaTPUBaeT AMIIL BOIIPOC HapyLIeHUS KOHCTUTYIIMOHHBIX
npaB U cBOOOA, HA KOTOPBIE YKa3aAW CAMU 3asdBUTEAU.

Takum obpasoM, Koncturymuonusii Cya CepOuu He CTaBUT MOA yIPO3y
He3aBUCUMOCTb CyA€OHOM BAACTH.
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CONSTITUTIONAL LITIGATION
AND THE JUDICIAL SYSTEM IN ROMANIA -
WITH SPECIAL REFERENCE TO THE
INDEPENDENCE OF THE JUDICIARY

SIMONA-MAYA TEODOROIU
Judge of the Constitutional Court of Romania

IONITA COCHINTU

Assistant- Magistrate at the Constitutional Court of Romania

Dear President of the Constitutional Court of Armenia,
Dear Chairman,

Distinguished guests,

Dear colleagues,

It is an honour and a pleasure for me to participate in this reunion and on
behalf of the judges of the Constitutional Court of Romania and on my
behalf, T would like to congratulate the President and Members of the
Constitutional Court of Armenia for the 20th Anniversary and for the excel-
lent organization of this event.

Coming to the main subject of our Conference, please allow me to men-
tion some relevant aspects of the jurisprudence of the Constitutional Court
of Romania, as concerns the role of the Court to strengthening the rule of
law in the light of the principle of the independence of the judiciary and
the separation of powers of the state.

As known, the constitutional democracy means, inter alia, that the State is
organized according to the principle of separation and balance of powers
— legislative, executive and judicial'.

Regarding the judiciary, the Constitution of Romania (Article 126) states
that “justice shall be meted out by the High Court of Cassation and Justice
and by the other courts set up under the law". Also, pursuant to Article 124
of the Basic Law, justice shall be rendered in the name of the law, shall be
a unique one, impartial and equal for all, and judges are independent and
they subject only to the law.

! Article 1 paragraph (4) of the Constitution of Romania. It should be noted that the judicial authori-
ty has a special chapter reserved in the Constitution of Romania and the judicial authority includes:
the courts, the Public Ministry and the Superior Council of Magistracy.



Both, the doctrine? and the case-law® underline that the problem of the
independence of justice must be analysed at least under two approaches:
a functional approach and a personal or subjective one.

Regarding the functional independence, it requires, one the one hand, that
the judicial bodies do not belong to the executive or legislative, and, on
the other hand, that the courts are independent in the exercise of their
functions, are not subject to interferences from the legislative power, the
executive power or individuals.

The principle of the independence of justice, as underlined in Article 124
paragraph (3) of the Constitution of Romania, comes from the separation
of powers, from the need for a balance between the authorities exercising
the State power*. This inherent principle’® of separation of powers provides
the judges the freedom to settle, only under the law, the cases with which
they are vested, having the significance of the fact that judges cannot be
subject to any interference from the other public authorities. Also, it
includes both the obligation of judges to solve the cases only under the
law, and on the other hand, the obligation of all the public authorities to
refrain from any interference in the judicial activity®.

In this context it is to be mentioned that the Romanian Constitutional
Court decided that judicial review of a sentence (rendered through the
appeal to a judicial decision, by a superior court) did not represent a lim-
itation of the independence of justice, as the judicial review is always a
posterior one, without being possible to influence the judge who initially
gave the judgment subject to judicial review’. The guidelines given by a
court of appeal are mandatory for the judges of inferior courts, and these
guidelines have nothing to do with a situation that is not allowed, for ex.,
it is not legally allowed for a judge to receive guidelines about how to
judge a specific case.®

On the other hand, the Romanian Constitutional Court mentioned in some
of its decisions that “in all the legislations the interference of the superior
courts is admitted within the system of legal remedies, not violating the
principle of the independence of justice"®, the same concerns also the case-
law of the European Court of Human Rights referring to the concept of

2 As for the constitutional principle referring to the independence of judges, see, at large, M.V. Ciobanu, Constitutia
Romaniei, Comentariu pe articole, coordinators 1. Muraru, E.Tanasescu, C.H.Beck Publishing House, Bucharest,
2008, p. 1221-1225.

3 Decision no. 872 of 25 June 2010, published in the Official Gazette of Romania, Part I, no. 433 of 28
June 2010.

* Decision no. 360 of 12 December 2002, published in the Official Gazette no.148 of 7 March 2003.

> Decision no. 332 of 27 November 2001, published in the Official Gazette of Romania, Part I, no. 113
of 12 February 2002.

® Decision no. 360 of 12 December 2002, previously cited.

? Idem.

8 Decision no. 332 of 27 November 2001, previously cited.

° Decision no. 26 of 18 January 2011, published in the Official Gazette of Romania, Part I, no. 113 of
14 February 2011.
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“independent court”, as laid down in Article 6 paragraph 1 of the
Convention for the protection of human rights and fundamental freedoms."

Moreover, the judicial review of the court decision through the appeal is
based on the provisions of Article 129 of the Romanian Constitution, men-
tioning that “Judicial decisions may be appealed against by the parties con-
cerned and by the Public Ministry, according to the law"",

As for the other approach of the independence of judges — their person-
al, individual independence, it can be noticed that it is linked to their legal
Statute and status. Mainly, the criteria for evaluating and ranking the per-
sonal independence are the following: the recruitment of judges, the length
of the appointment, the removal from office, the collegiality, the legal pro-
visions establishing their salaries, the freedom of expression of judges and
their right to set up professional organisations (in order to defend their
professional interests), the incompatibilities, the interdictions, the continu-
ous training and last but not the least the responsibility of judges.'

The establishment of these criteria is based on certain constitutional pro-
visions and international documents concerning the independence of jus-
tice. Thus, we have in view the provisions of Article 125 of the Constitution
of Romania, providing that “Judges appointed by the President of Romania
are irremovable, according to the law. Proposals for appointment, and the
promotion, transfer and sanctions applied to judges shall be within the com-
petence of the Superior Council of Magistracy, as provided by its own
organic law. The office of a judge is incompatible with any other public or
private office, except that of an academic professional activity”.

It should also be mentioned the “Fundamental principles concerning the
independence of magistracy”, adopted by the Seventh United Nations
Congress on Crime Prevention and Criminal Justice (Milano, 26 August —
6 September 1985) and confirmed by the United Nations Organization
General Assembly by resolutions no. 40/32 of 29 November 1985 and no.
40/146 of 13 December 1985, which expressly hold by Article 11 that “the
term of office of judges, their independence, their security, the adequate
remuneration, the working conditions, the pensions and the retirement age
are adequately secured by law",

The same is the “Recommendation No. R (94)12 concerning the independ-
ence, effectiveness and the role of judges", adopted in 1994 by the
Committee of Ministers of the Council of Europe, which underlined the
importance of the independence of judges to strengthen the pre-eminence
of law in democratic States and in the light of Article 6 of the Convention
for the Protection of Human Rights and Fundamental Freedoms, as well as
of the “[United Nations Organization] Fundamental principles concerning

10 Case Pretto and others v Italy, 1983.
" Decision no. 26 of 18 January 2011, previously cited.
12 Decision no. 872 of 25 June 2010, previously cited.



the independence of magistracy” and established, among other important
measures that Member States are to adopt, that “to ensure that the statute
and remuneration of judges are equal to the dignity of their profession and
responsibilities assumed”. It is also worth mentioning from the “European
Charter on the Statute of Judges”, adopted in 1998, which [at Article 6.4]
provides that “It specifies in this context that judges who have reached the
age of judicial retirement after the requisite time spent as judges must ben-
efit from payment of a retirement pension, the level of which must be as
close as possible to the level of their final salary as a judge”.

The Constitutional Court of Romania mentioned in some of its decisions
that the respective principles and measures regarding the statute and the
rights of magistrates are in direct relation with the provisions of Article 10
of the Universal Declaration of Human Rights and with the provisions of
Article 6 of the Convention for the Protection of Human Rights and
Fundamental Freedoms, referring to the fundamental right of any person to
be judged by a competent, independent and impartial law court, established
by law.

In Romania, the justice reform, during the last years, has been part of the
overall reform of the society, respectively the creation of an independent,
impartial, credible and efficient judicial system. In this context, the
Constitutional Court was asked to issue an a priori decision and has
analysed, inter alia, aspects referring to the term of office of the sitting
judges of the High Court of Cassation and Justice; the termination or,
respectively, the shortening of all terms of office in exercise; the legal duty
of the Superior Council of Magistracy to submit each year a report to the
Parliament on the justice system and its activity. The measures concerning
the removal of the global economic crisis' consequences referring to the
entire Romanian society, and thereby the judiciary have also been subject
to constitutional review.

I would like to briefly describe the jurisprudence of the Romanian
Constitutional Court on these important aspects:

1. Referring to the term of office of the sitting judges of the High Court of
Cassation and Justice:

The Constitutional Court decided that, in order to practice certain profes-
sions, including that of magistrates, considering the importance and the
complexity of the duties to be accomplished within these professions, rea-
sonable age limits can be established, in relation with the biological, phys-
ical and mental human skills and capacities, influenced by age in a certain
manner. The Court decided that this age limit should not be mandatory the
same as the standard age to retire. In the case of magistrates, the maxi-
mum age limit at which they can exercise their profession is 70 years old
or 68 years old, as it is laid down in the respective legislations of almost
all European States.
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The Court indicated that the prohibition to maintain in the office after
reaching the retirement age for the judges, prosecutors and the respective
staff appears to be discriminatory, contrary to the principle enshrined by
Article 16 paragraph (1) of the Constitution®, in relation to the other cate-
gories of citizens benefiting of the general principles of the public pensions
system [on which the regulations of Law no. 19/2000 are based]. According
to these principles, based on the provisions of the Constitution, retirement
is a fundamental right of each citizen, and not an obligation, and the appli-
cation for retirement is made at the request of the right's holder, not being
required by any legal provisions.

The Constitutional Court found that the respective legal provisions also
violate the principles of independence and irremovability of judges, pro-
vided by Article 124 paragraph (3) and Article 125 paragraph (1) of the
Constitution, in that they are dismissed, with or without retirement, regard-
less of whether or not they have the capacity to continue their activity,
whether or not they are still professionally appropriate.

In its decision, the Court mentioned also that the legal provisions aiming
to oblige the magistrates to retire at a so-called “standard age" (as other
professions) is contrary to the provisions of Article 155 paragraph (9) of the
Constitution, according to which the sitting judges of the High Court of
Cassation and Justice “shall continue their office until expiration of the
term of office for which they serve following appointment”.

2. Regarding the term of office of the magistrates having leading positions,
as well as the termination or the shortening of all terms of office during
their exercise:

The Romanian Constitutional Court decided in 2005 that the legislator is
free to resize, by a new law, the length of the terms of office of the lead-
ing positions in a different way than the law in force, but only for the
future, not for the current terms of office, otherwise it would mean to vio-
late the rule of the non-retroactivity of a law, which is a constitutional rule,
provided by Article 15 paragraph (2) of the Constitution®.

Moreover, the Court mentioned that the removal from office of all judges
and prosecutors having leading positions, appears as an individual meas-
ure that exceeds the legislative power competence and improperly inter-
feres with the judicial power, article 1 paragraph (4) of the Constitution of
Romania on the separation of powers is also being violated'.

'3 Pursuant to Article 16 paragraph (1) of the Constitution of Romania, "Citizens are equal before the
law and public authorities, without any privilege and or discrimination”.

4 Aspects mentioned in the recitals of Decision no. 375/2005.

!5 Pursuant to Article 15 paragraph (2) of the Constitution of Romania, “The law shall only take effect
for the future, except the more favourable law which lays down penal or administrative sanctions".

16 Decision no. 375/2005, previously cited.



3. Concerning the reduction by 25% of the salaries, in the context of the
global economic/financial crisis:

In this regard, the Constitutional Court decided" that the remuneration of
judges is not the only factor that ensures the independence of the judici-
ary with the observance of the conditions provided by Article 53 of the
Romanian Constitution and its temporary reduction does not create a
threat to the independence of the judiciary, considering also that the
salaries' temporary cut has been introduced for all categories of budgetary
staff. The rights of a certain socio-professional category cannot be seen in
an absolute manner, but shall be regarded in the context of the principle
of equality, namely the intangibility or increase of benefits granted to a
group automatically means the worsening of another group of persons.

However, the Romanian Constitutional Court mentioned in its decisions of
2010, that judicial power is a part of the entire Romanian society and
should be integrated in, and its needs must be approved and observed by
the society and judicial power itself, as well as the executive and the leg-
islative power have an important role to play in ensuring it. The Court
underlined that during the economic crisis, social solidarity means also
that each citizen assumes a proportional responsibility for eliminating the
crisis' consequences and that judges shall act in solidarity with other citi-
zens of the country.

4. Referring to the pension of magistrates (the so-called service pension or
special pension).

The Court found that the constitutional statute of magistrates - statute
developed by organic law and containing a series of incompatibilities and
interdictions, as well as the responsibilities and risks that involves the exer-
cise of these professions — requires the grant of a service pension as a
component of the independence of justice, guarantee of the rule of law,
provided by Article 1 paragraph (3) of the Constitution.

Thus, deciding within the a priori constitutional review, the legal texts that
eliminated “the service pensions of judges, prosecutor and respectively
Assistant-Magistrates of the Constitutional Court — were declared uncon-
stitutional' in 2010.

The Constitutional Court underlined that the service pension/special pen-
sion of magistrates represents a compensation of the absence of certain
fundamental rights, such as the exclusively political rights' and the socio-

'” See in this respect Decision no. 872 of 25 June 2010, previously cited.

'® Decision no. 873 of 25 June 2010, published in the Official Gazette of Romania, Part I, no. 433 of 28
June 2010.

9 For instance, to right to be elected in the Chamber of Deputies, Senate, in the position of President
of Romania or I the local administration bodies, as well as the right to be elected in the European
Parliament.
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economic rights®, as well as of the incompatibilities established at consti-
tutional level during the entire professional carrier”. It is also noted that
the interdictions provided by the Statute of judges and prosecutors® are
added to these incompabilities, and, on the other hand, the fact that a
judge should get a salary from a special or service pension taking into
account the responsibilities and risks of the profession of judge, that con-
cern, as a whole package, the entire length of his/her career®.

5. Referring to the legal duty of the Superior Council of Magistracy* to
submit every year a report to the Parliament on the actual status of jus-
tice and on its own activity:

This legal provision was criticised from the perspective of a possible viola-
tion of the Article 1 paragraph (4) of the Romanian Constitution, referring
to the separation of powers of the state, as well as possible violations of
articles 124 and 126 of the Romanian Constitution, referring to the inde-
pendence of justice and its administration only through courts of justice.

The Constitutional Court® found that such a criticism is unjustified: the
legal provision that oblige the SCM to draft a report on the existing status
of the judiciary, as well as on its own activity, to submit it to the Chambers
of the Parliament and to publish it in the Official Gazette of Romania, gives
substance to the principle of separation and balance of powers — as stat-
ed in Article 1 paragraph (4) of the Constitution, which requires mutual col-
laboration and information between powers of the state and public author-
ities.

Considering the above-mentioned aspects, please allow me to conclude by
mentioning that the independence of judges means, first of all, the removal
of any possible influence so that, within the judicial activity, the law courts,
respectively the judges ground their activity only on the law®.

As the Romanian Constitutional Court noted in its jurisprudence, the con-
stitutional principle of the independence of judges necessarily involves
their responsibility (no matter if it is a civil liability, a criminal one or a

20 For instance, the right to collective negotiations on labor, the right to strike, economic freedom.

2 Pursuant to Article 125 paragraph (3) of the Constitution of Romania, the position of judge is incom-
patible to any other public or private function, except the teaching positions in higher education.
Law no. 303/2004 on the statute of judges and prosecutors, republished in the Official Gazette of
Romania, Part I, no. 826 of 13 September 2005.

22 Decision no. 873 of 25 June 2010, previously cited.

2 Judicial authority has a different chapter reserved in the Constitution of Romania and it includes:
law courts, Public Ministry and Superior Council of Magistracy. The Superior Council of Magistracy
is provided by the Constitution of Romania at Articles 133-134, being the guarantor of the independ-
ence of justice.

% Decision no. 375/2005, previously cited.

% 1, Vida, Conference of Heads of Institutions of the Association of Constitutional Courts using the
French language (A.C.C.P.U.F.) on the "Independence of judges and courts", Bucharest, 2005.

% Decision no. 2 of 11 January 2012, published in the Official Gazette of Romania, Part I, no. 131 of
23 February 2012.



disciplinary one), as the independence of the judge is not and cannot be
interpreted as a discretionary exercise of their powers and duties.

However, it is the final role of the legislator to implement the necessary
balance between the independence and the responsibility of judges, with
the observance of the constitutional provisions in this field, and of the com-
mitments assumed by Romania through the European and International
treaties to which it is a party,” as the separation of powers does not mean
the lack of control mechanisms and tools between State powers and
authorities, on the contrary it involves the existence of a mutual control,
as well as balance between the exercise of their duties®.

PE3IOME

Cratpst 126 Konctutyuun PymbiHuu raacut: "[IpaBocyarie OCyIlIeCTBASIET-
cs1 BepXOBHBIM CyAOM IIPABOCYAMS M OCTAABHBIMU CYA€OHBIMU WHCTAHIIUS-
MU, YCTaHOBAEHHBIMU 3aKOHOM". KpoMe TOro, B COOTBETCTBUU CO CTaTbel
124 OcHOBHOro 3aKOHa IPaBOCyAHEe OCYIIeCTBASETCS MMeHeM 3aKOHa.
CyabH HE3aBUCHUMBI U IIOAUUHSIOTCS TOABKO 3aKOHY.

" AOKTPHWHQ, U IIpelleA€HTHOE IIPAaBO IIOAYEPKHUBAIOT, YTO BOIIPOC HE3aBU-
CHUMOCTHU IIPABOCYAMST AONKEH OBLITH paccMOTpeH B ABYX ACIIEKTaX: B q)YHK-
IOHMOHAABHOM M AMYHOM HAMN CY6'B€KTI/IBHOM.

OyHKIVOHAABHAS HE3aBUCUMOCTb TpelOyeT, 4TOOBl CyAeOHble OpraHbl He
OTHOCHAUCH HU K HUCIOAHUTEABHOW, HU K 3aKOHOAAQTEABHOU BAACTH, OBIAU
HEe3aBUCHMEI IIPH OCYIIECTBACHUM CBOMX IIOAHOMOYMM U He MOABEPTAAWCH
HUKAKOMY BAWUSHUIO CO CTOPOHBI 3aKOHOAAQTEABHOM U MCIOAHUTEABHOU
BAACTEU UAM UX AOAKHOCTHBIX AMII.

KOHCTUTYIITMOHHEBIN NPUHIIUI HE3aBUCUMOCTU CYAEU 00I3aTEABHO IIPEATIO-
AdraeT UX OTBETCTBEHHOCTD.

27 Decision no. 637 of 3 October 2006, published in the Official Gazette of Romania, Part I, no. 914 of
9 November 2006.
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OBBEKTUBHOCTH PEIIEHUHN OPTAHOB
KOHCTUTYIHMOHHOI'O HOPMOKOHTPOIJIA

AJIEKCEV IUBEPOBCKHNU

3asedyrowuti Kagedpoii koncmumyyuornno2o npasa
Cankm-Ilemepbypeckoeo eocydapcmeeHH020 IKOHOMUHECKO020
YHU8epcumema

[Toro>KeHVE OPraHOB KOHCTUTYIIMOHHOTO HOPMOKOHTPOASI B CHUCTEME pa3s-
AEAEHUST TOCYAAPCTBEHHOM BAACTH SIBASETCS IPEAMETOM MHTEHCHUBHOTO 00-
CY’KAE€HUS KaK B IIOAUTHYECKOM, TaK U B KOHCTHUTYIIMOHHO-IIPABOBOM ac-
nmekTax. [loreMHKa OCHOBBIBAETCS Ha aHaAW3e PENIeHWM KOHCTUTYIIUOH-
HBIX CYAOB U CTUMYAUPYETCS TeM 3HaueHHeM, KOTOpOe 3TH pelleHUs nMe-
IOT B IIOAMTHKO-TIPABOBOM IIPOCTPAHCTBE TOCYAQPCTBAa. AOKTPHUHAABHEIE
MIO3UIUY YYEHBIX 10 3TOMY BOIIPOCY Pa3HATCS B IIUPOKOM AMAIla3oHe - OT
IIONIBITOK BBIBEACHHUSI OpraHa KOHCTUTYIIMOHHOTO HOPMOKOHTPOASI M3 CHC-
TeMbI OPTraHOB I'OCYA@PCTBEHHOM BAAQCTU AO TIOAHOTO OTO>KAECTBAEHUS €ro
C cyAaMmu oOulel IOPHUCAUKIINY, HaCTaWBasl B OTOM CBSI3W Ha WCKAIOUEHUH
AN OpraHa KOHCTUTYIIMOHHOTO HOPMOKOHTPOASI BO3MO>KHOCTH HOPMAaTHB-
HOTO PETryAMpPOBaHUS OOIIECTBEHHBIX OTHOIIEHUNU. OAHU NIPABOBEABLI CUU-
TaIOT, YTO "KOHCTUTYITMOHHBIA CYA - 3TO CYA HaA BAACTBIO'!, a ApyTHe yKa-
3BIBAIOT Ha HapyIIeHHWe NPUHIUIA Pa3sAeAeHHS TOCyAapPCTBEHHOM BAACTH
peIIeHusIMI OpraHa KOHCTHUTYIIMOHHOTO HOPMOKOHTPOASI, KOTOpPBIE OHU
TPAKTYIOT KaK HEIOCPEACTBEHHBIM HOPMATHUBHBLIN PETyASITOP OOIeCTBEH-
HBIX OTHOLIEHUH. [Ipu 3TOM GOABIIMHCTBO YYEHBIX NPU3HAIOT HEOOXOAU-
MOCTH UMEHHO CyA€OHOU (POPMBI AASL OpraHa KOHCTUTYIIMOHHOI'O HOPMO-
KOHTPOAS C ee 0011e006513aTeABHOCTBIO PEeIIeHUN U CTPOTro¥, HOPMATUBHO
0OYCAOBAEHHOM MPOIIEAYPOM WX IPUHATHUS, OCOOEHHO HEOOXOAUMOM AAS
TOCYAQPCTB C "MOAOAOM AeMOKpaTuer'. B To ke BpeMsi B HAYYHOU Cpepe
COCTOSIAOCH OOIllee IOHMMaHWe TOTrO, YTO IIPUPOAA U IIPAaBOBOE COAEpIKa-
HHUe pelIeHWH OPraHOB KOHCTUTYIIMOHHOMN IOCTUIINU U TPAAUIIMOHHBIX CY-
AOB DPa3AUYHEL

BalteMy BHUMaHUIO IIPEAAATAIOTCSI PACCYKAEHUS, TTO3BOASIONINE CAEAATh
BBIBOABI O IIPABOBOM crienu@uKe pelieHu OpraHoB KOHCTUTYITMOHHOM FOC-
TUIUY U BBITEKAIOUINX U3 HE€ 0COOEHHOCTSIX KOHCTUTYIIMOHHOTO CYAOIIPO-
M3BOACTBA.

bubaetickue TEKCTBbI, HE3aBUCHUMO OT IIPMU3HAHUSA TOTO MAM HMHOTO HA4YaAd

' Bongaps H.C. Cype6HBIN KOHCTUTYIHOHAAM3M B PoCcCHM B CBeTe KOHCTHUTYIIMOHHOTO HTPABOCYAMS.
M.: Hopma; UTHO®OPA-M, 2011.



HCTOUYHHUKOM MUPO3AAHUS, IBASIOTCS IIAOAOM uYeAroBedecKoro paszyma. OO0-
Hapy’kuBaeMble B HUX IIPaBOBble KOHCTPYKIIMK MOJKHO TPaKTOBaThb KakK
MOAEAU CIIOCOOOB PEryAMpOBaHUs OOIECTBEHHBIX OTHOIIEHUMN, CAOKUB-
1Mecss B Ipollecce pa3BUTHSA IIMBUAM3AIIUM U CTaBIINe IIpeATedaMM pas-
AUYHBIX HAllpaBA€HUY COBPEMEHHOI'0 HayYHOTO MOAEAMpoBaHUu4. [loaTomy
PasyMHO, YOEAVBIINUCH B UX €CTECTBEHHOU U OOIIEN AASI 4EeAOBEUYECKOI'O
CO3HAHUSA (MAU IOACO3HAHU!) IPUPOAE, UCIIOAB30BaTh MX KaK AOCTOBEp-
HBIM UCTOYHUK AAS TIOHUMAaHUSI COBPEMEHHBIX MPAaBOBHIX KAaTETOPHUH.

OOpaTumMcst K AeCSITU 3allOBEASM?, HallMCaHHBIM, COTAACHO bubAuu, Ha Ka-
MEHHBIX CKpuyKargx boroM m mepepaHHBIX Mowuceio. AAsT paspelleHus
KOH(AUKTOB OoOpaljarolnxcsa K HeMy Aropelrt Moucell - IepBEI CyAbd - He
TOABKO ITPUHUMAA PeIlleHUus 10 KOHKPETHBIM AeAaM, HO AAS UX paspeliie-
HUS TOAKOBAA 3alloOBeAU. 3aloBeAU U II0 popMe, U IO COAEP KAaHUIO SBAS-
IOTCSI IIPABOBBIMM NPUHITUIIAMU®, KaTeropuiiHoe 3HaueHne KOTOPBIX COOT-
BEeTCTByeT COBPEMEHHOMY eCTeCTBEHHO-IIPAaBOBOMY INOHUMaHUIO. Moucen
oT uMeHHM bora, UCXOAS M3 AeCATU 3alloBepel (TOAKyS UX), CO3AaBaA HO-
Bble IIPABOBBIE IIPUHIIUIIEL, TeM CAaMBIM YCTaHAaBAWBAA I[IPABOIOPIAOK U
npopouecTBoBaA. C oNpepeAeHHOM AOAeM YCAOBHOCTH MOJKHO 3aKAKOUMTH,
YTO TaK CO3AABaAOCh pa3BUBaloIleecss ecTeCTBeHHOe MpaBo - 3akKoH bo-
KUY, OCHOBHBEIMHU CTPYKTYPHBIMHU 3A€MeHTaMU KOTOPOI'O SBASIAUCH IIPABO-
BBle IIPMHIIUIEL' - OOBEKTUBHO AEMCTBYIOIINE PEryASITOPBI OOIeCTBEHHBIX
oTHolIeHuY. [IopOOHYI0O KOHCTPYKIWIO (DOPMUPOBAHUS €CTEeCTBEHHOTO
ITpaBa IpepraraeT U IPU3HAHHLIN aBTOPUTET B eBPeMCcKOM IIpaBe MeHaxeM
OnoH: "B KaykAOU IOPUAUUECKOM CUCTeMe MOKHO OOHApy>KUTh HeKue PyH-
AdaMeHTaAbHbIe IIPUHIINILE, Ha 0a3e KOTOPBIX 00pPa30BaAlCh BCE OCTaAb-
Hble. OTU OCHOBHLIE IIPUHIIUIIL He3bIOAEeMBbl M HeM3MeHHBI. B eBpelickoM
IIpaBe 3TO MOBeAeHUsI Bo)XbU B TOM BUAE, B KAKOM OHM BBIKPHUCTAAAU30Ba-
Auck B Tope™. C TOYKU 3peHUsI COBPEMEHHBIX KOHCTUTYIIMOHHBIX ITOHS-
THU, AeCAThH 3all0BeAed - 3TO CHCTeMa IIPAaBOBBIX (DyHAAMEHTAABHBIX IIPUH-
LUIIOB, PEAAU3YIOUINX UePaPXUI0 ITYMAaHUCTUYECKUX IIeHHOCTEH BO I'AaBE C
BBICIIIEHN IIEHHOCTBIO - '>KU3HBIO YeroBeKa'®. To, UTO 3alloBeAd PeaAu3yIoT
BBICIITYIO IIEHHOCTB - ">KMU3Hb YeAOBeKa', IIPOUYUTHIBAETCS BO BCEX 3alloBe-

Y

Bubausi / Poccuiickoe bubGaerickoe O6uiectBo. - M., 2000. "Mcxoa". Ta. 20. ct. 3-17.
IOpupuyeckuil (eCTeCTBEHHO-IIPABOBOM), He AETMCTCKUM IOAXOA K IIOHMMAaHHWIO IIpaBa XapaKTepu-
3yeTcsi TeM MAU MHBIM CIIOCOO0M OTAeAeHus "mpaBa” oT "3akoHa". FOpuamueckoe IpaBOIOHUMAaHUE
TIPEACTaBASIET €CTeCTBEeHHOE IIPaBO KaK HEYTO OOBEKTUBHOE, MCXOAsdlee OT bora (B peAMTHO3HOM
TPAKTOBKE) AU OT IPUPOABI pa3yMa YeAOBeKa (B CBETCKOM MHTEepIIpeTallny), He 3aBHCSIIee OT BO-
AU 3aKOHOAAQTEAs, U, UTO ellle OOAee Ba’KHO - OT IPOM3BOAA TOCYAAPCTBEHHOU BAacTU. COBpeMeH-
HbIe MCCAEAOBATEAN CUUTAIOT OCHOBHOM KaTeropuel eCTeCTBEHHOTO IIpaBa IPABOBOM IIPUHITHUIIL.

Bo Bcex 6mOAeMCKHUX TeKCTaX OCHOBHBIE KaTeropmu 3aKoHa BoyKbero aekcuueckd o603HAUarOTCSA
Kak "ycraBbl BOKbU M 3aKOHHI €ro’.

Menaxem 9ron. EBperickoe mpaBo. IToa o611, pea. U. FO. Kosauxuna. Cub6.: - U3sp. "FOpuanueckuit
nentp [Ipecc", 2002.

MHe MOKHO BO3Pa3WTh, YTO BEHICIIIEN IEHHOCTLIO CHCTEMBI 3amoBeAel siBasercs "Bor", ¢ uem s mHe-
MEAAEHHO COTAAILIYCh, HO IPEACTaBASIETCS, YTO B paMKaX IIOCTPOEHHS MMEHHO KOHCTUTYIIMOHHOM
MOAEAM TIpepAaraeTcs BEIOpaTh '>KU3HB YeAoBeKa' KaK BLICHIYIO IIeHHOCTh, TeM Ooaee uTo, Gesyc-
AOBHO, Bepa COXpaHSIeT U IPOAAEBAET JKU3Hb YEeAOBEKa.
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ASX, HalIpUMep, B 3all0BEAM, PeaAu3yiolllell BBITEKAloIlye U3 BhICILIEN IleH-
HOCTH COIIMAALHBIE, ceMelHbIe IeHHocTu: 'Tlouumaii omua mBoero u ma-
mepb MBOI, KAk noeaea mebe I'ocnogs, bor mBoi, umo6bl NPpOGAUAUCE GHU
msBou, u 4mo6rl xopowo mebe ObAO HA mou 3emAe, Komopyto l'ocnogs, bor
mBol, gaem me6e"’. B copep>KaHWU MPABOBLIX MPUHIUTOB Mowcess Tak-
K€ MOJKHO BBISIBUTH peaAU3aluio BERICIIeN aAAd bubAuu 1eHHOCTH -
">XKU3HBIO 4eroBeKa': "...CAywalime 3aKOHbl, KOMOPhle 5 HAYYAl0 BAC UCNOA-
Hsmb, gabbl Bbl ObIAU JKUBbl U PA3MHOXUAUCS...". TIpaBOBBIMU TPUHITUTIAMU
ABASIIOTCA U HanyTcTBUS Moucess Ha3HaueHHBIM UM CyAbAM. HoBeaAbl Ha-
IyTCTBUS MOJKHO CUHUTATh YCTAHOBAEHHEM IIPMHIIUIIOB A€MOKPATUUEeCKOTO
CYAOIIPOM3BOACTBA: "...BricAywuBalime 6OpambeB BAWUX U Cygume CNPABeq-
AUBO, KaK 6pama ¢ 6pamoM, mak U npuleAbya ero, He paziAuualime Aul Ha
cyge, KaK MAAOTO, MAK U BEAUKOro BbicAyualime ..."°. icxops u3 tekcra "Hc-
X0AQ", MOJKHO BOCCTA@HOBHUTHL B COBPEMEHHBIX TEPMUHAX U BBEAEHHYIO Mo-
uceeM, B CBA3U OOABIIMM OOBEMOM OOpallleHul, CyAeOHYyIO cucrtemy. Has-
HaYeHHbIEe UM CYABH "...CYgUAU HAPOg BO BCAKOE BpeMs, O geAdx BAXKHbIX
goHocuAu Moucelo, a Bce MaAble geaa cyguau camu''’. B paHHOM cAydae
OIMCHIBAETCS He MHCTAHIMOHHAA CyAeOHas crucTeMa PacCMOTPEeHHUS OAHUX
U TeX JKe AeA B MepapXUuHu CYAOB, @ CUCTeMa pa3rpaHudYeHUsT KOMIeTeHIIUN
Me>XXAy Ha3HaueHHBIMH MouceeM CyAbSIMU, paCCMaTPUBAIOIIUMU OOBIYHEBIE
AeAQ, IpUMeHAsa 3aKOH BoyXuil 1, BO3MOKHO, 00pa3ys IpelleAeHTH], 1 Mo-
uceeM, paspellaloliuM CneyludaibHble AEAd, KOTOpble TPeOyIOT TOAKOBAHHUS
3aloBeAer U CO3AaHMS HOBBLIX IPABOBLIX MPUHITUIIOB. OTMETUM, UCXOAS U3
OMOAENMCKUX TEKCTOB', 4TO paspelleHue CypeOHBIX Aea Moucel mmopydaer
He TOABKO CYABSIM, HO U CBSIIeHHUKAM, KOTOpPble, B OTAMYNE OT CYAEH, TOA-
KOBAAU 3aIl0BeAU, HO He COIMaAbHBle IIPUHIIUIIBL, & PEAUTHMO3HEBIe, U YTOU-
HSIAM TIOPSIAOK PEAMTUO3HBIX IIpeAnucaHuii. TakuM oOpa3oM, Ard  obecrie-
YeHHUS BEPXOBEHCTBA 3aKOHA Bo’Xbero B CyAeOHOU AEATEABHOCTU U Pa3BU-
THS COBOKYIIHOCTH IIPABOBBIX PEryAdTOPOB OCYIIECTBASIAOCH pa3MerkeBa-
HUEe AEVCTBUU 110 IPUMEHEHUNI0 PEAUTHUO3HBIX ITPEATIMCAaHUN U COOCTBEHHO
ITPaBOBBLIX MPUHITUIIOB? - pa3pelleHui0 KOHKPETHBIX AeA U CO3AaHUIO HO-
BBIX IIPABOBLIX MPUHITUIIOB - PAa3BUTHIO €CTECTBEHHOTO IpPaBa.

I/ICCAe,A,OBaHI/Ie IIPABOBLEIX IIPUHIIUAIIOB 3akoHa bo>kbero mo3BoAseT 06Hapy-
JKUTH q)OpMI::I BOIINOIITIE€HUA B ONOAEMCKUX TeKCTax KOHCTUTYIITMOHHBIX
I/I,A,eI‘/II. Nx IIePpBUYHYIO peaAr3alililo, B TOM YNHCAe IIOdBA€HNEe B 3THUYECKUX
COO6].U;€CTBaX AEMOKPATUIECKUX MHCTUTYTOB, . T. APYTIOHHH ommpeAeAnseT
KaK Ha4YdAbHO€ pa3BUTHE KOHCTHTYL[PIOHHOﬁ KYABTYPHBIL - UCTOPUYECKU CAO-
SKUBIIIENCSI, 060FameHHOfI OIILITOM ITOKOAEHMM U BCEro 4eroBedecTBa IIeH-

7 Bubaus / Poccuiickoe Bubaeiickoe O6mecTso. - M., 2000. "Broposakonue”. I'r. 5, cT. 16.

8 Tam xe. "Broposakonue". T'a. 4, cT. 1.

9 Tam xe. "Broposakonue". Ta. 1, cT. 16.

10 Tam sxe. "Ucxop". Ta. 18, cT. 26.

"' Tam >xe. "Broposakonue". T'A., cT. 9.

2 Bo3MO3KHO, 9Ta CUTyaIHsl SBASIETCS MOAGABLHLIM MCTOKOM BYAYIIero KOH(MAWKTA ABYBAACTHS B CPEA-
HEBEKOBBIX T'OCYAAPCTBaxX - PEAUTMO3HOM M CBETCKOU BAACTEH.



HOCTHOU CHUCTEMBI YOeKAEHUH, IIPEACTAaBACHUH, IPABOCO3HAHUA. B OCHOBe
00pa30BaHUa KOHCTUTYILIMOHHOM KYABTYDBI A€XKAT SMHUYECKUe obbluau U
TPaAAUIIUY, MOPAAbHBIE HOPMBI, PEAUruO3Hble KaHOHBI, KOTOPhIe HCIIOAHS-
AUCH U COXPAHSIAUCH KaK 00sI3aTeAbHBIE YCAOBUS IIOBEAEHUS A IIPEACTa-
BUTEAEU OIPEAEAEHHOM COITMAABHOU OOIITHOCTH'. YPOBEHb pa3BUTHS KOHC-
TUTYLIMOHHBIY KYABTYPBI, OTPA’KE€HHBIM B OMOAEMCKUX TEKCTaX, IIO3BOASET
CAEAaTh BBIBOA, UTO AASI €BpelCcKOTo Hapopa bubausa Obira peaArn30BaHHOMU
IIPOTOKOHCTUTYIIMEN, IIPOCYIECTBOBABIIEN HECKOABKO COTeH AeT. IleTp
BapeHOOUM CIIpABEAAMBO CUUTAET OECIIEHHBIM AAS KOHCTUTYLIUOHAAWCTOB
IOpPUANYECKOEe COAeprKaHUe OMOAEMCKUX TEKCTOB'.

Kpome ycCAOBHOM KOHCTUTYLIMOHHOM MOAEAU OUOAEMCKUE TEKCTHI IIPeA-
CTaBASIOT KOHCTPYKIUIO CHeNUu(pUIecKoro CyAOIIPOM3BOACTBE, B paMKax
KOTOPOTO HE TOABKO pa3pelllaruch CIIOPhl O IpaBe, HO U 00ecIieunBaAOCh
KaK BepPXOBEHCTBO 3TOI'0O IIpaBa, TaK M ero pa3BUTHE.

C pasBuUTHMEM KOHCTUTYIIMOHHON KYABTYPHI U C YMEHBIIIEHUEM PEeANTruo3-
HOTO BAUSIHUS Ha T'OCYAQPCTBEHHOCTh IOCTEIIEHHO Ha YPOBEHb TaKOU IIeH-
HOCTH, KaK 'JKU3Hb YeAOBeKa BBIXOAWUT HOBAS BBHICIIASA KOHCTUTYITMOHHAS
IIeHHOCTD - "AOCTOMHCTBO YeAoBeKa'. B 3TOM maaHe mpuMedaTeAbHa MBICAD
H. C. boHpapss 0 TOM, YTO KaTeTropusi "AOCTOMHCTBO YeAOBeKa', KOTopas
"TeHeTUYEeCKH MMeeT HPAaBCTBEHHO-3TUUYECKOe IMPOUCXOKAEHUE", STBASIETCS
"OCHOBOUM 0a3MCHBIX IEHHOCTEM COBPEMEHHOTO KOHCTHUTYIIMOHAaAW3Ma' ™.
LleHHOCTE "AOCTOMHCTBO YeAOBeKa' pearrn3yeTcs KaK BBICIIas B COBPEMEeH-
HBIX KOHCTUTYITMOHHBIX MOAEASX - KOHKPETHBIX CUCTeMaX (PyHAAMEHTAAb-
HBIX KOHCTHUTYIIMOHHBIX IPUHITUIIOB, 3aA0KEHHBIX B COOTBETCTBYIOIIUX
KOHCTUTYIUSX. VICUepmbIBaAIONIyI0 XapaKTePUCTUKY KOHCTUTYITMOHHBIM
npuHmunaMm AaeT I'. A TapkreB: "KoOHCTUTYITMOHHBIE NMPUHIMITEI, SBASSCH,
€CTeCTBEHHO, PAa3HOBUAHOCTBIO MPABOBBIX MPUHITAIIOB, MPEACTABASIOT CO-
0o 6a30Bbie MUPOBO33PEHUYECKUE IOPUANUYECKUE TPEATNCAHNS, TPUOLIBa-
fomue B "cBepHyTOM BuAe". OHM XapaKTepu3yIOTCS HAaUBBICIIEN CTEIEeHBIO
HOPMAaTUBHOM 0OOOIIEHHOCTH, HEKOHKPETHBIM IOPUAMYECKUM COAEPIKAHU-
eM (He HOopMa! - ALAA) U B CHUAY 3TOTO - BEICOKMM IOTEHIIMAaAOM Pa3HOC-
TOPOHHEIr0 pPAa3BUTUS TMOCPEACTBOM (POPMHUPOBAHUS PA3BUBAIOITUXCS
MIPeACTaBAEHUM 0 HUX. He OyaAydYM A0 KOHII@ paCliO3HaHHBIMU, OHU peaAb-
HBI, HO BMECTe C TeM IPEACTaBASIOT COOOM HEKOe TauHCTBO U IIOTOMY, IIO-
AOOHO TIPUTYAM B CBSI[EHHBIX TEKCTaX, 0OAAAQAIOT MUCTUYECKUM COAEPIKa-
HUEeM'"'°,

Poar Mouces B COBPEeMEHHBIX KOHCTUTYIITMOHHBLIX I'OCYAAQPCTBAX B KAKOM-

8 Harutunian G. G. Constitutional culture: The lessons of history and the challenges of time. - Yerevan,
2009.

" Bapen6otim IT,A. 3000 AeT AOKTPHHEI pasaerenus BaacTeii. Cya CwioTepa. - M.: "PoccuiicKas TTOAH-
THUYecKas 3HnuKAoneaus”, 2003.

' Bongapb H. AOCTOMHCTBO AMYHOCTU B aKCHMOAOTHYECKON CHCTeMe KOHCTUTYIIMOHHOTO MPaBOCYAUS
// AapMmaHax "KOHCTHTYIIMOHHOE IIpaBOCyAMe B HOBOM ThIcsuereTuu”. - Epesan, 2014.

' Fagsxues T'.A. TIpUHITUIEL TPaBa ¥ TTPAaBO U3 MPUHIUINOB // CpaBHUTEABHOE KOHCTUTYIIHOHHOE 0603-
penue. 2008. Ne 2(63).
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TO IIAaHe (0OOPA3HO rOBOPS) UIPAlOT OPraHbl KOHCTUTYIIMOHHOMU IOCTUIVM.
Momucenn paspelllar KOHKPEeTHBIE CYpAeOHEBIE Aena (IO KpauHeEU Mepe, AO
Ha3HAUYEHUS APYTUX CYA€HM), TOAKYS 3allOBeAU, M OBIA "TIPaBOTBOPUYECKUM
opraHoMm" - co3paBana IpaBo. OpraHbl KOHCTUTYIIMOHHOM IOCTUIIMU oDecIie-
YYBAIOT BEPXOBEHCTBO KOHCTUTYILIMM, HO IIpaBOBag INPUPOAA IpUHUMae-
MBIX peIleHUM TakKoBa, UTO B UX AEATEABHOCTU MOJKHO BBIAEAUTH HE TOAB-
KO TPaAAUIIMOHHO CyAeOHYIO, HO U IIPABOTBOPYECKYIO COCTABASIOINIYIO.

AAS pellleHns BOIIPOCAa O COOTBETCTBUU KOHKPETHOI'O 3aKOHA KOHCTUTYIIUU
OpraHbl KOHCTUTYLIMOHHOTO HOPMOKOHTPOASL, UCXOAS M3 CUCTeMBl (PYHAA-
MEHTAABHBIX KOHCTUTYIJMOHHBIX IPUHIUIIOB (TOAKYS WX B COBOKYIIHOCTH),
CO3AAI0T NIPABOBHIE IIO3UIINU (MAU UCIOAB3YIOT YK€ CO3AaHHBIE), AOTHUeC-
KU OOYCAOBA€HHAs NOCAEAOBATEABHOCTH KOTOPBIX NPUBOAUT K HCKOMOMY
BBIBOAY - PE3OAIOTUBHOM udacTu pemenud’. I'A. IapKueB paccMaTpuBaeT
IIpaBOBble IO3UIUM OpraHa KOHCTUTYIIMOHHOM IOCTHLMU KaK IIPAaBOBBIE
NPWHIWILL, ITPUTOAHBIE AAS pa3pelleHUs I'PYIIILI CXOAHBIX IOPUAWYECKUX
KOAAU3UY, uMelolue oO0Ieo0s3aTeAbHOe 3HaueHUe U IIPEACTaBASIONINe
coOo¥ "BBISIBAEHHOE CYAOM KPHCTaAAM30BaHHOe IIpaBo"'®. U, ecan cumTarh
OIIPEAEAEHHYIO COBOKYIHOCTh (PyHAQMEHTAABHBIX KOHCTUTYIIMOHHBIX
NPUHIOUIOB (KOHCTUTYIIMOHHYIO MOAEAb) CTPYKTypHOU ocHOBOM IIpaBa
KonctuTynun'®, To "BEIKPUCTAAAN30BaBIINeCsS K3 Hee IIPaBOBbIe IO3UITUU
U SABASIOTCS Pa3BUTHMEM 3TOTO IIpaBa. TakKuM 00pa3oM, OCHOBOM AAS TIPU-
HATUS CyAeOHOro pellleHUs, COOPMYAHMPOBAHHOIO B €ro Pe30AIOTHUBHOU
YaCTH, SBASIOTCS IIPABOTBOPYECKHE AEWCTBUS OpraHa KOHCTUTYIIJMOHHOU
IOCTULIMM TI0 OOBEKTUBU3AIIUU OOIIECTBEHHBIX OTHOIIEHUM - CO3AaHUIO
IIpaBa B €ro "eCTeCTBEeHHO-KOHCTUTYIIMOHHOM' ITOHUMaHUU.

KakoBa 3HAYMMOCTb 3THX aOCTPAKTHBIX PACCY>KAEHUM, AOKTPUHAABHBIX
KOHCTPYKIIMIM, MMEIOITUX OMOAEMCKOe MMPOUCXOKAECHUE, AAS OIIEHKU CETOA-
HSIIITHETO YPOBHSI Pa3BUTUS KOHCTUTYIIMOHHBIX ITPaBOOTHOIIeHU? OKa3bl-
BaeTCs, MPEAAOKEeHHAsI TeOpeTUUYeCKass MOAEADb MO3BOASIET YTOYHUTH, MO-

" icXopsl M3 TEOPeTWYecKOTO MPEeACTaBAGHHUs O TOM, UTO BCe METOABI MO3HAHWS AEHCTBUTEABLHOCTH
UMeIOT OOIIyIO MPUPOAY KaK PEe3YABTAT Pa3BUTHS YEAOBEYECKOrO pasyMa, IPeACTaBUM Ha ced pas
MaTeMaTHuecKoe OIpeAeAeHUe MOHATHUS (aKCHOMaTHdecKas MOAEAb B paMKaxX TeOPETUKO-MHOKeCT-
BEHHOM KOHIIeNIIWM), OYeHb II0XOKee Ha TO, YTO IIOHMMAaeTCs II0A MOTHBHPOBOYHON YacCThIO pellle-
HUS OpraHa KOHCTUTYIIMOHHOM IOCTULIHU. AOTUYECKHUI BEIBOA - 3TO "PAaCcCy’KAEHHE C IEABIO YCTaHO-
BUTb UCTUHHOCTDL KaKOT0-ANOO YTBEPIKAEHUS; 3TO PACCYy’KA€HUE OIMpaeTcsl Ha CUCTEMY aKCHUOM (CO-
BOKYIIHOCTb (DYHAAMEHTAABHBIX KOHCTUTYIIMOHHBIX NPUHIUNOB - A.A.A.) U COCTOUT B IIOCAEAOBA-
TEABHOM IIepexoAe OT OTHUX aKCHOM K HOBLIM THUIIOTe3aM (IPHUHIIUIAM - IIPABOBHIM IIO3UIHUSAM -
A.A\.), AOTHYECKU CBSI3aHHBIMU C IPEABIAYIIUMH. B X0Ae TaKoro pacCy>KAeHUsS BO3HHKaeT KOHeu-
Hasl I[elIoYKa IIOCA€AOBATEABHO BBIABUTAEMBIX THMIIOTE3, OAHU U3 KOTOPBIX IPMHUMAIOTCSI KaK HOBBIE
(ecam perreHne cOCTOSIAOCH - ALALA\), a KaKAOe U3 OCTAABHBIX AOTUYECKH CAEAYeT U3 HEKOTOPBIX pa-
Hee CPOPMYAUPOBAHHBEIX B 3TOM BBLIBOAE TUIIOTe3 (MAM B MHOM COCTOSBIIEMCS pelneHUmn - A.AN.);
IIOCAGAHHM B BBIBOAE AOAKHO OBITh yTBEP>KA€HUE, UCTUHHOCTb KOTOPOrO OOOCHOBBIBAETCSI ITUM
paccykpeHHEM".

8 I agxueB I'A. TlpaBosrle nosunuu Koncruryrnuonuoro Cyaa Poccutickort Qepepaiuu Kak KUCTOU-
HUK KOHCTHUTYIMOHHOTO mpaBa // KOHCTUTYIMOHHOE NpaBOCYAHWe B IIOCTKOMMYHHMCTHYECKUX CTpa-
Hax: CO. AOKAAAOB. - M., 1999. - C. 116.

19 Aubeposckuii A.A. O TPaBOMOHUMAHUU B KOHCTHTYITMOHHOH tocTUIUK // KOHCTUTYIIMOHHOE U My-
HuLMnaAbHoe npaso. 2015. Ne 6.



>KeT OBITh Aa’Ke OCO3HATh I10-HOBOMY 3HAKOBLIE IIPABOBBIE IIOHSATHS, KO-
TOpPLIE MPERAE BOCIIPUHUMAANCH UCKAIOUUTEABHO B HMPUBBLIYHOM, MO3UTHU-
BHUCTCKOM IIapapurMe: IIPaBO - 3TO 3aKOH; CyA - IIPaBOIPUMEeHUTEAbHBIN
OpraH, OCYIIECTBASIOIINM IIPABOCYAUE; CYAbsI AOAKEH OBITH OeCIIpUCTpAac-
TeH!

Bocnoab3yeMcsl IOHATHEM INIPAaBOIPUMEHUTEABHON AESATEABHOCTH, paspa-
0oTaHHBIM C.C. AreKceeBBIM AN CYAOB 00Iel ropucauknun®. IIpasonpu-
MeHHUTEeAbHas AeITEeABHOCTL pPacCMaTPUBAETCSA KaK 'OpraHm3allMOHHOE BhI-
paKeHUe NIpUMeHEeHUs [IPaBa, IPeACTaBASAIOIlee COOOU CUCTEMY PAa3HOPOA-
HBIX [IPaBOIPUMEHUTEABHBLIX AEHUCTBUMN'. ABTOP pPacCMaTPUBAET CAEAYIO-
nire e€ CTapAuu.

- yCTaHOBAeHHE B CyAeOHOM TOpsiAKe (DAKTUUECKUX OOCTOSITEABCTB AeAd
IyTeM HMCCAEAOBAHUS U OIIEHKH AOKa3aTEeALCTB, IPEAAATaeMbIX CTOPOHA-
MU B YCTA@HOBACHHBIX COOTBETCTBEHHBLIM CYAOIIPOM3BOACTBOM CPEACTBAX
AOKA3bIBAHUS: CBUAETEABCKUX ITOKA3aHUM, IKCIEPTHHIX 3aKAIOYEHUU U
T.A

- YCTaHOBAEHUE IOPUAWYECKOM OCHOBBI AeAd: BHIOOp HOPM 3aKOHa U WX
ocoboe "TpaBOMPUMEHUTEABHOEe TOAKOBaHME';

- HA OCHOBE YCTQ@HOBAEHHBIX CYAOM (PAKTUUECKUX OOCTOSATEABCTB, BHIOOPA
U ySICHEHUS HOPM 3aKOHa IIPUHSATHE PelLIeHUs 10 IOPUAUUECKOMY AEAY.

BeIlloAHEHME CYyAOM NPABOIPUMEHUTEABHBIX ACUCTBUU IEPBOM CTAAUM HO-
CUT CYOBEKTUBHBIN, OLI€HOYHBINM XapaKTep, BO MHOI'OM 3aBUCHUT OT YCMOT-
peHUsa Cypbu. AEWCTBUSL BTOPOU CTAAUM TAK’Ke HAXOAATCS II0A BAUSHHEM
CyOBEKTUBHOI'O YCMOTPEHUSA. YCMAHOBAEHHblE CYgoM hakmuueckue obcmo-
SiMeAbCMBA IIOABOASATCS IIOA HOPMY 3aKOHA, TO €CTh IIPOBOAUTCSI PACIIPOCT-
paHeHMe OOIIWX IpaBHA Ha KOHKpPeTHBHIe >KU3HEHHBIe OOCTOSTEABCTBA.
Cyabst AeraeT BBIOOP U3 HECKOABKUX aAbTePHATUB, KaKAasd U3 KOTOPHIX 3a-
KOHHQ, HO caM BBIOOp CYOBEKTUBEH, IIpaBA@, IPU 3TOM OH "AOAKEH
AENCTBOBATh He MeXaHUYeCKH, a B3BeIIWBaTh, OOAYMBIBATh, [IOAYYaTh BIIE-
yaTAeHud . OTMETUM TakKe, YTO IIUPOKOE IIOAe AAS CYOBEKTHBH3Ma IIpU
BBIPAOOTKE CYAE€OHOTO pelleHUs IIPEAOCTABASIIOT U HOPMBI AECHCTBYIOIIErO
3aKOHOAQTEABCTBA, COAepiKallliie HeOIpPeAeAeHHBIe OIeHKH: 'pPa3yMHBIN
cpok", "pa3yMHBIe TIpeAeAbl” U Ap. BBIoOAHeHMe AQHHBIX NIPaBOIPUMEHU-
TEABHBIX ACWUCTBUMN, UMEIOINUX OILIEHOYHBINM XapaKTep, AOIIyCKAaeT BO3MOIXK-
HOCTb BAUSIHUS HA YCMOTPEHUE CyAbU CYOBEKTUBHBIX (pakTOpoB. [ToaToMy
A1 O0ecCIleueHMs CIIPAaBEAAMBOCTH NIPABOCYAUSI HEOOXOAUMO, YTOOBI OLleH-
Ka IIpeACTaBAEHHBIX CTOPOHAMHU AOKAa3aTeAbCTB, BBIOOP U TOAKOBaHUE HOPM
3aKOHa IIPOUCXOAUAN B YCAOBHSAX MCKAIOUEHUSI BO3MOXKHOI'O BAUSHUS CyOb-
€KTUBHBIX (DAKTOPOB Ha NPHUHATHE CYALEN pelieHUs. AAS 3TOTO B "Tpajpu-
IIMOHHBIX" CYAOIIPOU3BOACTBAX BBOAUTCS WHCTUTYT OTBOAA CYABU, AQIOITUM
BO3MOJKHOCTb YCTPAHATH A@’Ke COMHEHUsI B OeCIPUCTPACTHOCTH CYADBU.

2 Arexcees C.C. OB1mas Teopus paBa: yueb. 2-e U3A., mepepab. u pom. - M.: TK Bea6u, Uap-so TTpoc-
nekT, 2008. - C. 525.
% Kaeangpos M.HU. CTaTyc CyABM: TIPABOBOH M CMEKHBIH KOMIIOHEeHTHL - M.: Hopwma, 2008.
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AelcTBuUS, IpepBap4iollyie IPUHATHE pellleHUsI CYAbIMU OpraHa KOHCTUTY-
IIUOHHOM IOCTUIIUU, UMEIOT COAEpP’KaTeAbHO MHOM XapakTep. B camom 00-
IeM IAaHe ux onucaHue paercsi OepeparbHBIM KOHCTUTYIIMOHHBIM 3aKO-
HoM "O Koucrurynmonanom Cyae Poccutickoit @epepanyu’. B ero cratbe
3 ompepeaeno, uro "Koucrurynuonusii Cya Poccutickoit Depepanyu pe-
iaeT UCKAIOYUMEeAbBHO (BBIAEAEHO MHOM - A.A./\) BOIIPOCHL IIpaBa U BO3AEP-
>KMBAETCS OT YCTAaHOBAEHUSI U MCCAEAOBaHUA (PAKTUUECKUX OOCTOSTEABCTB
BO BCEX CAyYasiX, KOTAQ 3TO BXOAWUT B KOMIIETEHIIUIO ADYTUX CYAOB...". OT
IIepPBOr'0 IPOYTEHUS 3TOM HOPMBI BO3HUKAET OlyIllleHue KoAAn3nu?. OpHa-
KO CAeAyeT pasAndaTh CypeOHOe YCTaHOBAEHHE AeHCTBUTEABHO COAeprKa-
TeABHBIX (paKTUYeCKUX OOCTOSITEABCTB (HAllpuMep, YCTaHOBA€HHEe HaAUUYUs
KBOpyMa Ha 3aCejpaHUU IIPEeACTaBUTEABHOTO OpraHa TIOCyAapPCTBEHHOM
BAQCTU IIpU IPUHATHUU PacCMaTpPUBAeMOI'O CYAOM 3aKOHA) M (pOpMarbHYIO
npoBepKy CyAOM CTaTyCHBIX AQHHBIX YYaCTHUKOB IIPOIlecca, IIPOU3BOAU-
MYIO BO BCeX CyAeOHEBIX opraHax. boaee raybokoe IIpollecCyaabHOE Pa3AU-
unre U ero Doaee TOUHOE 3aKOHOAATEAbHOE 3aKpenAeHUe AOAKHO OBIThH OII-
pPeAEAEHO MeXKAY CYA€OHBIM yCMAHOBAEHUEM (PAKTUYECKUX OOCTOATEALCTB
U uccaegoBaHuUeM (PAKTUUYECKUX OOCTOATEABCTB (HAIIpUMep, CTaTUCTUYEeC-
KUX AQHHBIX, IpuBAeueHHBIX KoHcTutynmuonubsiM Cyaom Poccutickon @e-
AEPALIUM AAS CO3MQHMS IIPAaBOBOM mo3unuu)®. B AroOOM cAydae, pacCMOT-
peHue (paKTUUEeCKUX OOCTOATEABCTB AOAKHO HOCUTH AUIIL CAY>KEeOHBIN Xa-
paKTep, He CBS3AHHLIN C TPAaBOBBIM COAEPIKaHMEM pellleHNM opraHa KOHC-
TUTYILIMOHHON IOCTUIIUU.

HTak, opraH KOHCTUTYIIMOHHOM IOCTHUIIUYM He AOAKEH yCTaHAaBAMBATBH (PaK-
TUYECKHe AQHHBIE, a AOAJKEH pelllaTh MCKAIOUUTEABHO BONPOCHI mpaBa. M3
IIPEeAMOKEHHOM BHIIIIE MOAEAW MOTHBUPOBOYHOM YaCTH CAEAYeT, 4TO pellle-
HUe BOIIPOCOB IIPaBa, COOTBETCTBYIOLINX IIOAHOMOYMIO II0 KOHCTHUTYIJUOH-
HOMY HOPMOKOHTPOAIO, OCYIIeCTBASIETCS IIPABOTBOPUYECKUMU ACUCTBUSAMU,
UMEIOIIUMU B CBOEN OCHOBE OOBEKTHUBHBIN XapaKTep. Ka’KABIN Cyabs 3TO-
IO KOAAETHAABHOT'O OopraHa* co3paeT TPOeKT MOTUBHPOBOYHOM YacCTU pe-
LIIeHUs, COAEp’KaHHe KOTOPOM IIOBTOPSET CTPYKTYPy MOAEAW, HO C €ero

22 COBOKYITHOCTb ABYX NMPUBEACHHBEIX 3aKOHOAATEABHBIX YCTAHOBAGHHH MOPOKAAET CMBICAOBYIO, a,
3HAQUUT, ¥ [IPaBOBYIO KOAAN3MIO. VcXOAS M3 GYKBaABHOTO CMEICAA 3aKOHA, KoHcTHTynmoHHEBIN Cya
Poccuiickoit Depepanuy, paspelast "MCKAIOUUTEABHO BOIIPOCHI IIpaBa’, HU B KaKUX CAyYasix He MO-
JKeT yCTaHaBAUBATh B CyAeOHOM IOpsIAKe (DaKTHYeCKHe OOCTOSATEABCTBA C MCIIOAB30BAHHEM TPaAHU-
IIMOHHEBIX AASI OOBIYHEIX CYAOB CPEACTB AOKA3BbIBaHUA. [IpW 3TOM He SCHO B TaKOM CAydae, O KaKOM
YCTaHOBACHUHM, KaKUX (paKTUUEeCKUX OOCTOATEABCTBAaX MAET pedb B cTaThbix 64 um 75 DepeparbHOro
KOHCTHTYIIMOHHOTO 3akoHa 'O KoncturynuonnoMm Cyae Poccuiickoit ®epepanum”.

% Bonree MOAPODHEIE TEOPETHUECKHE PACCYKACHUS W CBSI3aHHEIC C HUMH 3aKOHOAATEABHEIE TPEAAO-
>KeHus cM. B pabote: AuBepoBckuii A.A. HayuHas cOCTOATEABHOCTh MEePCIEeKTUBL KOHCTUTYIITMOHHOMU
YHUBepCaAU3anuu HOPMOKOHTPOAa B Poccuiickoit Depepanuu // COHOPHUK CTaTel IO MaTepHasaM
Me>XKAYHapOAHOU HAy4YHO-IIPAKTU4YeCKOM KOH(epeHNuH, nocegijeHHON 20-returo KoHcTUTynuu
Poccutickont @epepanun. 12-13 mag 2013 r. - TBeps: TT'Y, 2013. - C. 221-226.

* B MpeaAbHOM TIAGHE TIPEATIOAATaeTCs, YTO KaXKABIH M3 CyAeH COCTaBASeT COOCTBEHHBIH MPOEKT MO-
TUBUPOBOYHOY YacTH pemreHus. Ha mpakTuke 0GLIYHO OOCY>KAQETCS MPOEKT CYABU-AOKAQAUMKA. UTO
He HCKAIOYAeT, IIPU KOHIENITYaAbHOM HMAW YAaCTUYHOM HECOTAACHUM AIOOOTO U3 CyAel, NOSIBAEHUS
0co60ro MHEHHUs, OTPa’KaIoIIero ero paBoBbIe MO3UIUN, OTAMYHBIE OT OOIIero MHEHHUS.



COOCTBEHHBIMU IIPABOBBIMU IIO3ULIMSIMU, BHIBEAEHHBIMU M3 COBOKYIIHOCTH
dyHAAMEHTAABHBEIX KOHCTUTYIIMOHHBIX IPUHIUNIOB. ECAl opraH KOHCTUTY-
LMOHHOM IOCTUIIUM NPOTIOAOCYeT 3a NPEeANOKEeHHBIN IIPOEKT CYAbH, IIPaBoO-
BBle ITO3UIJUM CYAbU CTAHYT IPABOBBEIMHU IIO3ULUSIMU CYAQ U IIPABOTBOPYEC-
KHe AEUCTBUSA CYAbU OOPEeTyT OOBEKTUBHBLIM XapaKTep.

VHCTUTYTHI, pearusylole TPAAUIIMOHHEIE IPUHITUIILI IPAaBOCYAUS, B TOM
YHUCAe MHCTUTYT OTBOAA CYABH, OBIAU IE€pEeHeCceHBI M3 TPakAQHCKOTO Cy-
AOIIPOM3BOACTBA B KOHCTUTYIIMOHHOe (BHeceHBl B DepeparbHBIN KOHCTU-
TyunoHHBIN 3akoH "O Koucturtyrnunonanom Cyae Poccutickoit @epepanmn’).
B cypeOHOM IpakTHKe POCCUUCKOTO OpraHa KOHCTHUTYIIMOHHOTO HOPMO-
KOHTPOASI OTMEUeHBI AUIIb ABE IIONBITKA OTBOAA CYABHM OT yYacTHUsS B pac-
CMOTpeHUH Aera”. B o6omx caydasx XOAQTaWCTBO 0O OTBOAE CYABU OT pac-
CMOTpPEHHUsI AeAd OOOCHOBBIBAAOCH OOHAPY’KEHHEM OIyOAMKOBAHHBIX Y
CYABM TIPABOBBIX MTO3UIUY, UMEIOIINX OTHOIIEHNEe K IIPeAMeTy paccMaTpu-
BAaeMOT'O AEAQd, UYTO BHI3BAAO COMHEHUE Yy 3asBUTEAel B OeCIpUCTPacTHOC-
T CYABH. XOAAQTaCTBa He OBIAM CYAOM YAOBAETBOpEHHI. PeleHus cyaa oo
OTKa3e B YAOBAETBOPEHUM XOAAQTAUCTB BIIOAHE OOOCHOBAHHI - CYIIIEeCTBOBA-
HUE alpPUOPHBIX IIPABOBBLIX BO33PEHUM, 3aIBAEHHBIX CYABEH ITyOAUYHO,
CBUAETEABCTBYET HE O BO3MOKHOCTHU CYO'BEKTHBHOTO YCMOTPEHUS CYABU B
KOHKDETHOM AEA€, & O €Tr0 COCTOSIBIIIEMCSI CYAEMCKOM YOEeXXAEHWH, a WX
06beM - 00 YpOBHEe KBaAU(UKAIIUN, CTOAbL HEOOXOAUMOM AASI pa3pelieHust
A€M TI0 KOHCTUTYIIMOHHOMY HOPMOKOHTPOAIO. AOGaBAIO, YTO CAOKHUBIINUH-
Csg AO Havana Kapbephl M B ee paMKaX IyOAWYHBIN "TIOAUTHKO-IIPaBOBOM
OOAMK" CYABM AOAJKEH CTaTh TapaHTHEeH ero He3aBUCHMOCTHY.

[MoroskeHMsT 3aKOHa OO OTBOAE CYABH, TlepeHeCEeHHBbIe B KOHCTUTYIIMOHHOE
CYAOTIPOM3BOACTBO M3 TPa’KAQHCKOTO, OKA3aAWCh ' CIAIIAMHU, ¥, BCe Ke B
AOKTPUHAABHOM IIA@HE CAEAYeT TIOCTaBUTh BOIPOC OO0 yMECTHOCTH CaMOTO
KpuTepus "GecIprUCTPacTHOCTE' MPUMEHUTEABHO K AEUCTBUSM CYABU OpTa-
Ha KOHCTUTYITMOHHOM IOCTUIIMU B PaMKaX pa3pelieHus AeA IO KOHCTUTYITU-
OHHOMY HOPMOKOHTPOAIO. [IpeapraraemMast TeopeThdecKas MOAEAb CO3AAHUS
MIPABOBBIX TO3UIIUH CYyAd KaK KOAEKTHBHOTO TBOPIIA ITpaBa MCKAIOUAET BAU-
STHUe CYOBEKTHUBHBIX (DAKTOPOB Ha AEMCTBUSI B KOHCTUTYIIMOHHOM CYAOIIPO-
M3BOACTBE KOHKPETHOTO CYABH, ITO3TOMY TPAAUIIMOHHOE MOHWUMaHue Cy-
AEMCKON GeCIpUCTPAaCTHOCTH TPHUMEHUTEABHO K KOHCTUTYIIMOHHOM IOCTH-

% Cyapio Koncrurynuonnoro Cyaa Poccuiickoit Mepepanuu H.B. BUTpyKa TMBITAAUCH OTCTPAHHUTH OT
y4acTHsI B AeAe O IIpOBepKe KOHCTUTYIIMOHHOCTH 3aKoHa YAMYpPTcKoM Pecnmybauku oT 17 ampeas
1996 ropa "O cucremMe OpPraHOB I'OCYA@PCTBEHHOM BAACTH B YAMypTcKo# Pecny6amke". OGrens-
BeCcTHO, uTo H.B. BUTpyK OBIA 3HAaTOKOM YAMYPTCKOW IIPaBOBOM KYABTYDPHI M €rO COAep’KaTeAbHast
OCBEAOMAEHHOCTE B TPAAWUIIMAX U OOBLIYasIX YAMYPTCKOTO HapOAQd, C TOUKU 3PEeHHUs 3asBUTEAS XOAQ-
TaWCTBA, IOCAY’KHAQ UCTOYHUKOM COMHEHUI B ero 6eCIPUCTPACTHOCTH U OCHOBAHUEM AASI XOAQTAMCT-
Ba 00 OTCTpAaHEHMU OT Y4aCTHS B AeAe. XOAATalCTBO 00 oTBOAe cyabu [A. JKuamHa B pene 0 Ipo-
BepKe KOHCTUTYIIMOHHOCTU 4YacTy 2 cTaThu 333 u yacTu 5 crathu 246.6 I'TIK PO 6riA0 MOTHBUpO-
BaHO TEM, YTO CyAbS B CBOeM OCOOOM MHEHUU IO APYTOMY, HIPEABIAYIIEMY AEAY C(HOPMYAMpPOBaA
IIpAaBOBEIE TIO3UIUH, CBI3aHHBEIE C IPEAMETOM PACCMOTPEHUS AQHHOTO AeAd.

% Auseposckuti A.A. TTyBAMIHOCTE TPABOBLIX TO3WITHEH KaK TAPAHTHUS He3aBUCUMOCTH CyAbu // JKyp-
HaA KOHCTUTYIIMOHHOTO IIpaBocyAust. 2009. Ne 2.

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYLHIMIOHHOE ITPABOCYAUME B HOBOM TBICAYEAETNU

175



176

AAEKCEV AVBEPOBCKMNHN. CAHKT-IIETEPBYPICKIN I'OCYAAPCTBEHHBINM DKOHOMMWYECKNY YHUBEPCUTET

IIUU TepseT CBOM IepBOHAYaAbHBIU CMBICA. I lopuepKHBalO, pedb UAET O Te-
OpPeTHUYeCKUX PacCy’KAeHUsAX. PazyMmeeTcs, cypeOHas IIpaKTUKa MOXKET IIpe-
AOCTaBUTb OTAEAbHBIE KOHTpIIpuMephl. OAHAKO OAOOPEHME TPEACTaBAEHHBIX
BBIBOAOB, IIPOSICHSIOLINX IIPABOBYIO IIPUPOAY KOHCTHUTYLIMOHHOIO HOPMOKO-
HTPOASI, IIOMO’KeT M30aBUTHb AEUCTBYIOIee 3aKOHOAQTEABCTBO OT 'OGEAOTO
mryma”, K CO’KaAeHMIO, MHOTAQ UCIIOAB3YEMOTO B KOHBIOHKTYPHBIX I[EASIX.

SUMMARY

The position of the bodies of constitutional review in the system of sepa-
ration of powers is a subject of intense debate, both politically and in the
constitutional and legal aspects. The polemics is based on the analysis of
the decisions of the constitutional courts and is promoted by the value that
these solutions exist in the political and legal space of the state. The doc-
trinal position of the scholars on this matter vary in a wide range of
attempts to launch the body of constitutional review of the system of pub-
lic authorities, to complete its identification with the courts of general
jurisdiction and insisting in this regard, to the exclusion of the body of
constitutional review of the regulatory capacity of public relations. Some
legal scholars believe that "the Constitutional Court is the court over the
authorities," while others point to the violation of the principle of separa-
tion of state powers by the decisions of the body of constitutional norma-
tive control, which they interpret as a direct regulatory control of public
relations.

The provisions of the law on disqualification of a judge, which deferred to
the constitutional proceedings in civil proceeding, occurred to be "stand
by", and yet, in the doctrinal plan the question of the appropriateness of
the criterion of "impartiality" with regard to the actions of the judge as the
authority of constitutional justice within the framework of resolution of
cases on the constitutional review should raise. The proposed theoretical
model of creation of the legal positions of the court as the creator of the
collective right eliminates the influence of subjective factors on actions in
the constitutional proceedings of the judge, so the traditional understand-
ing of judicial impartiality in relation to the constitutional justice loses its
original meaning. Of course, the jurisprudence can provide some counter
examples. However, the approval of the conclusions presented by clarify-
ing the legal nature of the body of constitutional review will help to relieve
the current legislation of the "white noise", which, unfortunately, is some-
times used in tactical purposes.




CREATING AWARENESS AND PROTECTING
FUNDAMENTAL HUMAN RIGHTS
IN THE SUPREME COURT OF ISRAEL

URI SHOHAM
Justice of the Supreme Court of the State of Israel

Dear President of the Constitutional Court of the Republic of Armenia!
Dear colleagues and friends!

I am happy to be here in Yerevan, Armenia, to celebrate the 20th anniver-
sary of the Constitutional Court of the Republic of Armenia, and to share
with you views and ideas in order to maintain and strengthen law and jus-
tice in our respective countries.

In the state of Israel, we do not have a written constitution or a
Constitutional Court. We adopted the British legal system, therefore we
have Magistrates' Courts, District Courts and one Supreme Court.

The Supreme Court deals with criminal, civil and administrative appeals,
but mainly, the Supreme Court hears petitions against the government and
other public authorities. Those petitions are submitted by ordinary citizens
as well as human rights organizations, of which we have many in Israel.

Since the establishment of the State of Israel in 1948, the Supreme Court
has stood on guard for fundamental rights and freedoms. In a long line of
judgments, Israeli courts, led by the Supreme Court, have recognized basic
human and civil rights, determining those rights emanate directly from the
character of our state as a democracy.

In 1949, in the early days of the state, the Supreme Court recognized the
fundamental right to freedom of occupation as a protected human right
that cannot be violated without a proper justification." Later on, in 1953,
the Supreme Court addressed the normative boundaries of freedom of
expression, in the landmark ruling of Kol Ha'Am.*> The court accepted a
petition submitted by a newspaper that was suspended by the Minister of
Interior, after publishing an article which stated, inter alia, that the govern-
ment was warmongering. Justice Agranat, writing for the Court, adopted
the "near certainty" test, which allows restriction of freedom of expression
in the name of public order, only when there is a probability of real dan-
ger to the public peace.

' HCJ 1/49 Bejerano v. Minister of Police 2 P.D 80 (1949).
2 HCJ 73/53 "Kol Ha'am" Co. Ltd v. Minister of Interior 7 P.D. 871 (1953).
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Alongside the extensive ruling of the Supreme Court, Israel's parliament,
the Knesset, has enacted many laws over the years that aim to strengthen
and protect fundamental rights. These include the Women's Equal Rights
Law of 1951, the Employment Equal Opportunities Law of 1988, the Equal
Rights for Persons with Disabilities Law of 1998, and the Prohibition of
Discrimination in Products, Services, and Entry into Public Places Law of
2000, among many others.

Following the Knesset's enactment of two Basic Laws on human rights —
Basic Law: Human Dignity and Liberty & Basic Law: Freedom of
Occupation — human rights in Israel were upgraded to a constitutional
level.

Among these rights, are the rights to life, privacy, property, freedom of
occupation, liberty and human dignity. Accordingly, the Supreme Court
held that any primary Knesset legislation which contradicts the provisions
of the Basic Laws, will be declared unconstitutional.

For example, in 1999, the Supreme Court declared unconstitutional the
legislation allowing soldiers to be detained for 96 hours without seeing a
judge, due to the law's disproportionate violation of the right to liberty.’ In
another case, the Supreme Court, then headed by Chief Justice Dorit
Beinisch, declared legislation that revoked entitlement to income support
from owners of vehicles unconstitutional, due to the law's disproportionate
violation of the constitutional right to a minimum standard of living. As
Chief Justice Beinisch wrote:

"The right to a minimum dignified subsistence is at the heart and core
of human dignity. A life of starvation and homelessness and a constant
search for help are not a life of dignity. A minimum dignified subsis-
tence is a condition not only for preserving and protecting human dig-
nity, but also for exercising other human rights."™

Yet, judicial review on the constitutionality of primary legislation is used
moderately, out of respect to the legislature, which expresses the will of
the people in a democratic society. Nevertheless, Israel's "constitutional
revolution" and the increasing human rights legislation had a major effect
on our society, resulting in a significant strengthening of the status of fun-
damental human rights.

In a judgment given on 16 September 2013,° an expanded panel of nine
Supreme Court Justices ruled on the constitutionality of the legislation
enacted by the Knesset in 2012, in amendment no. 3 of the Prevention of
Infiltration Law (Offenses and Adjudication), 5714-1954 (hereinafter: the
Infiltration Law), which allowed holding infiltrators in custody for a period
of three years.

¥ HCJ 6055/95 Tzemach v. defense minister 53(5) P.D. 241 (1999).
4 HCJ 10662/04 Salah Hassan v. The National Insurance Institute (not published, 28.2.2012), para. 35.
® HCJ 7146/12 Adam v. the Knesset (16.9.2013).



The panel held unanimously that the legislation is unconstitutional,
because it disproportionately limited the constitutional right to liberty
guaranteed in Basic Law: Human Dignity and Liberty.

Regarding the scope of constitutional relief, the court held, by a majority,
that all the arrangements determined in the various provisions of section
30a in the Infiltration Law must be annulled.®

It is noteworthy, that after this annulment, the government amended the
Infiltration Law twice, in order to overcome the Supreme Court's judgment.
In the first amendment, the government limited the custody period to one
year, and in the second amendment it was limited to 3 month of custody,
with a maximum holding in residence facility for 20 months. The first
amendment (one year in custody), and the maximum holding in residence
facility in the second amendment (20 months) were found unconstitution-
al by the Supreme Court and were annulled.

This case is a good example of how the Supreme Court stands on guard
for the fundamental human rights, whether the case involves Israeli citizen
or infiltrators and foreign workers.

Thank you for your attention.

PE3IOME

I/IBPEII/IAL He uMeeT NUCaHOM KOHCTUTYIIUU W KOHCTUTYIHOHHOI'O CYAQ. Ou
3daMMCTBOBAA 6pI/ITaHCKYI-O IIPAaBOBYIO CUCTEMY, 1 CYAeﬁHaﬂ cucreMa rocyaap-
CTBa COCTOHUT U3 MUPOBBIX CYAOB, OKPY>XHBIX CYAOB U1 BerOBHOFO CYAa.

BerOBHBIfI CYA paccMaTpUBaeT KaA0OOBI IO YTOAOBHBIM, I'PA’)KAAHCKUM K
AAMUHHUCTPATUBHEIM A€AdM, HO B OCHOBHOM 3TO o6pam;eH1/1ﬂ IIPOTHUB Hpa-
BUTEABCTBA U APYI'MX TOCYAAPCTBEHHBIX OPIaHOB. 2Tu O6pa]_L[eHI/I$I IIopa-
IOTCA T'Pa>XAAdHAMH, d TaKXXKe IIPABO3AIMUTHBIMUA OPraHU3aAIlUAMM.

Ha npoTsrkeHun MHOTUX AeT napAaMeHT M3pauad - KHecceT npuHUMaA 3a-
KOHBI, HallpaBAEHHBIE Ha YKpPENAeHHe U 3alIUTy OCHOBHEIX IIpaB. BepxoB-
HBIM Cyp IIOCTAHOBHA, YTO AIOOOE IepBUYHOE 3aKOHOAATEABCTBO KHecce-
Ta, KOTOpoe OyAET IPOTUBOPEUYUTE TOAOKEHUIM OCHOBHBIX 3aKOHOB, OyAET
MIPU3HAHO HEKOHCTUTYIIMOHHBIM.

Bepxosuel Cyp CTOUT Ha cTpake PyHAAMEHTAABHBIX IIPaB YEAOBEKE, Hec-
MOTpPs Ha TO, KaCAeTCsI AAHHOE AEAO IPDA’KAAGHUHA l3paumas mAm MHOCTPAH-
LIEB.

® HCJ 8425/13 Eitan — Israeli Immigration Policy Center v. The Israeli Government (22.9.2014); HCJ
8665/14 Desete v Minister of Interior (11.8.2015), Respectively.
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CYTAP AYAAM. KOHCTUTYITUOHHBIN CYA MOHIOAUUN

U3 CYOEBHOM INPAKTUKU
KOHCTUTYILIMUOHHOI'O CYIA MOHI'OJIUU
OTHOCUTEJIbPHO OBECIIEYEHUA
HE3ABUCUMOCTHU CYOEBHOMU BJIACTU

CYT'AP IYIJIAM

Ynen Koncmumyuyuonunoco Cyoa Mowueoauu

YBakaeMbIti [IpepcepaTenn!
YBakaeMble ydyacTHUKU KoHpepennun!

[To3BOABTE MHe TO3APABUTH HAUINX apPMAHCKUX KOAAer ¢ 20-reTHeM IIpU-
Hatusa KoHctutynuu ApMeHum u co3paHusg KorcturynuonuHoro Cyaa Ap-
MEeHWU.

Baaropapro Bac 3a TEOABIM NPHEM MW NPEKPACHYIO OPraHU3alUI0 3TOU
OYeHb Ba’)KHOU Me>KAYHApOAHON KOH(EpEeHIUN.

Koucrurynuonnsi Cyp MoHroann ObIA co3palH 1 uroaa 1992 ropa. Mory
C YBEPEHHOCTBIO CKasaTh, 4TOo KoHcTuTynmoHHbBIN Cya MOHIOAMM CETOA-
HS CTaA BA)KHOU MHCTUTYLIUEN AEMOKPATUYECKOTO PA3BUTUSA U HAAEKHBIM
3aIIUTHUKOM U rapaHTuel coOAropeHUs KOHCTUTYIIMU.

[To HalIeMy 3aKOHY Ka’KABIU I'PAKAQHUH MOHTOAWU MOJKET OOPATUTBCS B
KoucturynmonHeii Cya, ¢ Karo00M U 3agBA€HHEM, €CAM OH CUMTAeT, 4TO
uMeeTcsqa (PakT HapylleHWsa KOHCTUTYyIIMU IO AIOOBIM BompocaM. Ilapaa-
MeHT, [IpesupenTt, Ilpembep-munuctp, BepxoBubeii Cyp, ['eHeparbHBIN
IIPOKYPOPp MMeIOoT IpaBa oOpatutTbkcsa B KoHcTuTrynuoHHEIN Cyp ¢ odunu-
AABHOM IIPOCBEOOM II0 BOIIPOCAM, CBA3@HHBIM C AEITEABHOCTBIO I'OCYAap-
CTBEHHBIX OpTaHOB. VCHOAB3yS 3TH BO3MOJKHOCTH, KOHCTUTYIIMOHHBIN
Cya MoHroann mMeeT BO3MOXKHOCTb WUIPATh U UIPAeT HBIHE OOABIIYIO
POAB B YKpPeNAeHUU He3aBUCHUMOCTU OOBIYHBIX CYAOB. BoIlpoc o He3aBucCH-
MOCTH CYAeM pacCMaTpUBaeTCs He TOABKO B paMKaxX ero CAy’KeOHOro Ka-
OuHeTa, HO U BO BCeX OOCTOSATEABCTBAX €ro >KU3HU. AOKTPHHA O He3aBU-
CHUMOCTU CYA€M U CYAOB pa3BHUBAETCS, IIO-MOEMY, B ABYX HallpaBAEHUSIX:
BO-II€PBBIX, HE3@BUCHUMOCTb CAMUX CyAeM, 0 KOTOPOU MBI MHOTO T'OBOPUAU
3a 3TU ABa AHS, B CBI3M C UeM He XOUy IIOBTOPSATHCS, BO-BTOPBIX, 3TO Ca-
MOCTOSTEABHOCTE CYAOB BCeX MHCTAHIWM, T.e CyA CaMOM HU3KOU MHCTaH-
LMY AOAJKEH, IIOAUMHSASACH 3aKOHY, IPUHUMATL CaMOCTOSATEABHOE pellleHue.
[ToHgaTHE HE3aBUCHUMOCTH CYAelN, CAMOCTOSTEABHOCTH CYAOB AOAKHO OXBa-
TBIBaTh (PYHKIIMOHAABHYIO, MHCTUTYIIMOHAABHYIO U (DMHAHCOBO-COLIMAAbB-
HYIO CTOPOHBI BOIIpOCA.



Ansa obeclieueHNsI HEe3aBUCUMOCTU CyAeOHOU BAACTH KOHCTUTYLIMOHHOMY
Cyay HeoOxopuMa WIMPOKas 0a3a KOHCTUTYLIMOHHO-IIPABOBBIX HOpPM. B
crathe 49.1 Koncrurynum Monroauu ormeuaercs: "CyAbH 00AQAQIOT CyBe-
PEHHOM HEe3aBHCUMOCTBIO M IOAUMHSIIOTCS WCKAIOUHMTEABHO 3aKOHY'; B
cratbe 49.2 ormeuaercs: "[IpesupenT, [IpeMbep-MUHUCTP, YAEH ITPABUTEAD-
CTBa U 4yaeH BepxoBHoro I'ocypapcTBeHHOro Xypaaa, AOAKHOCTHBIE AWIA
FOCYAAPCTBEHHBIX YUPEKACHUM, ITAPTUMHOM, OOIIECTBEHHOU UAU AIOOOU
APYTOM OpraHM3alliy U UHBIX OPraHOB, OTAEABHBIE YAaCTHBIE AWIlA He MO-
I'yT BMeLINBATHCSA B AeSITEeABHOCTb CYAbU, UCIIOAHSIOIIEIO0 CBOU 00S3aHHOC-
Ti". B COOTBETCTBUU C 3THUM KOHCTUTYIIMOHHBIM IIOAOJKEHHEM OBLIA yTBe-
PKAEH OTAEABHBINM 3aKOH. [0 3TOMy 3aKOHY IIpM pacCMOTPEHUM AKOOOrO
AEAd CYABM U COCTaB CyAEU AOAKHBI 3aIIOAHSATH CIIEIIUAAbHYIO @HKETY, TAe
OTBEYAalOT Ha BOIPOC - UMEAU AU MECTO IOIBITKU BO3AEUCTBUS HM3BHE Ha
HEe3aBUCHUMOCTb CYAbU. 3allOAHEHME 3TUX aHKeT OyAET CIIOCOOCTBOBATH BHI-
SIBAEHUIO HAaAWYWS BO3AEWCTBUS M3BHE, M Ha 3TOM OCHOBAHUU CYAbS U
WHBbIE YYACTHUKU MOI'YyT OOpaTUThCa B KoHCTUTYyIIMOHHBIN CyA.

Xouy mpuBecTH OAMH (PaKT, KOTOPHIM CBS3aH C HapylIeHUeM ITOAHOMOYMS
CyAOB U CpoOKa Ha3HaueHus. [lo Hamremy 3akoHy [Ipe3waeHT CTpaHBI Ha3-
HayvaeT CyAeH IO IpeACTaBAeHHIO [‘eHepaabHOTO coBeTa cypoB. Ho caoBo
"Ha3HQUUTH HEeAb3sl NMOHHWMAaTh TaK, YTO 'KTO Ha3HayaeT, TOT yIIpaBAsgeT'.
[Mpe3upeHT Ha3HAYaeT Ha AOAKHOCTB CYABHM TeX KaHAMAATOB, KOTOPHIE yC-
IIeIHO CAAAU 3K3aMEHEI.

B 2015 ropy I'lpe3uaenT MoHTOAWM B CBSI3U C IpuHATHEM 3akoHa 'O opu-
AMYIECKOM CcTaTryce Ccyabr', 3akoHa 'O co3paHuMM CcyAd” M3AaA yKa3 00
YBOABLHEHUM C 3aHUMaeMOU AOASKHOCTH BCEX CyAeU M Ha3zHaueHUM 3aHOBO
CyAel B COOTBETCTBUM C HOBBIM 3aKOHOM, HO IIPU 3TOM OCTaBUA HeHa3Ha-
YyeHHBIMU 12 cyael, CCBIAASICh Ha TO, 9YTO Te SIKOOBI MMEIOT KaKue-TO Hapy-
HIeHUusA. ITO NPOTUBOPEYUAO cTaThe S1.4 KoHcTUTymu MOHTOANH, TAE TO-
BopuTcs: "CyAbsl AFOOOM MHCTAHITUM HEe MOJKeT OBITh YBOAEH, KpoMe KakK Ha
ocHoBaHuK KOHCTHUTYIIMU W 3aKOHA O CYAE, IO PEeIIeHNI0 KOMIIETEHTHOTO
cyAeOHOTO opraHa MAM IO coOCTCcBeHHOU Boae". JKanoba, mocTynuBIIas B
CBSI3U C 3TUM, CeMYaC HAXOAUTCS Ha 3Talle PacCMOTPeHUs. ITO 00CTOs-
TEeABLCTBO ObecliedyrBaeT Ba’KHYIO TapaHTHUIO MOATBEPKAECHUS HTPUHITAIA O
HEYBOALHEHUM CYABH, O €r0 HEe3aBUCUMOCTH.

[To 3akoHY O IOPHMAMYECKOM CTaTyCe IOPUCTOB, yTBepKAEHHOMY [lapaa-
MeHTOM MoHroanu 9 maprta 2013 ropa, CyAbM AOAKHBEI OBITH YA€HAMU Ac-
conmanuu IopucToB. [Ipn Accoruanuu IOPUCTOB AUCTBYeT AWCITUIIAWNHAD-
Has KoMuccusi. KoMmuccus uMeeT IpaBo MPUHSATH COOTBETCTBYIOIINE Mephl
AVICIIMIIAMHAPHOM OTBETCTBEHHOCTHU cyAel. B Koncturynmonnsiii Cyp noc-
TYIHAO 3asIBA€HUE, M pPa3BepHYyAaCh OUYeHb UHTEpPeCcHass AUCKYCCHUS IO IIO-
BOAY TOro (paKTa, 4TO B COCTaB KoMmccuu, MOMHUMO CYAEW, BXOAAT TaKKe
aABOKATHI, IPOKYPOPHL U APyTHe IOPUCTHI. DTO HapyIIaeT IOAOKeHUe 3a-
KOHA O TOM, YTO "NIPU MCIIOAHEHUU OOS3aHHOCTEU CYABH B XOAE CyAeOHO-
ro pa3bmpaTeAbCTBa He AOIYCKAeTCs ydacTue M3BHe'.
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CYTAP AYAAM. KOHCTUTYITUOHHBIN CYA MOHIOAUUN

Bce 3Tu npuBepeHHBIE IPUMEPHI SIBASIOTCS OAHUMM U3 CPEACTB obecIieye-
HUS HEe3aBUCHUMOCTHU CyAel OT BAMSHUS IIOAUTUYECKUX, F'OCYAaPCTBEHHEIX
U APYTHX OpraHM3alul U AOAKHOCTHBIX AWII.

B npominroMm ropy INapaamMeHT MOHTOAWM BBEIHEC pellleHNde O CO3AAHUU MeK-
Pa¥oHHBIX /aliIMauyHBIX/ CYAOB B PErMOHAABHOM (popMe, CIelUaru3upYyo-
LIUXCS II0 YTOAOBHBIM U I'PA’KAQHCKUM A€AAM - YTOAOBHBIN CyA aliMaKa HMAU
patioHa, rPA’KAQHCKUU CYA aiMaKa UAU PaliOHa - B IIeAdX COKOHOMUTH pac-
XOABL. B MOHTOABCKOM A€MCTBUTEABHOCTH B TeX HACEAEHHEBIX ITYHKTaX, KO-
TOPBIe HAXOAATCSI AAAEKO APYT OT Apyra M TAe IIAOXO pa3BUTa UHAPPACTPYK-
Typa, COCTOSHUE YXYAIIMAOCE TE€M, UTO I'Pa’KAaHE He MOIYT IIOAYUYUTH IIPs-
MOM AOCTYII K CYAY, IpsaMble yCAyTH cyAa. KoHctutynumonHueii Cyp MoHro-
AWM PacCMOTPEA 3TOT BOIIPOC, U BHIIIEHA3BAaHHOE pellleHre OBIAO aHHYAU-
POBAHO Ha OCHOBAHUU HapylIEHUS MOAOKeHUI KOHCTUTYIUM, YCTaHABAU-
BAIOIIETO, 4YTO "AeATeAbHOCTb CyAa (PHHAHCUPYeTCS U3 IOCyAapPCTBEHHOTO
6ropKeTa. ['ocyAapCTBO 9KOHOMUYECKU TapaHTHUPYeET AeITeAbHOCTh CyAad'.

3a 23 ropa cBoero cymectBoBaHus KoHctuTynumoHHEIM Cya MoHroaun
IPUHSAA K PACCMOTPEHUIO U Pa3peluA 27 3afgBA€HUMN U KAA00, IOCTYIIHB-
IIMX OT I'Pa’KAQH IO IOBOAY CAMOCTOATEABHOCTU CYAQ, He3aBUCHUMOCTH CY-
A€M, a TaK’Ke 3allIUTHl 3aKOHHBIX IIPAB U MHTEPECOB I'Pa’KAQH CYAOM.

Bompoc o aelicTBUSX UAU Oe3AeNCTBUM AOAKHOCTHBIX AUIL, CBSI3@HHBIX C
HapYyIIeHUSAMUA KOHCTUTYIIUOHHBIX HOPM, CTaHET BOIIPOCOM, IIOABEAOM-
ctBeHHBIM KoHcTutynmoHnHoMy CyAy, €CAU CYABS CYAA AIOOON WHCTAHITUU
UAM ATOOOM IPa’kKAQHWH, JKEAQIOIINM II0AAQTh 3asdBAEHUE UAM JKAro0y O pas-
pellleHNH CIOPHBIX BOIIPOCOB, HIPEABIBAT 3asiBACHHE HWAM Kar00y Ha ero
paccMOTpeHre U pa3pelieHue.

Koucrurynuga Mouroaun raacut, 9To CoBeT CYAOB MMeeT IIPaBO IIAAHUPO-
BaThb OIOAKET ACATEABHOCTU U UHBECTHULIVMU CYAOB BCEX MHCTAHUIUU U YIIOA-
HOMOYEH BHECTH €ro Ha paccMoTpeHme Beamkoro I'ocypapcTrBeHHOro Xy-
panq, IO3TOMY MOIY CKa3aTh, YTO CyA MOHTOAUM UMeeT 3KOHOMHYECKYIO
CaMOCTOSTEABHOCTD, OCYIIECTBASAS Pa3pabOoTKy OIOAKETa CBOEU AedTeAb-
HOCTH.

OO0111en3BeCTHO, 4TO M3-3a MAaACHUS IJeHbl Ha ChIpbe U IOAE€3HBIE HCKOIlae-
MBle Ha MHUPOBOM DBIHKE HACTYIHA 3KOHOMHUYECKHM Kpusuc. Ho po cux
IIOp He OBIAO pa3roBOopa O COKpAllleHUM OropkeTa CyAOB UM (pHHAHCOBOIO
obecrieueHuda cypeit. Ho g AOIIyCKaro BO3MOKHOCTb COKPAlleHUsT KPYITHBIX
KAIIUTAAOBAOKEHUN B chepy CyAeOHOU BAACTH.

BBuaAy TOro, 4To He OBIAO ITOAYYEHO HUKAKUX KAar00, HUKAKHUX 3asgBA€HUM
UAU COOOIIEeHUM IIO BBIIIEYIIOMSHYTHIM JKM3HEHHO Ba>XHBIM BOIIPOCaM,
MO>KHO CAEAQTh BBIBOA, UYTO MBI He B IIOAHOM Mepe UCIIOAB3YeM UAU He HC-
yepIblBaeM BO3MoOKHOCTU KoHcTuTynuy, 3akoHa o Koncrurynmonaom Cy-
A€ UAU Ke BCE HAET XOpOoIo ANOO HapylleHHs MOAOOHOTO POoAa@ BOOOIIe
He AOIyCKaloTcs. XOTeAOCh Obl BEPUTH B IIOCAEAHEE.



SUMMARY

The Constitutional Court of Mongolia has become an important institution
of a democratic system and a reliable guarantee of the Constitution. The
Constitutional Court of Mongolia plays an important role in strengthening
the independence of the ordinary courts.

According to the Constitution of Mongolia, the Constitutional Court of
Mongolia is the guarantee of the strict observance of the Constitution.
However, the Constitutional Court is not empowered to consider cases on
its own initiative, without relevant applications from citizens or requests of
the competent authorities or entities.

The issue of the independence of the judge is considered not only in the
scopes of judicial duty, but also in all the circumstances of his/her life, e.qg.
professional, personal, administrative, political and economic independ-
ence of the judge.

According to the legislation of Mongolia, the President shall be authorized
to appoint the judges. However, the term "appoint" does not presume that
the President may control them.

The judicial practice of the Constitutional Court of Mongolia is aimed at
ensuring the independence of judges, and guaranteeing their protection
from political, governmental and other interferenc.
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CTAHUNCAAB AAHUAIOK. KOHCTUTYIIVMOHHBIN CYA PECITYBAVIKH BEAAPYCH

O KOHCTUTYILIMOHHO-IIPABOBBIX OCHOBAX
HE3ABHUCHUMOM CYOIEBHOMU BJIACTH
B PECITYBJIUKE BEJIAPYCH

CTAHUCJIAB TAHUJIIOK

Cyova Koncmumyyuonnoeo Cyoa Pecnybauxku benapyco

YBakaeMble ydyacTHUKU KoHpepernum!
AaMbl 1 rocmopa!

1. B Korcturynum PecnnyOanku beaapychk IPOBO3TAAQIIEH IIPUHIUIL CAMOC-
TOATEABHOCTH U HEe3aBUCHUMOCTHU BeTBEM BAACTH. B COOTBETCTBUHU CO CTATh-
et 6 OCHOBHOIO 3aKOHA roCyAapCTBeHHas BAACThb B PeciiyOauke Beaapych
OCYIIEeCTBASETCS Ha OCHOBE Pa3sjpeAe€HHUsI ee Ha 3aKOHOAATEABHYIO, MCIIOA-
HUTEABHYI0O U CyAeOHYI0. 'ocypapCTBeHHBIE OpraHbl B IIPEAEAdaX CBOUX
IIOAHOMOYHMU CaMOCTOSATEABHBL: OHM B3aMMOAEUCTBYIOT MeXKAYy €000,
CAEP’KMBAIOT U YPAaBHOBEIIMBAIOT APYT ApyTa.

B HacTodlee BpeMd CYAe6HYIO CucTeMy B BeAaPYCI/I COCTABAAIOT:

KOHCTHTVHHOHHBIﬁ CYA - Opran CYA66H01"O KOHTPOAA 3a KOHCTHUTYIIHOH-
HOCTBIO HOPMATHUBHLBIX IIPABOBBIX AKTOB B I'OCyAdpPCTBE, OCYLL[QCTBJ\E[IOHH/II\/’I
CYA96HYIO BAAQCTB IIOCPEACTBOM KOHCTUTYIIMOHHOI'O CYAOIIPOM3BOACTBQ,

CyAbL O6H_IeI>'I IOPpUCAUKINY, OCYIIEeCTBALIOIINEe IIpaBOCyAHi€ ITOCPEACTBOM,
T'Pa>XxpAaHCKOTO, YTI'OAOBHOTO, XO3SIUCTBEHHOTO U AAMUHUCTPATUBHOTO CY-
AOITPOU3BOACTBA.

Panee B cyapeOnyIO cucteMy PecniyOAauku Beaapych BXOAMAU TaKKe XO35U-
CTBEHHBIE CYABI, OAHAKO B 2013 ropy B paMKax NPOBOAMMOM B CTpPaHe Cy-
AeOHO-TIPaBOBOM peOpMEBI B pe3yAbTaTe oO0bepnHeHUsA BepxoBHoro Cypaa
u Beicmiero Xo3sarctBeHHOro Cyaa OBIA OOpPa30BAH €AWHBIM BBICHIMM CY-
AEOHBIN OpraH II0 I'Pa*kAQHCKUM, YTOAOBHBIM, aAMUHUCTPATUBHBIM U KO-
HOMHWUYECKUM AeAaM - BepxoBHEI Cya, BO3TAABAGIONIUN CUCTEMY CYAOB 00-
men ropucpuknuu Pecniyoamku benaapycs.

Torpa ’Ke XO34UCTBEHHBIE CYABI OOAacTel (ropopa MuHCKa) ObIAM IIpeoO-
pa3oBaHbl B 3KOHOMHUYECKHE CYABI oOAacTel (ropopa MUHCKA), @ BOEHHBIE
CyABl YIIPa3AHEHHL.

Bepxosuelt Cyp OBIA HAAEAEH IIOAHOMOYHUSAMH II0 OPraHU3allMOHHOMY, Ma-
TEePUAABHO-TEXHUUECKOMY M KaApPOBOMY OOeCIIeUYeHUIO AEATEABHOCTU CY-
AOB OOIIIel IOPUCAHUKIIUN C OAHOBPEMEHHBIM MCKAIOUEeHUEM COOTBETCTBYIO-
mux QYHKOUN U3 KoMIleTeHIUn MuHucrepcTBa roctunuu. Ha Hero Bosao-
JKeH TaK’Ke BEAOMCTBEHHBIM KOHTPOAB 3a COOTBETCTBHEM AESTEABHOCTU
CyAOB OO IOPUCAUKINUU TPeOOBAHUSAM 3aKOHOAATEABCTBA.



7Ku3Hb 11okasana, 4To BEIOpaHHasd MOAEAb HAIIMOHAABHOI'O CYAOYCTPOMCTBA
oIlpaBAaAa OXKUAQHUSA IOPUAMYECKOTO cooOmiecTBa. HaxokpeHMe Bcex
chep mpaBocypus mop oOmuUM KOHTpoAeM BepxoBHoro Cypa IIO3BOASIET
AOOUBATBHCSA €AMHOOOPA3HOMN CYA€OHOUM NPAKTUKU IIPU IPUMEHEHUU CyAd-
MU HOPM Pa3AMYHOM OTPacCA€BON NMPUHAAAEKHOCTU.

HemanoBa>kHO TaK’Ke, YTO CErOAHS MOAHOCTBIO MCUYE3AM CIOPHI O TTOABE-
AOMCTBEHHOCTU UAU IOACYAHOCTH TeX UAM MHBIX KaTeropuii per. O6bepu-
HeHHasl cypeOHasl cucTeMa IOoA €AWHBIM PYKOBOACTBOM Ooaee 3(pdeKTUB-
Ha U paljioHaAbHA B YIIPABA€HUM, COAEP’KUT IIMPOKHE BO3MOKHOCTHU AASI
MaHEBpPa B KAaAPOBOM M (PMHAHCOBOM OOeCTIeueHUH.

2. B AeMOKpaTHYeCKOM Tr'OCyAAPCTBe CypaeOHAasd BAACTh, KaK U APyTrHe BeTBU
BAACTH, IIPU3BaHa CAYKUTH OOIIeCcTBY. Byaydn HapeAeHHOM MOAHOMOYMS-
MU IO KOHTPOAIO 3@ AESTeABHOCTBHIO BCEX OCTAaAbHBIX BETBEHM BAACTH, CY-
AeOHasi BAACTh HYKAQETCSI B OCOOBIX TapaHTHUSIX HEBMeIIaTeAbCTBa B OTII-
paBAeHUEe IIPaBOCYAUS.

[TpuHIUD HEe3aBUCUMOCTU CypAeOHOU BAAaCTHU B PecniyOauke Beaapych 3ak-
penAeH Ha KOHCTUTYIIMOHHOM ypoBHe. CoraacHo cratee 110 KoucTuTy-
oy CypAbUu IIPU OCYHIECTBACHUU IIPABOCYAUSd HE3ABUCHUMBI U IIOAYNHSIIOT-
Csl TOABKO 3aKOHY; KaKOe-AMOO BMEIIAaTEABCTBO B AESITEABHOCTB CyA€H IO
OTIIPABA€HUIO IIPABOCYAUSA HEAOIIYCTHMO U BAe€UEeT OTBETCTBEHHOCTL IIO
3aKOHY.

AaHHBIE IIOAOKEHHUS HAIIAU pa3BUTHE B COOTBETCTBYIOIIMX HOpMax Ko-
AEKCa O CYAOYCTPOUCTBe U cTaTryce cypel, npuHaToro B 2006 ropy (paree
- Koaekc).

Tak, B COOTBETCTBUU C 4aCTbIO BTOPOU cTaThu 85 Koapekca He3aBUCHUMOCTH
CyA€ll U HApOAHBIX 3acepaTeArel o0eCIeurBaeTCsl YCTAHOBAEHHBIMU 3aKO-
HOAQTEABHBIMM AKTaMM ITOPSIAKOM KX Ha3HAuYeHUs (MU30paHUs, yTBEpiKAe-
HHS), IIPUOCTAHOBACHMS M IIDEKpAllleHUs ITOAHOMOYNM, HEIIPUKOCHOBEH-
HOCTBIO, IIPOIIeAYPOU PACCMOTPEHUS AeA U BOIIPOCOB, TAMHOM COBEIaHUs
IIPX BBIHECEHUM CYAeOHBIX IIOCTAHOBAEHHMU M 3allpellleHreM TpeOoBaThb ee
pasraallleHus], OTBETCTBEHHOCTBIO 3a HeyBaKeHUe K CYAy MAM BMelllaTeAb-
CTBO B €Ir0 AeATEeAbHOCTb, UHBIMHU I'apaHTUSIMH, COOTBETCTBYIOLIUMU CTATY-
Cy CyAeU M HapOAHBIX 3acepaTeAel, a TakKKe CO3AaHMeM HajpAesKallluX Op-
TraHU3AIUOHHO-TEXHUYECKUX YCAOBUMU AN ACATEABHOCTU CYAOB.

BosaelicTBue B Kakou-AubOO (popMe Ha CyAel M HApPOAHBIX 3acepaTereil C
IIEeABI0 BOCHPENSATCTBOBATH BCECTOPOHHEMY, IOAHOMY U OOBEKTUBHOMY
PacCcMOTPEHUI0 KOHKPETHOTO AeAd MAU AOOUTHCS BbIHECEeHUSI He3aKOHHOTO
CypeOHOrO TOCTAHOBAEHUS BAeYeT 3a COOOM OTBETCTBEHHOCTDH, YCTAHOB-
AEHHYIO 3aKOHOAAQTEABHBIMU aKTaMM (YacTh TPeThsl yKa3aHHOM cTaThu Ko-
AEKCa).

YacTbio yeTBepTOH cTaThi 85 Kopekca MpeAyCcMOTPEeHO, YTO CPEeACTBa Mac-
COBOM mMH(QOpMaIny He BIIPaBe MpeApeliaTbh B CBOMX COOOIIEHUSAX Pe3yAb-
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CTAHUNCAAB AAHUAIOK. KOHCTUTYIIVMOHHBIN CYA PECITYBAVIKH BEAAPYCH

TaThbl CyA€OHOrO pa3dUpPATEABCTBA 110 KOHKPETHOMY AEAY MAM UHBIM OOpa-
30M BO3AEMCTBOBATh Ha CYABIO MAU HApPOAHOT'O 3aCeAaTeAs.

Kpome Toro, B Kopekce copep>kaTcsa HOPMBL O HECMEHSIeMOCTH CyAel U ra-
PaHTUSIX UX HEIIPUKOCHOBEHHOCTHU (cTaTbu 86-87).

B Koaekce Tak>Xe AETAaAbHO PerAaMeHTHPOBAHBI BOIIPOCHI CTaTyca CyAek
(ctatha 84), mopbOpa KAHAWAATOB Ha AOAJKHOCTB CYAbHM (cTaTbu 94 - 98),
Ha3HaueHUus cypen (ctaThsa 99), HOBHIIEHUI UX KBaAu(puKauum (ctaTbu 32,
37, 48 u Ap.), TlepeBOAA HA APYTYIO AOAKHOCTBH UAM B APYTOU CYA (CTaThs
86), mpekpalleHns IOAHOMOYUM CYAbM (cTaTbs 124) u Ap.

Cratreli 128 Kopekca 3akKpelnAeHO IOAOKeHHe 00 obeclieueHUN TOCYyAap-
CTBEHHOU 3AallIUTHI CYAEU U HAPOAHBIX 3acepaTerel. boaee moppoOHO AaH-
HBIE BOIIPOCHI pPerraMeHTHPOBaHBI 3akKoHOM oOT 13 aekabps 1999 ropa "O
TOCYAAPCTBEHHOU 3allIUTE CYAEHN, AOAKHOCTHBIX AUI] IPABOOXPAHUTEABHBIX
¥ KOHTPOAMPYIOIIUX (HAA30PHBIX) OPTraHOB, COTPYAHUKOB OpTraHa rocyaap-
CTBEHHOM OXPAaHBI'.

Coraacuo cratbe 99 Kopekca CypbM CYAOB OOIeN IOPUCAUKIIMM Ha3HaYa-
IOTCS Ha AOAKHOCTH [IpesupenTom PecniyOamku beaapych CPOKOM Ha IATh
A€T M MOTyT OBITh Ha3HAUE€HBI HA HOBBIM CPOK HMAM O€CCPOYHO.

Yro kacaerca cyper KoucrturynuoHHoro Cyaa, TO MX He3aBUCHUMOCTh
obecneynBaeTCs OCOOBIM IIOPIAKOM Ha3HAdYeHUsd, CPOKOM UX IIOAHOMOYUMH,
BBICOKUM COLIMAABHEIM CTaQTyCOM, AOCTOMHBIM MaTepUaAbHBIM OOecIleueHN-
eM, IIpaBOBBIM MMMYHUTETOM, OCOOBIM IIOPSIAKOM IIpeKpallleHus TOAHOMO-
Uni U MIPUBAEUEHUS K OTBETCTBEHHOCTH.

B cooTBeTCTBHM C 3aKOHOAAQTEABCTBOM IIECTh CyAed KOHCTUTYIIMOHHOTO
Cyaa HazHauaroTcs [Ipe3upeHToM PecniyOAuku beaapych, IIeCTh CyAed U3-
oupatorca CoseroM Pecniyoauku. I'lpeaceparers Koncrurynuornsoro Cyaa
HasHavaeTcsa [Ipe3upenTom c coraacusa Cosera PecnmyOaukm.

Cyapn KoncturymuonHoro Cyaa PecniyOauku beaapych HazHavaioTcs (M3-
oupatorcd) Ha 11 AeT ¥ MOT'yT OBITH Ha3HaUYeHH! (M30paHbl) Ha HOBBIN CPOK.

IIpeapeabHBIN BO3pacT yaeHOB KoHctuTyrmonHoro Cyaa - 70 aer.

3. B neadx ykpenaeHus CypeOHOU CHCTeEMBI, OO0eCledYeHUsT CaMOCTOSATEAD-
HOCTM U HEe3aBUCUMOCTH CYAeOHOM BAACTU 3aKOHOAATEABHBIMU aKTaMu
IIPEAYCMOTPEHO 0Opa30BaHUE OPraHOB CYAEUCKOTO COOOIECTBa, KOTOPHI-
MU SBASIIOTCS: Chbe3p cyper PecniyOamku Beaapych, PecniybaukaHCKUM Co-
BEeT CyAeH, KOH(epeHIUN CyAeH, KBaAM(DUKAITMOHHBIE KOANETUU CYAEH.

Hanpumep, KBaAM(PUKAMOHHBIE KOAAETHM CyAeM OOpAa3yroTCsd B IIEAdX
IIOAAEPIKAHUS BBICOKUX CTAHAAPTOB IIPOMECCUOHAABHBIX U MOPAABHBIX Ka-
4ecTB CyAeH, 3aKpelnreHHBIX B Kopekce yectu cypbpu PecniyOauku beaa-
pyCh', YCHUA€HUSI TapAaHTUM WX HE3aBUCUMOCTH, IOBBIIIEHUS OTBETCTBEH-

! KopeKkc 4ecTH cyabH, IPUHATHIN Ha I chespae cyaett Pecrrybauku Beaapych 5 pekabpsi 1997 r., ycra-
HaBAMBAeT IIPABUAA IIOBEACHUSI STMUECKOTO XapaKTepa, 00s3aTeAbHbIe AT KaKAOrO CyAbu Peciry6-
AuKK benrapychk He3aBMCHMO OT 3aHMMAaeMOM AOAKHOCTH.



HOCTH U AUCIUIIAWHEL B paboTe CYAOB U CyA€M U BBICOKOTO IIPEeCTHXXa Cy-
AEUCKOI'O TPYAQ.

OCHOBHBIMU 3aAd9aMU KBaAI/Iq)I/IKaIJ;I/IOHHBIX KOAAETUM CYAefI SABAAIOTCA:
IIpOBEeAeHMEe aTTeCTalluu CYAeﬁ C y9eTOM ux Hpoq)eCCHOHaABHOFO YPOBHA,
OCyIIeCTBACHUEe AUCIHUIIAMHAPHOTO IIPOM3BOACTBA B OTHOIIIEHUN CYAeI\/’I;

obeclieueHre WCIOAHEHMS peIIeHNuU OpPraHOB CYAEWCKOIO COOOIIecTBa
(ctaTess 169 Koaekca).

B 3aBucuUMOCTH OT YpOBHA IIPOECCUOHAABHEBIX 3HAHUM, CTa’Ka, OIBITA pa-
OOTHI ATTECTYEMOI'O CYABU M 3aHMMAEMOU UM AOAKHOCTU KBAAUPUKALUOH-
Hasg KOAAETUSI CyAelM MOJKeT IIPUHSATh, B YACTHOCTHU, CAEAYIOIINe 3aKAIode-
HUS:

- O BO3MOJKHOCTHU IIPHCBOEHUS CyAbe O4YepeAHOI'o KBaA_I/Iq)I/IKaH;I/IOHHOFO
KAAQcCcCa,

- O BOBMOXHOCTHU IIPUCBOEHUS CyAbe 0OoAee BBICOKOTO KBaAI/I(bI/IKaU;I/IOHHO-
'O KAACCaq,

00 ocTaBA€HUU CyAbe paHee IIPUCBOEHHOT'O KBa]\I/I(bI/IKaIlI/IOHHOFO KAAQCCq,

- 0 HAAUYMHK OCHOBaHUMN AN TIOHWDKeHUd CyAbU B KBaAI/ICpI/IKaL[I/IOHHOM
KAaQcce;

00 OTCpOYKe aTTeCTalluU Ha CPOK He OOAee IIECTU MEeCSIEB;

- O HECOOTBETCTBUHU CYAbU 3@aHMMAeMOM AOAKHOCTHU C XOAAQTaNCTBOM 0O
OCBOOOKAEHHUHU ero OoT AOAKHOCTU (ctaThd 105 Koaekca).

Bce aTo CBUAETEABCTBYET O BBICOKOM POAKM OpPIraHOB CYAeﬁCKOFO COO6U.I;€-
CTBa B IIOAAEPXKAHHWU AaBTOpPUTETA CYAQ6HOI>1 BAACTH, obecIlieueHUur COOAIO-
A€HUA CYABIAMU B UX HpOCbeCCI/IOHaABHOfI ACATEABHOCTH M AMYHOM IIOBEAE-
HUN Tpe60BaHHfI, IIPEABABAAEMBIX K HUM KOHCTPITYL[PIQIZ 1 MHBIMHW aKTaMH
3aKOHOAATEABCTBA PeCHY6]\I/IKI/I BeAapYCB, 3alurTe IMpaB M 3aKOHHBIX MHTEe-
pecoB CYAeI\/’I, COAefICTBI/II/I pearmn3annm I‘apaHTI/Iﬁ X HEe3dBHUCHMOCTHU U
HEIIPMKOCHOBEHHOCTH.

Bakuertiras COCTAaBALAIOIIIAA HE3dBUCHUMOCTHU CYAQ6HOI‘/'I BAACTHU - HE3AaBUCH-
MOCTB ee 6IO,A,}KeTa, KOTOpas 3aKpellneHa Ha 3dKOHOAATEABHOM YPOBHE.

Coraacao craTtbe 190 Kopekca chnHaHCcupoBaHue cypoB PecnniyOauku bena-
PYChb OCYIIIECTBASIETCSI 3a CYEeT CPEACTB PeCcHyOAMKaHCKOro OlopykeTa U
AOAKHO 00eCIieunBaTh BO3MOKHOCTE 3(P(PEKTUBHOIO M HE3aBUCUMOI'O OCY-
LIECTBACHUS IIPABOCYAUSI B COOTBETCTBHU C 3aKOHOAAQTEABHBIMHU aKTaMU;
Pacxoabl Ha COAEpIKaHWe CYAOB IIPEAYCMATPUBAIOTCS B PECIyOAMKAHCKOM
OIOAJKETe Ha OYepeAHOM (PUHAHCOBBLIU TOA OTAEABHBIMM CTpPOKaMu. Takoi
JKe IOAXOA YCTAHOBAEH U B BropskeTHOM Koaekce.

4. Poas KoncturynimonHoro Cyaa B YKpeIIA€HUU He3aBUCUMOCTH CYA€OHOU
BAACTU B PecriyOanKe BeaapyCh BBITEKAET U3 €r0 KOMIIETEHIIUU U CTOSAIIINAX
rmepeA HUM 3aAad.
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B cooTBeTCTBUU C 4aCTBIO 4eTBepTOM CTaTbU 116 KOHCTUTYIUM U YaCThEO
nepsou cratbu 22 Kopekca KoHcTuTynuoHHBIN Cya AdeT 3aKAIOUEHUS O
KOHCTUTYLIMOHHOCTH HOPMATUBHBIX IIPABOBBIX aKTOB B T'OCYAApCTBE IIO
npeproxeHusaM Ilpesupenta, [laraTer npepcraButerert u Cosera Pecy06-
auku HammonaapHoro cobOpanus, BepxoBHoro Cyaa, CoBeta MUHUCTPOB.
AaHHaa pyHKUa pearnsyercs KoHCTUTYyIMOHHEIM CyAOM B IOPSAKE MOC-
AEAYIOIIero KOHCTUTYIIMOHHOTO KOHTPOASI B COOTBETCTBUM C 3akKoHOM "O
KOHCTUTYIIMOHHOM CYAOIIPOM3BOACTBE".

Kpowme toro, KorcturynmoaHelM CyaoM ¢ 2008 ropa ocyiecTBAsieTcsT 0051-
3aTeAbHBIN TPEeABAPUTEABHBIN KOHCTUTYIIMOHHBIM KOHTPOABL 3aKOHOB, IIPU-
HATBEIX [lapraMeHTOM, A0 ITOATUCAHUS UX [Ipe3mpeHTOM.

B cooTBeTCcTBUU C YKa3aHHBIMU NOAHOMOUMIMHU KOHCTUTYIIMOHHBIM CyAOM
33 YKa3aHHBIM IIepHOA OBIA IPOBEPEH Ps) 3aKOHOB, PETYAHPYIOIIUX pPas-
AUYHBIE aCIIEKTHl CyAeOHOU AeATeABHOCTH B PecnyOauKke Benapycs.

B HacTogmee BpeMd TOTOBUTCA HOBas pepakiusa Kopekca o CypAOyCTpPOU-
CTBE U CTATyCe CyAeM, KOTOPHIU TaKkKe OyAeT NpoBepeH KOHCTUTYIIUOH-
#HeiM CyAOM Ha OpeaMeT eTO0 KOHCTUTYIIMOHHOCTH.

B 3akaroueHmEe XOTEAOCH OBl OTMETHUTBH, YTO B CBOUX PeEIIeHUAX U (popMmy-
AUPYEeMBIX B HUX IIPABOBBIX NO3UIMAX KOHCTUTYIIMOHHBIN Cya, UCXOAS U3
IPHUHINIIA BEPXOBEHCTBA IIPaBa, IIyTeM BBISIBA€HUS KOHCTUTYIIMOHHO-IIPA-
BOBOTO CMBICAA HOPM 3aKOHOB U UHBIX HOPMATHUBHEIX IIPABOBEIX aKTOB
CIIOCOOCTBYEeT BEIPAOOTKE IIPABOBBEIX MEXAHW3MOB PeaAM3aliid KOHCTUTY-
IIMOHHEBIX IIOAOJKEHUM, B TOM YUCAE 3alUTHl TAKOM Ba’KHEMIIel KOHCTUTY-
IIMOHHOM IEeHHOCTH, KaK HE3aBHCHUMOCTL CypAeOHOM BAacTU B PecnyOauke
Beaapycs.

Baaropapro Bac 3a BHUMaHUe.

SUMMARY

Earlier economic courts were included in the judicial system of the
Republic of Belarus, but in 2013 in the framework of the country's judicial
and legal reform due to unification of the Supreme Court and the Supreme
Economic Court, the Supreme Court as a single supreme judicial body for
civil, criminal, administrative and commercial courts was established,
which leads the system of courts of general jurisdiction of the Republic of
Belarus.

The Supreme Court has the authority on the organizational, logistical and
personnel support of courts of general jurisdiction while excluding the
respective roles of the competence of the Ministry of Justice. It is also
authorized to conduct departmental control over the compliance of the
activity of courts of general jurisdiction of the legal requirements.



The practice has shown that the chosen model of the national judicial sys-
tem has met the expectations of the legal community.

The principle of independence of the judicial power in Belarus is secured
at the constitutional level. According to Article 110 of the Constitution,
judges are independent in administering justice and subject only to the
law; any interference in the work of judges in administering justice is inad-
missible and punishable by law.

These provisions were developed in the relevant rules of the Code on
Judicial System and Status of Judges, adopted in 2006.

In order to strengthen the judicial power, for ensuring the independence
of the judicial power the legislative acts provide formation of the judicial
power, which are the Congress of Judges of the Republic of Belarus, the
National Judicial Council, Judicial Conference and the qualification board
of judges.

Role of the Constitutional Court in strengthening the independence of the
judiciary in Belarus derives from its competence and its tasks.

In accordance with Part 4 of Article 116 of the Constitution and Paragraph
1 of Article 22 of the Code, the Constitutional Court determines the con-
stitutionality of normative legal acts in the state on the propositions of the
President, the House of Representatives, the Council of Republic of the
National Assembly, the Supreme Court and the Council of Ministers. This
function is exercised by the Constitutional Court in the exercise of subse-
quent constitutional review in accordance with the Law "On Constitutional
Proceedings."
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POJIb OPTAHA KOHCTUTYLHUOHHOI'O
KOHTPOIJIS1 B PASBUTUHU
ITPABOBOI'O TOCYIOAPCTBA

MAXKAM MAXMYIO30OA

Ilpedcedamens Koncmumyuyuonnoeo Cyda Pecnybauxu Taodxcuxucmarn

YBakaeMbIti [IpeapcepaTenn!
YBakaeMble y4acTHUKU MeKAyHapoApHoOTro dopymal

AaMbl U rocrmopa!

ITpesxpe BCEro MO3BOABTE AUYHO OT Ce0A U OT MMeHU KOHCTUTYIIMOHHOTO
Cypa Pecniybamku TapXKMKHCTAH ITO3APABUTH Bac, yBa’kaeMbIN ApPYTIOHSH
Faruk l'apyuieBud4, u BeCb KOAAEKTUB KoHcTuTynuoHHOro Cyaa Apy’KecT-
BEHHOI'0 HaM rOCyAapCTBa APMEHHHU CO 3HAaMeHATEeAbHBIMH IIPA3AHUKAMU -
20-retuem npuHATHS KoHcTurtynum PecnyOamku Apmenus m 20-aetuem
oOpasoBanuga KoHctutynuonHoro Cyapa ApMeHUM U IIOKeAaTh BceM Bam
3A0POBBb¢, OAATOIIOAYYHMS M YCIIEXOB BO OAAro obecneYeHus BEPXOBEHCTBA
Kouctutynum PecnnyOArkyu ApmeHU.

Tak>ke x04y BBIPa3UTh CAOBa OAAroA@pHOCTU OpPraHM3aTOpaM AAHHOTO
Me>XXAYHApOAHOIO (popyMa 3a ero TIIaTEeAbHYIO IIOATOTOBKY W 3aMedaTeAb-
HYIO OPTraHM3alluio, a TaK)Xe 3@ PaAYLIHBIM IIpueM, KOTOPHIM UyBCTBYeTCS
C IIEPBOTO AHS HAIEro NPUOBITHUSA B YyAECHBIU ropop Epesan.

YBakaeMble yyacTHUKU KoHdepeHun!

OpHOM U3 (PYHAAMEHTAABHBIX IIEHHOCTEHW OOIIecTBa SBASIETCS ITPaBOBOE
TOCYAQPCTBO, B KOTOPOM WAEU UM MPUHITUIEI 00eCIIeuYnBalOT MPUOPUTET 3a-
KOHQ, TapPaHTUU PeaAn3aluy NpaB U CBOOOA YeAOBEeKa M BO3MOIKHOCTH OC-
TMapyBaHUS 3aKOHOB C I[EABIO YCTAHOBAEHUS UX KOHCTUTYITMOHHOCTH, T.€.
COOTBETCTBUSI ITPaBY.

Pa3BuTHEe TpaBOBOrO TOCYyAQPCTBA MPEATIOAATAET HEYKOCHUTEABHOE COOAIO-
A€HUe TTOAOKeHUU KOHCTUTYIUH, BEICTYHAIOEeN B KaueCTBe IPaBOBOM OC-
HOBBI BCEU TOCYAQPCTBEHHOCTH M OOIIECTBEHHOM AEATEABHOCTH B CTPAaHe.

B mpaBoBOM rocypapcTBe CUCTeMA OTHOIIEHUM BAACTh-OOIECTBO-IPa’XAA-
HUH IIOCTPOE€Ha ¥ (PYHKIIMOHMPYET Ha OCHOBE IIPUHIIUIIOB, IIEHHOCTEN U
HOpPM IIpaBa. B TakKoM rocypapcTBe yAeAsdeTcs 0co0Oe BHHUMaHUE (POPMHU-
POBAHUIO MHCTUTYTOB, 00ECIEeUYNBAIOUINX BEPXOBEHCTBO IIpaBa, OOIIecTBa
U TOCypapCTBa, IIpaBa M CBOOOABI UYEAOBEKA M TPAKAQHUHA, IIPABOBYIO
opMy B3aMMOOTHOIIEHNN WHAWBUAQ, @ TAK)KE CIIOCOOCTBYIOIINX OPTraHU-
3aIlUM TOCYAAPCTBEHHOU BAAQCTU HA OCHOBE IPUHINAIA PA3AEAEHHS BAAC-
Tel, IOAYMHEHHOCTH BAACTHU IIPABY.



OpHOU M3 Ba’KHEUIINX [IOAUTHUKO-IIPABOBBIX UAEH, XapaKTEPUIYIOIUX II0-
HSTHE IIPaBOBOTO TOCYAApPCTBQ, NPH3HAETCS "'BEPXOBEHCTBO 3aKOHa BO
Bcex cepax OOIIeCTBEHHOMN >KU3HU', U €€ HepyIINMOCTb 3aKPEIAsSeTCs B
KoHCTUTYyIIMU CTpaHBl, PaclIpPOCTPaHIgsaCh Ha APyI'He 3aKOHBI U HOpPMAaTHB-
HBIE aKThl.

KoHcTuTynua sBAseTCd ILeHTPOM IPaBOBOM cucTeMbl. Ha ee ocHOBe c03-
AaeTcs MeXaHN3M 3aKOHHOCTH B IIDABOBOM I'OCYAAPCTBE, O YeM CBUAETEAD-
crByeT cTarbd 10 KoHcTuTynuu Tap)KUKKUCTaHa, B COOTBETCTBUU C KOTOPOU
"Koncturynusa Tap)KUKHUCTaHa OOAAAAeT BBHICIIEN IOPUAUUYECKOM CUAOH, ee
HOPMBI UMeIOT IIpSIMOe A€MCTBHe. 3aKOHBI U ApyrHe IIpaBOBBEIE aKThl, IIPO-
TUBOpeualliee KOHCTUTYIIUN, HE UMEIOT IOPUANYECKOMN CUABL".

B npaBoBOM rocypapcTBe obOecnedeHre U OXpaHa AeMCTBUS NIPUHITUIIA BEp-
XOBEHCTBA KOHCTUTYIIUM, B YACTHOCTH HEYKOCHUTEABHOE COOAIOAeHWe
KOHCTUTYIITUOHHBIX IIPEAIIMCAHUM, OCYIIECTBASIOTCS OpPTaHOM CyAeOHOro
KOHCTUTYIITUOHHOTO KOHTPOAS U B IIEAOM BCeM CHUCTEMOMN CYAOB IIPAaBOBOIO
rocypapctBa. CypeOHasd BAACTh, OXpaHdsd NpPaBO, IPABOBBIE YCTOM TOCY-
AAPCTBEHHOM U OOIIEeCTBEHHOM JKU3HU OT AIOOBIX HapylleHWY, obecrnedm-
BaeT IIPaBOCyAME, B KOTOPOM KOHIIEHTPUPYIOTCA OOIedeAOBeUecKUe IleH-
HOCTH.

Ang Toro 4ToObl KOHCTUTYIIMS CTara pearbHO AENCTBYIOUIUM HOPMAaTWB-
HBIM aKTOM, OHA AOAJKHA OBITH OOecliedeHa IIpaBOBOM 3AIJUTOM, U B YCAO-
BHUSIX COBPEMEHHOTO IIPABOBOTO T'OCYAAPCTBA TOABKO CYA€OHBIM KOHCTUTY-
IIMOHHBIM KOHTPOAB CIIOCOOEH B IOAHOM Mepe 00eCHeduTh AEWCTBEHHYIO
IPaBoOBYIO oxpaHy KoHcTuUTyImu.

Ocy1iecTBAHUEM KOHCTUTYIIMOHHOTO KOHTPOAS B TOCYAQPCTBe oOecrieuu-
BaeTCs BEPXOBEHCTBO, CTaOMABHOCTDH, @ TakKKe PEearbHOCTh KoHCTHTyIuH,
BBEIPa’KAIOIINEeCs:

- B o0eclleueHUN KOHCTUTYLIMOHHON 3aKOHHOCTU B CTpaHe, TO €CTb HaAU-
YUM peaAbHO AeMCTBYIOLIEM CHUCTeMBI KOHCTUTYIIUOHAAN3MA;

- B IIPHUOPUTETHOM IIOAOKEHHNU OcHoOBHOro 3akKoHa CTpaHEI B CHCTeMe
HOPMATHUBHO-IIPABOBEIX AKTOB;

- B obecneuyeHnn YCTOfI‘IHBOCTPI BCeu HpaBOBOﬁ CHUCTEMBI 1 OpraHMU3allvn
FOCYAapCTBeHHOfI BAACTHU, OIIPEAEACHHOCTHU OTHOIIIEHUN MEeXAY AUd-
HOCTBIO U TOCyAapPCTBOM;,

- B COOTBETCTBHMU KOHCTUTYLHMOHHBIX HpeAHI/IcaHI/II\/’I, CKAQABIBAIOIIIMXCA B
AeﬁCTBHTeABHOCTH, O6I.[IeCTBeHH]:IM OTHOIIIEHUWAM.

CypeOHBI KOHCTUTYIIMOHHBIM KOHTPOAB OTHOCHUTCSI K YHUCAY 3((eKTHUB-
HBIX CPEACTB OOeCIleYeHHUsI BEPXOBEHCTBA U HEIIOCPEACTBEHHOI'O AEUCTBUS
KOHCTUTYLIUOHHBIX IIPEAIIMCAHUY, IBASIOIIUXCS OCHOBOU IIPABOBOM CHUCTE-
MBI A€MOKPATHYECKOI'O TOCYyAAPCTBA.

ITocre npuraTua KOHCTUTYIIMM M Ha OCHOBe ee HOPM yupexpeHus Konc-

TuTynuoHHOro Cypa PecniyOamkm TapKUKUCTaH, KOHCTUTYLUOHHOE W 3a-
KOHOAQTEABHOE OlIpeAeAeHHe ero IIOAHOMOYMM, CTaTryca CyAel, OpraHu3a-
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IUOHHO-CTPYKTYPHOI'O IIOCTPOEHMS, IIPUHITUIIOB €ro AeATEeAbHOCTU IIOAO-
JKUAO HAYAAO KOHCTUTYIIMOHHOMY KOHTPOAIO B TaA}KI/IKI/ICTaHe, ocymec-
TBAAEMOMY IIOCPEACTBOM KOHCTUTYIHWOHHOI'O IIPABOCYAUI.

Mo>XHO OTMETUTH, YTO NHCTUTYT KOHCTUTYIIUOHHOTI'O IIPABOCYAUS SIBAIET-
Cd OAHYIM M3 UCTOPUYECKUX ,A,OCTI/I}KeHI/Iﬁ KOHCTUTYIITMOHAAW3MA U B HACTO-
dglgee BpeMsda IIPU3HAETCAd HeOThbeEMAEMBIM anI/IGYTOM IIPaBOBOT'O I'OCyAap-
CTBa.

KOHCTUTYIIMOHHOE IIPaBOCYyAMe IMPU3BAaHO 0OecleunBaTh FOCYAAPCTBEHHO-
IIPABOBYIO U COIMOKYABTYPHYIO MAEHTUYHOCTE OOIIECTBa, TeM Oonee UMe-
IOIIleTO MHOTOBEKOBBIE TPAAWUIIMM TOCyA@PCTBEHHOCTH M IIPaBa, a CAEAOBa-
TEABHO, COYeTaHWe B KOHCTUTYIIMOHHOM PEryAMpPOBAaHHUN CTaOMABHOCTU U
AMHaMM3Ma, YHUBEPCAABHO-BCEOOIIero U HallMOHAABHO-CIeIU(PUIeCcKOro'.

[Tpe3upeHT PecniyOamky TapKUKUCTaH, IMOCTOSHHO YAEASASA 0COO0Oe BHUMA-
HUE POAM OpraHa KOHCTUTYIIMOHHOTO KOHTPOASI TapKMKMCTaHa B Pa3BU-
THUHW TIPABOBOTO I'OCYAAPCTBA, B YaCTHOCTU B CBOEM BLICTYIIACHUU HaA Mex-
AYHapOAHOM KOH(pepeHIMU Ha TeMy "KOHCTHUTYIIMOHHOE ITPAaBOCYAME - Ta-
paHTHs obecrieyeHus BepxoBeHcTBa KoHcTutynuu', mocBsmmeHHOU 20-Ae-
THUIO0 oOpa3oBaHuga KoHcTuTynmuoHHOTO Cyaa TapKMKHCTaHa, OTMETHA!

"VYaenrenve B KoHCTUTYIIUM 0COO0OTO BHMMAHMS POAW U MECTy CyAeOHOU
BAACTH B TapKMKHUCTaHe, B 4aCTHOCTH KoHcTtuTynnmoHHOMY Cyay, HE SIBAS-
eTCs CAy4YalHBIM.

Bo-1miepBBIX, OpraH KOHCTUTYIIMOHHOI'O KOHTPOAS 3aHMMAaeT Ba>kKHOe MeCTO
B CHUCTeEME TOCYAQPCTBEHHOM U CYA€OHOM BAACTH BCEX IIUBUAW3OBAHHBIX
TOCYAQPCTB, 1 O0e3 HaAWuUsl TaKOT'0 OpraHa, HEyMeCTHO BEeCTU pedb O 3Apa-
BBIX MeXaHU3MaX CAEP’KMBAHUS U INPOTUBOBECOB MeXXAY BETBSIMU T'OCY-
AQPCTBEHHOU BAACTH.

Bo-BTOpEIX, co3paHme KoucrurynuorHHoro Cyapa PecniyObauku TapXukwuc-
TaH SABASETCS IIPU3HAKOM AEMOKPATUYHOCTH M IIPAaBOBOM CYITHOCTH TaA-
KMKCKOI'O TOCyAApCTBa, U HaAuuue IIOAOOHOTO OpraHa SBASETCS IIPaKTU-
YeCKHUM BBIpakeHHeM CTPeMAeHMS BAACTHM M Hallud K (opMUPOBaHUIO
CIIPaBEAAMBOTO OOIIECTBaA.

B cBoto ouepepb, (hopMHpPOBaHUE CIIPABEAAMBOTO OOIIECTBa HEBO3MOYKHO
MIPEACTaBUTL 0e3 CaMOCTOSITEABHOM, KOMITIETEHTHOM M Oa3upyIoIencs Ha
3aKOHE CyAeOHOM BAAQCTH, B YaCTHOCTH - 0e3 OpraHa KOHCTUTYITMOHHOTO
KOHTPOAS "%

He3s3aBucumo ot TOIro, 4TO KOHCTHTYHHOHHBIﬁ KOHTPOAB SABAAETCA IIPUHIIN-
IIMAaABHO HOBBIM AAA TaA}KI/IKI/ICTaHa KOHCTUTYIUOHHO-IIPABOBBIM MHCTUTY-

! Cm.: Bongaps H.C. CypeOHEI KOHCTUTYITMOHAAU3M KaK MOAMTHKO-TIPABOBON PEXXKUM 0OeCcTIeueHust
BepxoBeHcTBa KoHctutynuu / BeicTynineHue Ha MesKAyHapOAHOM KoH(epeHInu Ha TeMy "KomHc-
TUTYIIMOHHOE IIPAaBOCYAME - TapaHTHsl OOeClleuYeHMs] BepXOBeHCTBa KOHCTHTYIMK", NMOCBSIIEHHOM
20-returo obpasoBanusas Koncrurynuonnoro Cyaa TapxukucTad. Aymanoe, 17 centsiopsa 2015 roaa.
Cwm.: Omomaru Paxmon. BeicTynaeHne Ha MeXAyHApOAHOM KOH(epeHInu Ha TeMy "KOHCTHUTYIIH-
OHHOe NIPaBOCYAMeE - TapaHTUsI oOecIieueHusT BepXxoBeHCTBa KOHCTUTYIMH ", TIOCBSAIeHHOM 20-AeTHIO
obpaszoBanusa KoncrurynuonHoro Cyaa TapxukucraH. AymanOe, 17 cenTsiopsa 2015 roaa.



TOM M Ba’KHEHUINIMM SAEMEHTOM ITOAMTUYECKOM CUCTEeMBI CTPAHBI, CETOAHS,
obpalasich K UCTOPUM ee ABAAIlaTHUAETHEM AeSITEeABHOCTH, MOJKHO OTMe-
TUTH, YTO AQHHBIM OpPraH BEICTyHaeT rapaHToM KorHcTturynuu TapKUKUC-
TaHa, CAYKUT OOECII€UeHUIO IIOAUTUYECKON CTAaOMABHOCTH, PA3BUTHUIO IIO-
AUTHYECKUX IIPOIIeCCOB B paMKaX, YCTaHOBAeHHBIX KoHcTUTyLMeH.

MoO>XHO € YBEpPEHHOCTbIO I'OBOPUTH O TOM, YTO CTA@HOBAEHHe Halllel CTpa-
HBI KaK AeMOKPaTH4eCKOro U IIPaBOBOI'0 I'OCYAAPCTBA BO MHOT'OM CBS3aHO
Cc 3((PeKTUBHOU AEITEeABHOCTBIO OpraHa KOHCTUTYIIMOHHOT'O KOHTPOAS
TapRKUKHCTaHa.

Koucturynmonueii Cya TapKMKHUCTaHa OCYIIECTBASET KOHCTUTYITMOHHBIN
KOHTPOABL AAST OOecriedeHMs ITeHHOCTEM IIPaBOBOTO T'OCYAApPCTBa, B 4YacT-
HOCTHM BEPXOBEHCTBA U CTAOMABHOCTU KOHCTUTYIIMH, COXPaHEHUSI KOHCTHU-
TYITUOHHOTO Pa3AEAeHUS BAACTEUN M rapaHTUPOBAHUS 3aITUTHl KOHCTUTYITU-
OHHBIX TpaB M CBOOOA YeAOBeKa M rpakpaHmHa. CyIIHOCTL KOHCTUTYIIU-
OHHOTO KOHTPOAS KaK OCHOBHOTO CHOCO0a YKpenAeHUsI KOHCTUTYIIMOHHOMN
3aKOHHOCTH 3aKAIOUAETCSI B ONPEAEAeHUM KOHCTUTYIIMOHHOCTH IPaBOBBIX
aKTOB OPTaHOB TOCYAAPCTBEHHOM BAACTU U AWIIEHUM HEKOHCTUTYIIMOHHO-
TO aKTa IOPUAUYECKOU CHUAHI, T.e. IPUOCTAaHOBAEHME AEUCTBUS TAKOTO aKTa.
Taxum o6pa3om, Koncturyrnmonusi Cya TapKUKHCTaHa KakK OpraH KOHC-
TUTYIIMOHHOTO KOHTPOASI BBIHOCHUT PpeIleHUs], OKa3bIBAIoIINe HEIMOCPEeA-
CTBEHHOE BO3AEUCTBUE Ha CHUCTEMY 3aKOHOAATEABCTBa CTPAaHBI’.

B coBpeMeHHON Teopuu KOHCTUTYIIUOHAAN3MAa OOeCIiedYeHNEe BEPXOBEHCTBA
HOopM KoHCTUTyIIMU B OOILIECTBE M B IEAOM B IIPaBOBOM TOCYAAPCTBe, a
Tak>kKe obOeclieueHNe KOHCTUTYIIMOHHOTO CTPOS U 3aIlUTHl KOHCTUTYIIMOH-
HBIX IIpaB ¥ CBOOOA YEeAOBEKA U I'PA’KAQHUHA 3aBUCHUT OT 3(P(PeKTUBHOM Ae-
ATEABHOCTH MHCTUTYTa CyA€OHOTO KOHCTUTYIIMOHHOTO KOHTPOASI W MCIIOA-
HEeHUd ero pellleHul, UMeOlINX BakHOe 3HaueHUe. Pemenna KoHcTutyu-
oHHOro Cyaa OKasbIBalOT BAMGHNE Ha HAIPABA€HHOCTH KOHCTUTYIIMOHHO-
IIPABOBOI'O PETYAWPOBAHMSA PAa3BUTHUSA I'OCYAAPCTBA U OOIIECTBA.
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Kaxk crmpaBepAnBO OTMeUaeT YBa’KaeMBIM HAIl KOAAETa, Ipodeccop ApyTro-
HaH 'armk Fapymeswny, "pemenusi KorcrturymuonHoro Cyaa AOAKHBI 3a-
HUMAaTh TaKoe MeCTO B CUCTeMe IIPaBOBBLIX aKTOB, KOTOPOe AACT UM BO3-
MO>KHOCTb Oonee 3((PEKTUBHO OCYIIECTBAATH 3AIUTY KOHCTHUTYLLIMOHHOTO
CTPOSI U IIpaB 4YeAOBeKa. B 4acTHOCTU, OHU He AOAJKHBI UMETh IOpHUAUYEeC-

KyIO CUAY HUJKEe IOPUAWYECKON CHUABI 3aKOHOB'*.

I/ICXOAH U3 3HAYUMOCTHU aKTOB OPraHd KOHCTUTYIIMOHHOI'O KOHTPOASI B Pa3-
BUTHUN HpaBOBOﬁ CHUCTEeMBI, a TaKXXe ero poau B obecrneueHUNn KOHCTUTYIIU-
OHHOM 3aKOHHOCTHU rocypaapCcTBa, MOXXHO CKa3dTh, YTO OHHU BBICTYIIAIOT B

3 Cm: Maxmygsoga M.A. "KOHCTUTYIIHOHHEIH KOHTPOAL - OCHOBHOM CIIOCO6 YKDEIAeHUS KOHCTHUTY-
IIMOHHOM 3aKOHHOCTH B Pecrrybamke Tapxkukucran”. BeicTynaeHne Ha MesKAyHapOAHOU KOH(EpeH-
uuu Ha TeMy "KOHCTUTYIMOHHEBIM KOHTPOAB; AOKTPHHA M NPakTHUKa'. MaTepuarbl Me>KAYHapPOAHOMN
KoH(pepeHnuw, nocesmeHHoln 20-retuio Koncrurynunonunoro Cyaa Poccuiickoit @epeparnuu, CaHKT-
IMeTepOypr, 28-29 okTsaopsa 2011 roapa. - Mocksa: Hopma, 2012 rop. - C. 257-263.

CwM.: Apymionsan I.I. KOHCTATYITMOHAAU3M: YPOKH, BBI3OBEI, FapaHTUM: cO. U30p. IyOA. U BBICTYIIAE-
HHUI Ha Me’KAyHap. popyMax, IOCBSII. AaH. mpobaeMartuke. - K.: Aoroc, 2011. - C. 114. 193
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KauecTBe HOBOTO HMCTOYHHKA IIPaBa, IIOCPEACTBOM KOTOPBIX KoOHCTHUTYIU-
oHHBIM Cyp OCYLIEeCTBASZET IIPABOKOPPEKTUPYIOUIYVIO (DYHKIUIO OTHOCHU-
TEABHO HOPMOTBOPYECTBA OPraHOB IIyOAMYHOM BAQCTH, HAIIPABAECHHYIO Ha
obecrieueHre BepxoBeHCTBA KoHcTUTyIUM.

Pentenns opraHa KOHCTUTYIIMOHHOTO KOHTPOASI UMEIOT ocoboe BAUSHUE Ha
OCHOBBI Pa3BUTHS IIPABOBOI'O TOCYAAPCTBa, OOAAAQIOT HOPMATHUBHOM CHAOH,
CYIIIeCTBEHHO BAWSIOT Ha CTPYKTYPY U COAep’kKaHHe 3aKOHOAATEALCTBA.
Onu o0sg3aTeAbHBI A BCeX CYOBEKTOB IIpaBa, B TOM YUCAE€ APYTHUX BEIC-
IIUX UHCTUTYTOB 3aKOHOAATEABHOW, MCIIOAHUTEABHON U CyA€OHOU BAACTH,
U B CHMAY TaKOro 0COOOTro CcTaTyca B MeXaHHW3Me IOCyAapCTBEHHOM BAACTH
13 BCeX BBICHINX CYA€OHBIX OPraHOB TOABKO €TI0 KOMIIETEHIIUSI OIIPEAEAsi-
eTcsa B caMolt Koucrurynuu (cT. 89).

Taxske Apyrue MOAHOMOYMS 3aKpelAeHBl KOHCTUTYITMOHHBIM 3aKOHOM O
KoncrurynnonHom Cyae PecriyOaukyu TapAKMKUCTaH", UCXOAS U3 Yero AaH-
HBI OpraH OOAAAQeT IIUPOKUMU IMOAHOMOYMSAMH, peaAn3alus KOTOPHIX
IIpKU3BaHa 00eCIeYruBaTh B CTPaHe PEe’KUM KOHCTUTYIIMOHHOM 3aKOHHOCTH,
OT YPOBHSI KOTOPOI'O 3aBUCHUT Pa3BUTHE IIPABOBOTO IOCyAApPCTBA.

IToaroMounsa KoHcturynmorHOoro Cyaa B IIeAOM HAIlPaBAEHBI Ha olOeclie-
JyeHHe BEPXOBEHCTBA M NMPAMOIO AeUCTBUSA KOHCTUTYIMM Ha BCEU TeppH-
TOPUU CTPAHBl, Ha 3alUTy OCHOB KOHCTUTYLIMOHHOTO CTPOS, OCHOBHBIX
IIpaB U CBOOOA YeAOBeKa M rpakpaHMHA. He3zaBucMMO OT BO3pacTarollei
POAU OpraHa KOHCTUTYIIMOHHOTO KOHTPOAS B IIDABOBOM T'OCYAQPCTBE B
obecIleueHUN KOHCTUTYIIMOHHOU 3aKOHHOCTH, BCe ellle CYIIeCTBYIOT BOII-
POCHI OTHOCUTEABHO OOecCleueHUs IIOAHON He3aBUCHUMOCTU OpraHa KOHCTHU-
TYLLLIOHHOTO KOHTPOAS.

He3aBucuMOCTE KOHCTUTYIIMOHHOTO KOHTPOASI HYKAQETCS B IIOCTOSTHHOM
YerHAeHI/II/I n YCTOI\/IILII/IBBIX rapaHTUdgX. 3,A,€Cb IIPUHIUIIMAABHOE 3HAUYEeHUue
UMeeT CUCTeMa IIeHHOCTEeW M yPOBEHb AeMOKpaTH3alum OOIecTBa, (PyHK-
IUOHaABHAS COAAAHCUPOBAHHOCTb OTAEABHBIX BETBEU BAACTH, XapaKTep 00-
1IIECTBEHHOM CpeAbl U OOIeCTBEHHAad IMOTPeOHOCTh B IIPAaBOBOM olecrede-
HUM BEPXOBEHCTBA ITPaBa, HAAWYHE U 3PEAOCTh I'PA’KAAHCKOTO OOIIEeCTBa.

YBa)kaeMble KOAAern!

HezaBucumocTs CYAQ6HOﬂ BAACTH, ABAAIOIIAACA Ba’KHEHNIIINM AAEMeHTOM
obecIrieyeHUs CIIPABEAAUBOCTHU B O6U.I€CTB€, T'apaHTUPYyeTCd I'oCyAdapCTBOM
1 3aKpelinsdeTcsa B KOHCTI/ITYLH/II/I WA 3aKOHAX CTpPAHEL B COBpEMEHHOM
IIOHMMAHHWU IIPAKTHUYECKAad peaAu3alvd IMIPUHIIUIIOB CAaMOCTOATEABHOCTH
CYAQGHOﬁ BAACTHM M HE3dBHCHMOCTHU CYAQIZ ABASAETCA OGI.U;GHpI/Ii%HaHHBIM
KpureprueM IIpaBOBOI'O I'oCypAdapCTBa M A€MOKPATHYECKOI'O IIOAUTUKO-IIPpA-
BOBOT'O pe’XuMa.

YcrtaB Opranuzanuu O0bepAnHEHHBIX Hatuth (25 utons 1945 r.), BceoOrasa
AeKnapalmu npas yeaoBeKa (10 pekaOps 1948 r.), a Tak)Ke ApyTHE MEXAY-
HapOAHBIE TPABOBBIE aKThHI, TPHU3HaBas M yCTaHaBAWBas COOAIOAEHME CIIpa-
BEAAUBOCTH, a TakKyKe He3aBUCHUMOCTU M OeCIpPUCTPACTHOCTH CyAeOHOU
BAAQCTH, BBICTYTAIOT Ba’KHEUWIIEeW TapaHTHeW COOAIOAEHUS MTpaB YeAOBeKa



Ha CIIpaBeAAHMBOE U IAacHOe CypeOHOe pa3bHpaTeAbCTBO KOMIIETEHTHEBIM,
HEe3aBHCHUMBIM U 0eCHPUCTPACTHEIM CYAOM.

YuuTeiBasi MOAOKeHUs YcTaBa Opranmsarnuu O0beaAnHEHHBIX Hartmii, Bee-
oO0lIel AeKAapalluy IIPaB YeAOBeKa M APyTrHe Me>XAYHApOAHBIE IIPAaBOBBIE
aKThl, pesoAatoniuert ['eHepaabHON Accambiaeu OOH 40/32 oT 29 Hoa0psa
1985 ropa 6BIAU 0A0OpeHB! "OCHOBHBIE NPUHITUIILI HE3aBUCUMOCTU CyAe0-
HBIX OpraHoB", npuHATHe cepbMbIM KoHrpeccom OOH mo mpeaymnpesxae-
HUIO NIPECTYIHOCTU U OOPAllleHUIO C IIPAaBOHAPYILIUTEASIMY, COCTOSIBIINMCS
B Munane ¢ 26 aBrycTa 1no 6 ceHTa0psa 1985 roaa.

B paHHBIX OCHOBHBIX IIPUHIWIIAX, B YACTHOCTU, IPEAYCMOTPEHO, YTO: He-
3aBHCUMOCTDH CYA€OHBIX OPTaHOB TapaHTUPYETCS T'OCYAAPCTBOM U 3aKpell-
AdeTCs B KOHCTUTYIIMM MAU 3aKOHAX CTPaHBL. Bce rocypapCTBEHHBIE U APY-
rHe yupesKAeHUd 00g3aHbl YBa’kKaThb U COOAIOAATH HE3aBHCUMOCTL CYAeO0-
HBIX OPraHoOB (CT. 1); He AOAKHO MUMeTh MEeCTO HellpaBOMEpPHOE MAU HeCaHK-
IIMOHMPOBAHHOE BMEIIATEeABCTBO B MPOIIECC IIPABOCYAUS, U CyAeOHBIEe pe-
lIeHUsI, BEIHECEHHLIE CyAAMU, He IMOAAEXKAT IIepecMOTpPY. OTOT IPUHIUI
He NPenaTCTBYeT OCYIIeCTBAIEMOMY B COOTBETCTBUHU C 3aKOHOM CyAeOHO-
My II€epecMOTPy WAU CMAT4eHHIO IIPUTOBOPOB, BBIHECEHHBIX CYAEOHBIMU
opraHamMu (CT. 4); IPUHLIUIN HEe3aBHCUMOCTU CYAE€OHBIX OPTaHOB AQeT Cy-
AeOHBIM opraHaM IIpaBO U TpeOyeT OT HUX obOeclledeHUsI CIPABEAAMBOTO
BepeHUs CypeOHOTO pa3bupaTeAbCTBA U COOAIOAEHMS IIPaB CTOPOH (CT. 6);
Ka)kKAO€ TOCYAQPCTBO-YA€H O0O043aHO TIPEAOCTABASATHL COOTBETCTBYIOIINE
CPeACTBa, MO3BOAJIONINE CYA€OHBIM OpraHaM HaApAesKaluM 00pa3oM BHI-
IOAHATH CBOU (PYHKUIUM (CT. 7); CPOK IIOAHOMOYHUM CyAeU, UX He3aBHUCHU-
MOCTB, 0€30TIaCHOCTh, COOTBETCTBYIOIlee BO3HATPaKAEHUE, YCAOBUSA CAYIK-
OBI, IEHCUM U BO3PACT BBIXOAA Ha IIEHCHUIO AOAKHEI HAaAAEKAIIUM 00pa3oM
rapaHTHUPOBATHLCS 3aKOHOM (cT. 11).

EBpomnelickag xapTug O 3aKOHEe O CTaTyCce CyAel, IpuHATasg B AuccaboHe B
1998 roay, eAbI0 KOTOPOM ABAGETCA oOecledeHre KOMIIETEHTHOCTH, He3a-
BHCHUMOCTH U OECHPHUCTPACTHOCTH, Ha KOTOPHIE 3aKOHHO PACCUYUTHIBAET
Ka’kKABIM YeAOBeK IIpU OOpallleHuU B Cyh, TaKkKe IOAUEPKUBAaeT CBOIO 3a-
UHTEPECOBAHHOCTEL B OoAee 3(p(heKTUBHOM COAENCTBUN PA3BUTHUIO HE3aBU-
CHUMOCTH CyAen

B cBorO 0Ouepepb, ykazaHHble OCHOBHBIE IPUHIIUIELI CTAAN OCHOBOU YKpEII-
A€HUS HE3aBUCUMOCTH CyAeOHOM BAACTH B PAMKaX KOHCTUTYIIMU U HAIIMO-
HAABHBIX 3aKOHOAAQTEABCTB MHOTHMX CTPAH MUPA.

Pecnybamka TapKUKHCTaH, Kak IIPpaBOBOE I'OCYAAPCTBO, B cBoel KoHcTH-
TYLUM YCTaHaBAWBas IIPUHIIUII pa3peAeHUs BAACTel, rapaHTHpyeT paBeH-
CTBO BCeX IIpeA 3aKOHOM U CyAOM U IIPU3HaeT CyAeOHYIO BAACTh B KauecT-
Be HE3aBUCHUMOM, KOTOPAas OCYIIECTBASIETCSI OT UMeHU rocypapcraa. Cypeob-
Hasg BAACTb B TapAKMKHUCTaHe 3alllyIlaeT IpaB U CBOOOABI YUeAOBeKa U I'pak-
MAHUHA, WHTEPeChl I'OCYyAAPCTBa, OpPTraHM3allul, yUpe>XAeHUHN, 3aKOHHOCTh
U CIIPABEAAUBOCTE (CT. 84).

ot KOHCTUTYLITMOHHBIE IIOAOXKEHUSd 1 HOApO6Haﬂ WX peraaMeHTanuvs Ha
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YPOBHE HAIIMOHAABHOT'O 3aKOHOAATEABCTBA OIIPEAEATIIOT POAb U MeCTO Cy-
AEOHOU BAACTU B IIPABOBOM U A€MOKPATUYECKOM T'OCYAAPCTBE.

B TapXKuKHCTaHe C IIePBBLIX AHeM OoOpeTeHUsI rOCyAAPCTBEHHOM He3aBUCH-
MOCTH OCYIIIeCTBASIETCSI CyAeOHO-TIpaBoBasi pecpopma. B ee pamkax ykasa-
mu [MpesupenTta PecriyOoarky TapKHUKHCTaHa yTBEP>KAEHBI TPU IIPOrPaMMBbL
CcyAeOHO-TIPaBOBOM pedOpPMEBI B CTpaHe, IIOCAEAHSIS U3 KOTOPBIX HAaXOAUT-
Cs HAa CTAaAWU pPeaAn3arivi.

B pamMKkax peaam3saiyy MpPUHSTHIX IPOTPaMM CyAeOHO-ITPaBOBOU pedOpMHI,
OCHOBHOM II€ABIO KOTOPHIX SIBASIETCS YKpenAeHHe U obeclieueHre He3aBU-
CHUMOCTH CyAeOHOU BAACTH, COBEPIIEHCTBOBAHME €€ CTPYKTYPHI U AeSATEAb-
HOCTH, Pa3BUTHE 3aKOHOAATEALCTBA, YVIIPOIIEHNEe X0Aa CyAeOHOTo IpoIiec-
ca, TIOBBIIIIEHWE POAU CyAa B 3alllUTe MpaB U CBOOOA YeAOBEKa M TPakAa-
HUHAQ, 3al[ATa MHTEPECOB TOCYAAPCTBa, OPraHU3aIi, obecredeHre 3aKOH-
HOCTH U CIIPAaBEAAMBOCTH, 38 KOPOTKUU Iepuop, Obira ITpoaeAaHa OOABIIAs
paboTa 1Mo pa3BUTHIO AAHHOTO WHCTHUTYTA.

B uacTHOCTHM, OBIA@ YCOBEPIIEHCTBOBaHA IIOUTH BCSI CHCTeMa 3aKOHOAA-
TEABCTBa CyA€OHOM BAAQCTH CTPaHBI, B HOBOM PEAAKIIMHU IIPUHSTHI KOHCTH-
TyruoHHble 3aKOHBL "O Koncturynuonnom Cyae Pecnybauku TapKukuc-
Tan" 1 "O cypax Pecnybamku TapKUKHCTaH', @ TaKKe YTOAOBHOE, I'Dak-
AQHCKOE M aAMHUHHCTPATHUBHOE IIPOIleCCyarbHOE 3aKOHOAATEABCTBO CTpa-
HBI, 4TO, B CBOIO OY€PEAB, CIIOCOOCTBOBAAO IIOCTPOEHHUIO CAMOCTOSTEABHOU
U He3aBUCHUMOM CyAeOHOM BAACTH.

Ceropusa KonctutynuonHBIN Cyp TapAKUKUCTAHE, OCYIIECTBASS KOHCTUTY-
L[PIOHHBIfI KOHTpOAB Hy'TeM KOHCTI/ITYLII/IOHHOI'O CYAOHpOI/I3BO,A,CTBa, B 4aCT-
HOCTH, CIIOCOOCTBYET PA3BUTHUIO M YKPENAEHUIO HE3aBUCHUMOCTU CyA€OHOU
BAAQCTH, @ KOHCTUTYIJMUOHHOE CYAOIPOHM3BOACTBO OKa3bIBaeT OOABLIIOE BAU-
sSIHVE Ha IPa’XA@HCKOe 1 YTOAOBHOE CYAOIIPOM3BOACTBO IIOCPEACTBOM KOHC-
TI/ITYL[I/IOHHO-HpaBOBOI'O TOAKOBAQHUSA TeX UAU HUHBIX HpaBOBBIX HOpM, HpI/I-
MEHSIEMBIX TPY PACCMOTPEHUM KOHKPETHBIX AEA.

BrIgsBAeHME KOHCTUTYIIMOHHOTO CMBICAA HOPM MaTepHaAbHOTO UAHU IIPOIec-
CYaABHOTO IIpaBa II0O3BOASIET YCTPAHATH IIPOTUBOPEYNs, BO3HUKAIOIIUe B
NIPaBONIPUMEHUTEABHON IpPaKTHUKe, YTO B KOHEYHOM HTOTe CIOCOOCTBYeT
NIPaBUABHOMY U eAUHOOOPa3HOMY IIPUMEeHEeHUIO0 3aKOHOB, (DOPMHPOBAHUIIO
€AUHOTO IIPaBOBOT'O IIPOCTPAHCTBA CTPAHHI.

Pea_AI/ISaLII/IFI KOHCTHTYU;PIOHHOIZ rapaHTHUH, o6ecne111/113a}ome151 He3aBHUCH-
MOCTB CYAQGHOﬁ BAACTH, HAIIPAMYIO 3aBUHCUT OT AITeABHOCTH OpraHa
KOHCTUTYIITMOHHOT'O KOHTPOASL.

Ocy1iecTBASISS KOHCTUTYLIMOHHBIM KOHTPOAb, KoHcTUTyIMOHHBIN Cyp
obecrieurBaeT KOHCTUTYIIMOHHYIO 3aKOHHOCTDb B CTpaHe, TO €CTh PearbHOe
BEPXOBEHCTBO M HEIOCPEACTBEHHOe AeWCTBUe HOPM KOHCTUTYIIUM, U TeM
CaMBIM BCSTY€CKHU MCKAIOYaeT BO3MOKHOCTb BOBHUKHOBEHUS IPOTUBOPEYNS
B paMKax 3aKOHOAATEABCTBA HOPM, IPOTUBOpedallux HOpMaM KOHCTUTY-
LMK O TapaHTUU He3aBUCHMOCTU CyA€OHOM BAQCTH.



ChaepyeT oTMeTuTh, uyTO KOoHCTUTYIMOHHBEIU Cyp, oOecrneunBast HEIIOCPEA-
CTBEHHOE AEUCTBHe HOPM KOHCTUTYIIUH, BCEro AUIIL OCYIIECTBASIET KOHT-
POABb HaA 3aKOHOAATEABCTBOM, YTOOBI He OBIAO IIPOTUBOPEUHUS, U CO3AAET
OAQroNpPUATHYIO IIPABOBYIO CPEAy B CTpaHe.

Ho kak mokasblBaeT NIPAKTUKA, YCTAaHOBAeHHe Ha ypoBHe KoHcTuUTynum u
3aKOHOAATEABCTBA IIPHUHIIMIIG, IapaHTUPYIOLIEro He3aBUCUMOCTL CYAeO-
HOM BAACTH, caMo II0 cebe He gaBAgeTCsS (PaKTOM, UCUePIILIBAIOIINM BOI-
poOC IO 3TOMY IIOBOAY, IIOCKOABKY HE3aBUCUMOCTE CyA€OHOM BAACTH BO
MHOTOM 3aBHUCHUT OT HE3aBUCHMOCTH CYAbBU B CBOEN AeSTEABHOCTU. Tak
KaK AeATEeABHOCTh CyAd SIBASETCS Ha3HAUYeHHeM M KOHIEIITOM CyAeOHOU
BAACTH, HE3aBUCHUMOCTb KOTOPOTO - IIPEAIIOCHIAKA M 00s13aTEABHOE YCAO-
BHe HAAWYMs pPearu3alluy IIPUHIINIA He3aBUCUMOCTH CYAeOHOM BAACTH.
IToaToMy AUIIE KBAAUPUIIMPOBAHHBIU U IIPO(ECCUOHAABHBIN CYABbS, KOTO-
PBIY BEAET CBOU AeAd 0e3 AUIIHEro BMellaTeAbCTBa CO CTOPOHBI, OCHOBHI-
BasCh Ha AEMCTBYIOILlee 3aKOHOAATEABCTBO, MOJKeT rapaHTHpPOBAThH (POP-
MHPOBaHKE IIPAaBOCYAUS B CUCTeMe IIPABOBBLIX OTHOIIEHUU U oOeclieueHre
YCAOBUM >XMU3HEAEATEABHOCTH CAMOCTOSITEABHON U aBTOPUTETHOM CYAeO0-
HOM BAACTH, U B IIeAOM oOeclieueHUe He3aBHUCUMOCTU M NOAHOTEL CyAe0-
HOM BAACTH.

Ha cyapeOHyIO BAGCTh He BIpaBe TakiKe IIOCATaTh HU OAHAa U3 BeTBeU

BAACTH, M B YaCTHOCTU HU OAHO AWIIO, OHU He BIIpaBe BMEIIUBATHLCS B CY-
AeOHYIO AeSTEeABHOCTD, & TAKKe IIOAMEHATh e€e IIPU PaCCMOTPEHUM BXOAL-
X B UX KOMIIETEHIIMIO AeA W AABaTh CyAaM yKa3aHus. VM rapadnTuu pe-
aAM3aIMM AQHHOTO Ha3HaYeHUsS AOAKHBI BCIUYECKU OOecHeuymBaThCS pas-
AMYHBIMU TOCYAQPCTBEHHBIMU WHCTUTYTaMH, ITOCKOABKY HECOOAIOAEHUE
WX MOYKeT IPUBECTU K OOABIINM MpobaeMaM MPU OCYIEeCTBAEHUU IIPAaBO-
CYAUS.
[ToAB3ysCh cAydaeM, IIO3BOABTE eIlle pa3 IIO3APAaBUTH KoAneT u3 KoHcTUTy-
nuoHHOro Cypa PecnnyOAuvKu ApMeHHS CO 3HaMeHATEeABHBIMHM AaTaMW, B
YaCTHOCTHU ABAAIIATUAETHEM aKTUBHOMN NMAOAOTBOPHOMU AEITEABHOCTHIO, IO-
AYYUBIIEH 3aCAy’KeHHOe IpH3HaHWe OpraHaM{ KOHCTUTYIIMOHHOTO KOHT-
POAST MHOTUX CTpPaH.
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SUMMARY

The Constitution is the centre of the legal system. On its basis the mech-
anism for the rule of law in a legal state is created, as it is prescribed in
Article 10 of the Constitution of Tajikistan, according to which: "The
Constitution of Tajikistan has supreme legal force and its norms have
direct effect. Laws and other legal acts that contradict the Constitution are
null and void. "

In order the Constitution to become a functioning legal act, it should be
provided with legal protection and in a modern constitutional rule of law
state only judicial constitutional review is able to ensure precisely the
effective legal protection of the Constitution.

Implementation of constitutional review is ensured by the rule of law, sta-
bility, as well as the reality of the Constitution, expressed:

- In ensuring of the constitutional legality in the country, that is presence
of the current system of constitutionalism;

- In the priority of the position of the Constitution in the system of nor-
mative legal acts;

- In ensuring the stability of the legal system and organization of state
power, in determination of the relationships between the individual and
the state;

- In concordance of the constitutional requirements and public relations

Today, the Constitutional Court of Tajikistan, carries out the constitution-
al review by the constitutional court proceedings, in particular, helps to
promote the independence of the judicial power, and the constitutional
proceedings have a great influence on the civil and criminal justice
through the constitutional-legal interpretation of certain legal norms appli-
cable in the consideration of specific cases.




ROLE OF CONSTITUTIONAL COURTS
IN STRENGTHENING THE JUDICIAL
POWER — WITH A SPECIAL REVIEW
OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF MACEDONIA

GZIME STAROVA
Judge at the Constitutional Court of the Republic of Macedonia

Honourable President of the Republic of Armenia,

Dear President of the Constitutional Court of the Republic of Armenia Mr
Gagik Harutynyan,

Honourable judges and employees in the Constitutional Court of the
Republic of Armenia,

Dear colleagues, ladies and gentlemen,

First of all I would like to extend my appreciation to the hosts and organ-
izers of this Conference for the invitation to the Constitutional Court of the
Republic of Macedonia to take part in its work.

The pleasure of our presence at this conference, and first of all in your
country, is even greater since its holding coincides with the celebration of
the twentieth anniversary of the adoption of the Constitution of the
Republic of Armenia, and the twentieth anniversary of establishment of the
Constitutional Court of the Republic of Armenia, a notable and very impor-
tant jubilee in the constitutional case law. On this occasion allow me to
convey the congratulations of the Constitutional Court of the Republic of
Macedonia and articulate my personal congratulations wishing you many
more jubilees like this one and successful work at the conference itself.

The very topic of the conference "The role of constitutional courts in
strengthening the independence of the judicial power" is a very complex
issue, which pertains especially to the issue of the independence of consti-
tutional courts in general, and the independence of other courts in the
hierarchy of the judiciary. On the other hand, in order to talk about the
role and impact of constitutional courts in strengthening the independence
of the judiciary first of all two previous preconditions should be met - the
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independence of constitutional courts and the independence of the judi-
cial power. The reason being that the symbiosis that represents the inde-
pendence of constitutional courts and the independence of the judicial
power will enable the role and influence of the Constitutional Court on the
independence of the judicial branch.

The role of constitutional courts in strengthening the independence of the
judicial power in our contemporary environment is an issue that most
courts encounter, to a lesser or greater extent, in their work and especial-
ly in their decision-making. It is also particularly relevant for the courts of
some countries, which in comparison with the countries with a long-stand-
ing tradition of constitutional judiciary have modest both tradition and
experience of constitutional case law and are with more recent overall
independence, including the judicial one.

The role of constitutional courts in strengthening the independence of
the judiciary is a very complex issue, which essentially and primarily in
itself contains the question of the general independence of the social,
political, economic and legal order in a country. This even more since
today there are countries in the world that have existed on the geopolit-
ical map, especially the European one, as separate and independent
countries for a modest time period, a period that most often coincides
with the establishment of an independent judiciary in general, and of the
constitutional one as well, which of course is completed with the adop-
tion and enactment of a constitution. The Republic of Macedonia is one
of those countries that gained its independence twenty-five years ago, in
the period when the need for democratisation of the entire socio-politi-
cal, economic and legal systems became a necessity, a process that
affected all countries of the former socialist-communist regime. However,
the Republic of Macedonia, as a country which gained its independence
as a result of the disintegration of the former Socialist Federal Republic
of Yugoslavia and based on the possibility that was given by the
Constitution to that country and the republics, which were in its compo-
sition, to have their own constitutions and constitutional courts with
defined competence within the republics as independent constituent ele-
ments of the Federation, had its Constitution that had been passed as
early as fifty years ago, and thus fifty-year experience in constitutional
jurisprudence, which we shall agree is a kind of quality in comparison
with other countries which also emerged from the collapse of the social-
ist-communist regime but their constitutional judiciary and constitution-
al jurisprudence coincides with their independence and the parting from
that regime.

Following the gaining of the independence and becoming an independ-
ent and sovereign state, in 1991 the Constitution of the Republic of
Macedonia was adopted, which to date has undergone several amend-
ments, as the result of the changes in social and political relations in the



country, which have been necessary in the new restructuring of the whole
society. However, since there has been a change in the conditions with-
in which the judiciary in general, and the constitutional court in partic-
ular, function, in the same way that social relations in general have
changed, the question of the independence of constitutional courts and
their role on the independence of the judiciary in general, and in the
Republic of Macedonia, will unlikely ever be exhausted and absolved.
The reason being that when we speak of independence in general as
socio-legal category and in particular in this case for the independence
in a particular area of law the impression is that everything has been said,
but at the same time that nothing has been said. Namely, many questions
are raised in the case before us awaiting an answer. Is there really aware-
ness and willingness for the independence not to be only a declarative
component of the constitutional judiciary, and thus of the overall judicial
system? Is it possible to speak of an independent constitutional judiciary,
and therewith of the Constitutional Court, at the same time not affecting
the issue of the overall independence of other courts, and in general the
judiciary in the legal system of a country? Is it possible to talk about the
fact that the independence of the judicial system in general, regardless
of the hierarchical setup of the institutions that enable the functioning of
that system, which is the leitmotif of all international documents regulat-
ing and guaranteeing the independence, has been achieved and that real-
ly exists? Are we actually aware and prepared to admit the fact that in
reality we are faced with a series of examples of disrespect and threat of
the thus declared independence of the overall case-law and, in particular
constitutional jurisprudence in any country? Are we really ready to
detect and clearly indicate the reasons, factors that contribute to, and
allow for such disrespect and threat? Shall we admit that such violation
and endangering of the independence of the judiciary from any instance
of the judicial hierarchy, even the constitutional one, questions the guar-
antee and respect for the rights and freedoms of the individual, which are
primarily guaranteed by the Universal Declaration of Human Rights,
adopted almost seventy years ago (1948)¢2 A lot of questions are put and
almost the same number of answers are offered that would define the true
state of this issue of current interest. The obvious fact is in that the
answer to all those questions about the independence of the constitution-
al judiciary and the judiciary in general, particularly in countries in
which these issues are still of current interest and the dilemmas about its
solution are numerous, there is still a long way to go, which is neither
short nor an easy one. It is rather very long and arduous.
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II

Every country has its own journey towards defining and guaranteeing the
independence of the judicial power as one of the three pillars of the divi-
sion of powers, in addition to the legislative and executive ones. Certainly
each country has its own mechanisms and factors to ensure and defend the
declared and established independence of the judicial branch in general,
and especially the constitutional judiciary.

Such a mechanism, or system of solutions guaranteeing and ensuring the
independence of the Constitutional Court, in our country is governed by
the Constitution of the Republic of Macedonia. In this occasion I would
keep to the basic elements of those solutions:

1. The manner and conditions for the election of judges
of the Constitutional Court

The issue of election of judges of the Constitutional Court of the Republic
of Macedonia is regulated by the Constitution of the Republic of
Macedonia in two provisions. Article 68 of the Constitution stipulates the
powers of the Assembly of the Republic of Macedonia, which among other
things defines that it elects the judges of the Constitutional Court of the
Republic of Macedonia. In a separate chapter, namely Chapter IV of the
Constitution devoted to the Constitutional Court of the Republic of
Macedonia, in particular Article 109 provides for that the Constitutional
Court is composed of nine judges, who are elected by the Assembly of the
Republic of Macedonia. The Assembly elects six judges of the
Constitutional Court by a majority vote of all Representatives, and three
judges belonging to the communities that are not the majority in the
Republic of Macedonia also by a majority vote of the total number of
Representatives, whereby there must be a majority vote from the
Representatives belonging to the communities that are not the majority in
the country. When talking about the election of judges of the
Constitutional Court of the Republic of Macedonia, it should be pointed
out that even though they are elected by the Assembly the process of their
nomination is special. Namely, the Speaker of the Assembly and the
Judicial Council each propose two candicates. The remaining five judges
are proposed by the Commission on Elections and Appointments of the
Assembly of the Republic of Macedonia. The term of office of the judges
is nine years, without the right to reelection. The judges elect the President
of the Constitutional Court from their ranks, and his/her term of office is
three years, also without right to re-reelection. The Constitution, in Article
111 paragraph 4, provides that the office of a judge of the Constitutional
Court ceases when the incumbent resigns. According to the constitutional
provisions, the judge of the Constitutional Court shall be dismissed from
his/her office if convicted for a criminal offence to an unconditional



imprisonment for at least six months, or when he/she permanently loses
the ability to perform his/her office, which is established by the
Constitutional Court. The Constitution in its Article 111 paragraph 2 also
lays down that the Constitutional Court decides on the immunity of judges
of the Constitutional Court.

Interpreting the constitutional provisions on the election of judges of the
Constitutional Court, it follows that the relationship between the
Constitutional Court and the Assembly as a legislative body is emphasised
through the election of judges and the assessing of the constitutionality of
the legislation adopted by the Assembly. The manner of nominating can-
didates for judges of the Constitutional Court, which are then elected by
the Assembly, provides sufficient guarantees for the independence of the
Constitutional Court, if they are from among the ranks of distinguished
lawyers, who are also not burdened with the baggage of a party option,
which is incompatible with the office of a constitutional judge.

The segment of assessing the constitutionality of legislation is perhaps one
of the key elements that indicate the role of the Constitutional Court in
strengthening the independence of the judicial branch. In assessing the
constitutionality of laws the Constitutional Court also removes any poten-
tial irreqularities and violations in the laws, which are applicable in the
country and on the basis of which other courts take their decision.

2. Regulation of the work and procedure before the Constitutional Court

Regarding the manner of regulation of the work and procedure before the
Constitutional Court of the Republic of Macedonia, we can rightfully say
that it is currently one of the strongest guarantees for its independence,
which is determined by the Constitution itself. Namely, unlike most coun-
tries in Europe and in the world, and above all the countries in the region,
including the countries that gained their independence and sovereignty
with the disintegration of the former Yugoslavia until when they were part
of it, in which the work and the proceedings before the Constitutional
Court is regulated by a special Law on Constitutional Courts, in the
Republic of Macedonia under Article 113 of the Constitution the way of
work and procedure before the Constitutional Court are regulated by an
act of the Court, that is, the Rules of the Constitutional Court. All relevant
issues related to the way of work and procedure before the Constitutional
Court, starting from the submission of applications, their form, decision-
making within the powers, decision-making and publication of decisions,
internal organisation and the organisation of professional services, the
position of councilors and their appointment by the Court are governed by
the Rules of the Constitutional Court of the Republic of Macedonia, which
was adopted as early as in 1992, which has not undergone changes and has
been applied as it was originally adopted, which does not mean that the
possibility for its amendment and compliance with the overall changes in
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society is excluded. Our conclusion that the independence in the regula-
tion of the work and proceedings before the Constitutional Court through
an act of the Court, in this case the Rules, is a strong guarantee of the
independence in its work, is certainly not shared by all in the country, from
the scholarly and social spheres. There are more prevalent insistences that
these issues should be regulated by law. However, the fact that the appli-
cation of the Rules of the Constitutional Court, which regulate the work
and proceedings before the Court, has not shown so far any serious incon-
sistency in its work, we may {reely say that this constitutional solution in
practice has proved to be good and a guarantee of the independence in
the work and proceedings before the Constitutional Court. Even in the
contacts and exchange of experiences and opinions with colleagues from
other constitutional courts, this solution of the Constitution of the Republic
of Macedonia is assessed as a very good way to guarantee the independ-
ence of the Court and to protect it from often expressed desires and
attempts to restrict this independence, or at least to jeopardise it, if the
rgulation of the work and procedure before the Constitutional Court is left
to the legislative branch. Not only is this way of regulating the work and
procedure before the Constitutional Court a guarantee for the independ-
ence of the Court, but it is also one of the factors for the Court to be truly
independent in view of the judicial branch, which would affect the inde-
pendence and work of that branch as well. In any case, if what prevails is
the opinions that in the Republic of Macedonia also these issues need to
be reqgulated by a Law on the Constitutional Court, it is requried that the
constitutional judges themselves take part in the drafting of the text of that
law.

3. Financing of the Constitutional Court

The question of financing of the Constitutional Court, which is necessary
for its unobstructed operation as a whole, is one of the main problems with
the independence of the constitutional judiciary in the Republic of
Macedonia, a problem which not only calls into question its independence
but also to a great extent reinforces the constitutional position of the exec-
utive branch, in this case the Government, as the sole proposer of the
budget. This financial independence of the Constitutional Court of the
Republic of Macedonia has resulted in it having the role of a negotiator in
the allocation of funds from the budget, as any other user, for the funds
required for its work, a role that is not always winning. Accordingly, nei-
ther can the Constitutional Court of the Republic of Macedonia propose
its projected budget in the Assembly nor the Government has an obliga-
tion to project that budget in the draft state budget. Thus, it all comes
down to it that in the state budget the Government dedicate a percentage
of that budget for the financial needs of the Court, which unfortunately has
a noticeable tendency to decrease from year to year. Since the Government



has no obligation to take the projected budget of the Constitutional Court
and project it as an item in the state budget the Court almost always when
adopting this budget is put in a situation to react and even require to inter-
vene with an amendment in the text of the state budget, in order to secure
funds for the Court necessary for its normal functioning. This, among other
things, is due to the constitutional position of the Government as the sole
proposer of the Budget to the Parliament and the fact that the
Constitutional Court has no instrument to fight against such position.

Of course this financial situation is one of the most apparent obstacles for
the Constitutional Court to assert its role and impact the overall independ-
ence of the judicial branch. Therefore, even when there is an application
to decide on the Budget of the Republic of Macedonia, the Constitutional
Court focuses only to assessing the constitutionality of the procedure for
adopting the budget, and nothing beyond that.

III

The attempts to determine the parameters of the role and influence of
the Constitutional Court of the Republic of Macedonia on the independ-
ence of the judicial power will certainly be largely associated with the
underlying factors of the independence of the Constitutional Court, on
the one hand, and the competences of the Court, which as we have seen
are stipulated by the Constitution of the Republic. From the complex of
competences of the Constitutional Court of the Republic of Macedonia
defined by the Constitution in Article 110, the following are the most
impressive ones through which the role of the Constitutional Court in
the independence of the judicial branch could be seen: the resolution on
conflicts of competency among holders of legislative, executive and
judicial powers, the resolution of conflicts of jurisdiction between the
bodies of the Republic and the local self-government units, and the pro-
tection of human rights and freedoms. Here we can not but mention the
constitutional appeal, which will be separately addressed in our presen-
tation.

1. Resolving conflicts of competences among the holders of legislative,
executive and judicial powers, as well as conflicts of competences
between the bodies of the Republic and local self-government units

The Constitution of the Republic of Macedonia in its Article 110 para-
graph 1 sets down the overall competences of the Constitutional Court,
whereby inter alia lines 4 and 5 provide for the competence of the Court
in resolving conflicts of competences among holders of legislative, exec-
utive and judicial powers, and conflicts of competences among the bod-
ies of local self-government units of the Republic. Given that in the
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Republic of Macedonia, in accordance with Article 12 of the Rules of the
Court, anyone can lodge an application for initiation of proceedings for
assessing the constitutionality of a law and the constitutionality and
legality of a regulation or other general act, a public body may challenge
the constitutionality of an act adopted by another public body, and in
that case the proceedings before the Court is the same as in the cases of
abstract control when the application is lodged by a citizen or any legal
entity. That means that there is no separate specific proceedings when an
act of a public body is impugned by another public body. Under Article
62 of the Rules of the Court, an application for solving a conflict of com-
petence among the holders of legislative, executive and judicial powers
and among the bodies of the Republic and the local self-government
units may be lodged by any of the bodies among which the conflict
occurred. An application may be lodged by anyone who because of
accepting or rejecting the competence of certain authorities cannot exer-
cise their right.

The Constitutional Court of the Republic of Macedonia has decided on
several occasions on this conflict of competences. On this occasion we
would single out as an example the following cases:

a. The first case (Decision U.br.159/2007, 14 November 2007) concerned a
negative conflict of competence between the Central Registry of the
Republic of Macedonia and the Basic Court in Shtip, in which both author-
ities declared themselves incompetent to act on an application for registra-
tion of a manager in the trade register. With its decision the Constitutional
Court found that the competent authority for registration is the Central
Registry of the Republic of Macedonia.

The application for resolution to the conflict of jurisdiction was not lodged
by the authorities between which the conflict had occurred, but by the per-
son who due to the conflict could not be registered as the manager of the
trade company.

b. The Decision U.br.143/2008 of 15 October 2008 decided on a positive
conflict of jurisdiction between the Basic Court from Skopje and the
Commission for Securities, in which two bodies believed to be responsible
for an interim measure prohibiting the disposal of securities of a trade com-
pany, which was the one that lodged the application for resolving the con-
flict of jurisdiction. The Constitutional Court decided in favor of the Basic
Court, that is it found that the court, not the Commission for Securities,
was responsible for the imposition of that measure.

In the hearing before the Court in this case, the contested question put was
about the status of independent regulatory bodies, that is, whether they
were state bodies and part of the executive branch, that is whether there



was a conflict of jurisdiction for the resolution of which the Constitutional
Court was competent. The majority of the judges considered that these
authorities were also state bodies and that in this case there was a conflict
of jurisdiction between a court and a body of state administration, for
whose resolution the Constitutional Court was competent.

c. In the case U.br.125/2009 of 16 December 2009, the Court again decid-
ed on conflict of jurisdiction between a basic court and the Central
Registry of the Republic of Macedonia for the appointment of an acting
manager of a trade company. The Court found that the Basic Court was
responsible to act upon a request for the appointment of an acting manag-
er of the company, and that the Central Registry was competent only to
register the manager in the registry.

In this case also, as in the two previously mentioned, the application for
resolution of the conflict of jurisdiction was not submitted by the bodies
between which the conflict had occurred, but by the person concerned
(natural or legal), which due to the conflict could not exercise their right.

Under Article 63 paragraph 1 of the Rules of the Constitutional Court, the
bodies referred to in Article 62 may lodge the application for resolution of
a conflict of competences after one of the bodies accepts or rejects the
competence for decision-making with a final or effective act. According to
Article 63 paragraph 2 of the Rules, the entities referred to in Article 62 of
the Rules, which due to the acceptance or rejection of competence cannot
exercise their rights, may lodge an application for resolving the conflict of
jurisdiction after both bodies accept or reject the competence with a final
or effective act.

2. Protection of the rights and freedoms of the individual and citizens

Within the competence to protect the freedoms of the individual and citi-
zens, the Constitutional Court of the Republic of Macedonia can appreci-
ate the individual acts or actions which violated certain right or freedom
of citizens, protected by the Constitutional Court and it can annul them if
it finds that they violated a right referred to in Article 110 line 3 of the
Constitution, namely freedom of belief, conscience, thought and public
expression of thought, political association and activities and the prohibi-
tion of discrimination against citizens on grounds of sex, race, religion,
national, social and political affiliation. Within this competence the
Constitutional Court can also appreciate the acts of courts, that is court
judgments, as well as individual acts of administrative bodies and other
organisations exercising public mandates.
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3. The constitutional complaint as an instrument to realise the
independence of the judicial branch

In the Republic of Macedonia, although for a long time it has been insist-
ed on the necessity of introducing a constitutional complaint, it is still not
the case, making the Republic of Macedonia one of the few countries in
the region that does not have a constitutional complaint in the case law of
the constitutional judiciary. The situation in terms of introducing the con-
stitutional complaint has changed from a standstill and has overcome the
stage of only warning of the necessity for its stipulation. Steps have been
taken towards its introduction with the drafting of the text of the draft
amendments to the Constitution of the Republic of Macedonia, prepared
by the Government in 2014. However, they have not been adopted yet even
though they have entered the parliamentary procedure.

The introduction of constitutional complaint is certainly one of the main
stakeholders in completing the role and influence of the Constitutional
Court on the independence of the judicial branch. However, at the same
time it can be a factor threatening the independence of the judicial power if
the Constitutional Court is not careful and consistent in deciding on the con-
stitutional complaint, and does not leave the sphere of constitutional justice
and engages itself in the jurisdiction of the ordinary courts in the interpre-
tation of the legislation when it is necessary. Therefore, the fundamental
questions that arise in connection with the introduction of the constitution-
al complaint in the Republic of Macedonia are very important. The realisa-
tion of the objective of the complaint itself will largely depend on the answer
to them. Here we should first ask the question of clarification of the position
of the Constitutional Court of the Republic of Macedonia, intervening in its
existing competencies established by the Constitution, specifically their
redefinition, as well as the regulation of the work and adjudication of the
Court, meaning whether it should continue to be with an internal act of the
Court or by law. The introduction of the constitutional complaint and its
practice is not at all an easy process, and the acquired experiences of coun-
tries which in their constitutional judiciary already are familiar with consti-
tutional complaint will certainly be helpful in its successful implementation.

Although the constitutional complaint is not defined by the Constitution,
perhaps an advantage for the Republic of Macedonia is the fact that the
Constitutional Court in its so far case law has acted on cases with elements
of constitutional complaint, in proceedings for the protection of freedoms
and rights of the individual and citizens.

With its position as the guardian of the constitutional order and its respon-
sibilities as a guarantor of the integrity of the entire legal system, especial-
ly human freedoms and rights, the Constitutional Court has its legal inde-



pendence and in a sense legal superiority over other powers — legislative,
executive and judicial branches — in the overall socio-political and legal
system in any country, even in the Republic of Macedonia, which allows it
to remove all forms and actions of violation of the Constitution.

Not only is the Constitutional Court by its position and function different
from the regular courts, but it also has its own independent mechanism in
the exercise of its powers, other than that of the reqgular courts. It is this
position of the Constitutional Court in view of the regular courts that is
one of the main links of the independence of the Constitutional Court and
its role in strengthening the independence of the judicial power, whose
achievement today is an ideal for many countries in the world. However,
in order that this ideal become a reality it is necessary to constantly
improve the position of the Court and remove all obstacles to its independ-
ence, which would increase its role and influence on the independence of
the judicial power.

PE3IOME

PoAb KOHCTUTYLMOHHBIX CYAOB B YKPEIIA€HUU HE3aBUCHUMOCTH CyAeOHOU
BAACTU SIBASIETCS Ba)KHOU NPOOAEMOM, C KOTOPOM CTAAKUBAETCS OOABIINH-
CTBO CypOB. Kakpas cTpaHa MMeeT CBOU COOCTBEHHBIE MEXAHU3MBI AAA
obecrieueHUs U 3alUTHl HE3aBUCUMOCTH CyA€OHOM BAACTHU B IIEAOM, B OCO-
OEHHOCTH KOHCTUTYIIMOHHOI'O IIPAaBOCYAUSI.

B PecniyOanke MakepOHUSI BCe BOIIPOCHI, CBSA3@HHBIE C IIOPSIAKOM pabOTEI
u npolepypou B KoncturynmonHoM Cyae, HaUuWHAs C IOAQYU 3as9BOK M 3a-
KaHYUBas ONNyOAMKOBAHUWEM peIeHUl, BHyTpeHHel opraHusanuen Cypa u
T.A., Peryaupyrorcsa YcrasoM KorcrurynuornHoro Cyapa PecniyObanku Make-
AOHUS, IPUHATHIM ellle B 1992 ropy U He IpeTepleBIIMM U3MEeHEHUU.

QunancupoBanre KoncturynuonHoro Cyaa gBAIeTCS OAHOM 13 OCHOBHBIX
npoOAeM, CBSI3@HHBIX C HE3aBUCHUMOCTBIO KOHCTUTYIIMOHHOI'O IIPABOCYAUS
B PecniyOanke MakepoHus. B rocypapcTBeHHOM OropKeTe ITpaBUTEABCTBO
BBIAEASIET OIIPEAEAEHHYIO CYMMY Ha (DMHAHCOBBIe 3aTpaThl Cypad, M U3 IO-
Aa B rop HaOAIOAQeTCs 3aMeTHasd TeHAEHIUS K ee YMeHBIIeHUIO.

BeepeHMe MHCTUTYTA KOHCTUTYLIMOHHOU >KAAOOBI, O€3yCAOBHO, - OAWH U3
TAABHBEIX (DAKTOPOB B AeA€ OKOHYATEABHOI'O COBEPIIEHCTBOBAHUS POAU U
BaugHua KouctutrynuonHoro Cyaa B BOIIPOCe HE3aBUCHUMOCTH CYA€OHOU
BAQCTU. DBIAM NPUHATEI MepPBHl K €€ BHEAPEHUIO IIPU pa3paboTKe TeKCTa
[TpoekTa nmonpaBok K KoHctutymuu PecnyOaukm MakepoHMd, OAHAKO OH
ellle He OBIA IIPUHAT, XOTS y>Ke BCTYIIUA B IIAPAAMEHTCKYIO IIPOIIEAYDPY.
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INDEPENDENCE OF THE JUDICIAL POWER
AS THE BASIS OF THE RIGHT TO FAIR TRIAL
IN THE JURISPRUDENCE OF THE
CONSTITUTIONAL TRIBUNAL OF POLAND

PAWEL WILINSKI

Deputy Director of Department of Preliminary Review
of Applications and Constitutional Complaints
of the Constitutional Tribunal of the Republic of Poland

1. The Constitutional Position of the Court

The courts have a particular role to play to ensure the realisation of sub-
jective rights of individuals. They constitute a guaranty link protecting
individuals against the infringements of rights and freedoms, and against
the imposition of incommensurate duties.

The scope of the courts’ powers and the constitutional requirements that
their decisions must meet is limited by the nature of decisions for the pass-
ing whereof they have been called into existence in regard to a specific
case. The constitutional requirements that the court adjudicating upon a
specific case must meet have been laid down in Article 45 (1) of the
Constitution. Under the provision contained therein, " Everyone shall have
the right to a fair and public hearing of his case, without undue delay,
before a competent, impartial and independent court."”

However, while considering the scope of the application of Article 45
(1) of the Constitution, one needs to keep in mind the entirety of con-
stitutional regulations defining the courts’' powers.! By the same token,
in order to assess whether a court adjudicating upon a case meets the
guaranties of independence and impartiality, it is necessary to analyse
both the litigation regulations and the constitutional regulations that
define the position of a court and judges adjudicating upon a case.
Albeit under Article 175 of the Constitution, the fundamental task of
courts is the administration of justice, it should also be noted that there
is a number of constitutional regulations that define the courts' specific
powers.?

' Judgment of the CT of 24 October 2007, SK 7/06. OTK ZU 9A /2007, item 108.

2 1. a. Art. 42 (1 and 2), Art. 46, Art. 48 (2), Art. 55 (3), Art. 58 (2 and 3), Art. 62 (2), Art. 101 (1), Art.
125 (4), Art. 129 (1), Art. 165 (2), Art. 166 (3) of the Constitution, see: Judgment of the CT of 24
October 2007, SK 7/06. OTK ZU 9A /2007, item 108.



Thus, the Constitution lays down the right for everyone to a hearing of his
case before a court which possesses the following attributes: (a) jurisdic-
tion, (b) independence, (c) impartiality. There are several institutions
embedded in the organizational structure of the judiciary and several liti-
gation tools that serve this goal, such as the judges' immunity, the institu-
tion of exclusion of a judge or judicial supervision as the only form of
supervision over the jurisprudence.’ It needs to be noted here that Article
45 (1) refers the attribute of independence to a court. Other provisions of
the Constitution speak of the independence of courts and the independ-
ence of judges. However, there is a close link between the independence
and impartiality of a court and a judge.

2. Hearing of a case before a competent court

As the Constitutional Tribunal underlined in the judgement SK 17/07, the
right to a hearing of a case before a competent court means that the com-
petences of the courts should be laid down so as to ensure that there will
always be a competent court to hear a case concerning the freedoms and
rights of an individual.’? From the point of view of the right to a competent
court, as laid down in Article 45 (1) of the Constitution, it is necessary to
define in the binding regulations which court is competent to hear a case
(the jurisdiction of a court — KD). " In connection with the above, the reg-
ulations defining the jurisdiction of a court are not in as much of an order-
making nature as they are of a guaranty-providing nature. The nature of
these regulations arises from the constitutional right to be judged by a
competent court. The right to a trial before a competent court shall pro-
vide a guaranty of a fair hearing of a case and a fair decision. Therefore,
the judicial power over a specific category of cases should be entrusted to
a court which is best prepared to hear it — either on account of its spe-
cialization or on account of its position in the structure of the judiciary.®"

3. Hearing of a case before an independent court

The second element is the right to a review of a case by an independent
court. The Constitutional Tribunal, while explaining the meaning of the
concept of an independent court, reminded that “the independence of the
courts implies first of all the organizational and functional separation of the
judiciary from the organs of other authorities so as to ensure full independ-
ence of the courts in regard to the hearing of a case and adjudication.”
Independence in this case means independence in planning, undertaking,
as well as in performing the actions, the lack of any functional or organi-
zational subordination that could directly or at least indirectly influence
the court's performance or undermine the confidence in it.

* Judgment of the CT of 10 June 2008, SK 17/07, OTK ZU 5/A/2008, item 78.
¢ Judgment of the CT of 10 June 2008, SK 17/07, OTK ZU 5/A/2008, item 78.
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As it was stated by the Constitutional Court (Judgment of 27 March 2013,
K 27/12) “the independence and impartiality of a judge are not only legal
categories, but also — or maybe first of all — ethical categories since the
administration of justice is inevitably linked with the need for a judge to
make choices of an axiological nature. Fair adjudication by a judge who is
not independent and impartial is thus not possible. This unique status of a
judge is protected by three guaranties laid down in Article 180 of the
Constitution, i. e. a ban to deprive a judge of his office and a ban to trans-
fer a judge to another court or to another post (...) It is worth noting that
the irremovability and non-transferability of judges are not only the guar-
anties of their independence. The content of Article 180 of the Constitution
needs to construed in a broader context. The provision on the one hand
embodies the principle of independence and separatedness of the judici-
ary, and on the other hand is an indispensable condition for the realisation
of an individual's right to a court trial. Only an independent and impartial
court guarantees fair hearing of a case which has been explicitly under-
lined in Article 45 (1) of the Constitution. The protection of the judges'
independence by ensuring them irremovability from their office and non-
transferability to another court or their forced retirement is thus not an aim
in itself but a measure enabling the realisation of the constitutionally guar-
anteed right to a court trial. (...)

4. The hearing of a case by an independent court

The Polish doctrine takes the view that independence means: (a) impartial-
ity in relation to the participants of the proceedings, (b) independence in
relation to bodies other than a court, (c) independence of a judge in rela-
tion to the authorities and other court bodies, (d) independence of the
social factor, (e) internal independence of a judge.’

The Constitutional Tribunal indicated the meaning of the third element, i.
e. the independence of a court as an attribute constituting a guaranty of
the realisation of the right to a court trial in the judgments K 3/98 and K
8/99. It stressed in them that independence consists in the fact that a judge
acts solely on the basis of law, and in accordance with his own conscience
and internal conviction. As a matter of fact, independence thus covers an
array of elements: (a) impartiality in relation to the participants of the pro-
ceedings, (b) independence in relation to bodies (institutions) other than a
court, (c) independence of a judge in relation to the authorities and other
court bodies, (d) independence of the impact of the political factor, partic-
ularly the political parties, (e) internal independence of a judge.®

7 Z. Czeszejko-Sochacki, Prawo do sagdu w $wietle Konstytucji Rzeczypospolitej Polskiej. Ogdlna charak-
terystyka, [The Right to a Court Trial in the Light of the Constitution of the Republic of Poland. General
Characteristics], Pafistwo i Prawo 1997, Nos. 11-12, p. 99.

¥ The judgments of the CT of 24 June 1998, K 3/98, OTK ZU 4/1998, item 52, of 14 April 1999, K. 8/99,
OTK ZU No0.3/1999, item 41; also of 27 January 1999, K. 1/98, OTK ZU No. 1/1999, item 3.



The most important guaranties of the judges' independence on the ground
of the Polish law are, among others, the manner of appointment (by the
President on the motion of the National Council of the Judiciary) and the
lack of the principle of rotation in office, as well as the appointment for
an indefinite period.

It has been stressed that the independent court is created by persons to
whom the law assigns the attribute of independence, "and, moreover, not
only by verbally declaring the existence of this attribute, but also by form-
ing the system of determinants of the judges' performance to actually effi-
ciently guarantee its existence.”® By the same token, the Tribunal main-
tains that there cannot be an independent court composed of persons who
are not independent.’

It has been stressed that the guaranties of the judges' independence in
Poland are: “the adequate ethical standard represented by the judges, their
life experience and professional qualifications, the stability of the profes-
sion of a judge, irremovability, the adequate promotion, remuneration and
bonus system, and the institution of retirement, non-transferability, materi-
al independence, the lack of the possibility to combine the function of a
judge with any other professional functions, judges’ immunity from litiga-
tion, the disciplinary judiciary, the principle of openness and collegiality,
the secrecy of the deliberations, the principle of free assessment of proofs,
the institution of the exclusion of a judge'".

Constitutional Court stressed that (sentence of 8 May 2012, K 7/10) "an
array of relatively detailed guaranties, securing, on the basis of the
Constitution, various aspects of the professional status of a judge, is justi-
fied by the need to ensure the principle of the judges' independence. To
develop this thought, it is worth underlining that the manner the issue is
phrased on the constitutional ground is simply a reaction to some histori-
cal experiences which led to the introduction of mechanisms for the
judges' protection against the law-maker's ad hoc actions. Among them
one needs to list: the principle of stabilisation of the office of a judge
embodied in the appointment of a judge for an indefinite period (Article
179); irremovability of a judge apart from the constitutionally indicated
extraordinary situations [Article 180 (1 — 4)]; non-transferability of a judge
[Art. 180 (2 and 5)]; immunity and inviolability of a judge (Art. 181); the
order to provide a judge with appropriate conditions for work and granted
remuneration [Article 178 (2)]; the institution of retirement [Article 180 (3
— 4)]; the order to stay apolitical [Article 178 (3)]; the participation of the

° The Tribunal referred to the statement made several dozen years earlier by Professor Stanistaw
Wroblewski which has not lost its validity: Independence of adjudication, given personal dependence
of a judge, is practically inconceivable, S. Wroblewski, Sadownictwo (The Judiciary) [in:] Nasza
Konstytucja (Our Constitution), Krakéw 1924, p. 84.

' This standpoint seems to be excessively restrictive, particularly in the context of the participation of the
people’s lay-judges in the administration of justice.

'']. Jodtowski, Z. Resich, J. Lapierre, T. Misiuk-Jodtowska, Postepowanie cywilne.
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National Council of the Judiciary in making the most important personal
decisions concerning a judge (Article 179 and Article 186) (...) The more
the shape of the principles specifying and guaranteeing judges' independ-
ence influences the administration of justice by a judge, the narrower are
the boundaries of the law-maker's freedom in shaping the status of a
judge. From this perspective, the regulation under review is not directly
relevant to the matter of guaranteeing the judges' independence, and,
consequently, to the matter of guaranteeing the right to a court trial. On
the plane of functional interpretation this statement provides an addition-
al argument indicating that horizontal promotion does not fall within the
subject scope of Article 180 (2) of the Constitution.”

In the verdict SK 4/11 (The Sentence of 27 September 2012, SK 4/11)
Court found also that “A certain extent of discretionary authority on the
part of the adjudicating organs (and, in fact, persons exercising this func-
tion) and the constitutional guaranty of independence (i . e. freedom from
external influences and the right to act in accordance with one's own con-
science) are indispensable to enable the imperfect system of law to func-
tion as a complete one and to provide a “fair" and effective tool to extin-
guish social conflicts. From the point of view of an individual these values
are indispensable to realise the constitutional right to obtain a judicial
decision passed in his case by an independent court (Article 45 (1) of the
Constitution, (...) According to the Tribunal, the discretionary authority of
a judge — within the boundaries delineated by the Constitution and the
Acts of Parliament — is a legitimate and, in real terms, indispensable dis-
pute resolution tool and, as such, it is liable to protection (Article 178 of
the Constitution). Important is also to notice the opinion presented by the
Court in its Sentence of 12 December 2012, K 1/12: “The Constitutional
Tribunal takes the view that the threat of a drastic deterioration of the state
of the public finance (assessed through the prism of crossing the 2nd cau-
tion threshold specified in public finance laws), enabled the law-maker to
sporadically “freeze" the judges' remuneration. The minimum standard
specified in Article 178 (2) of the Constitution has not been infringed upon,
because the judges' remuneration still remains significantly higher than
the average remuneration in the public sector, and, moreover, it needs to
be stressed that over the recent years it has grown systematically, where-
as the remuneration of the employees of the public sector in general and
the remuneration of deputies and senators have been "frozen" for a long
time (and it will stay that way)."”

5. Hearing of a case by an impartial court

The fourth condition of the administration of justice by a court is the
impartiality of a court. As the Tribunal underlines, the infringement of the
duty to preserve impartiality by a judge (which might consist, among oth-
ers, in adjusting the content of the passed decisions to external sugges-



tions or orders given to a judge or even in anticipating such suggestions
with a view to the possible profits arising from them) constitutes a partic-
ularly drastic form of betraying the duties linked with the principle of inde-
pendence. This leads to the emergence of a phenomenon of a «flexible
judge», which excludes the possibility of administration of justice'".

The concept of an impartial court is linked with the concept of the judges’
impartiality. As the Constitutional Tribunal indicated in its judgment K
1/98, the judges' impartiality is an inalienable feature of the judiciary
power, and, at the same time, an attribute along with the loss whereof the
judge loses qualifications to perform his functions. "It consists, first of all,
in the fact that a judge is guided by objectivism and does not create a more
favourable situation for either of the parties or for any participants of the
proceedings, both during the ongoing trial and during the adjudication.
Thus, he treats the participants of the proceedings on equal terms.""
Within this meaning, impartiality is thus construed as the lack of preju-
dices or the lack of preferences for the standpoint (the arguments) of either
party, following from reasons other than the strength of the proofs submit-
ted in the course of the proceedings (legal action) and in compliance with
its rules. Henceforth, in this sense the judges' impartiality highlights
another fundamental feature of the court proceedings, namely the equali-
ty of the parties to a litigation. As the Supreme Court pointed out in its
Resolution of 26 April 2007, impartiality serves the implementation of
goals that are essential from the point of view of the administration of jus-
tice and the rules of fair trial, i. e. firstly, the elimination of factors caus-
ing partiality of a judge, secondly, the building of confidence of the par-
ties, other participants of the proceedings and the public opinion to the
administration of justice, and, thirdly, the goal of not exposing a judge to
a threat of "internal struggle" between human weaknesses and the idea of
preserving impartiality.'*

The weight of a case reviewed by the court is irrelevant to the level of
requirements set for the court and judges. What is more, if at subsequent
stages of the criminal proceedings the decisions are passed by courts of
various instances, the criteria of independence and impartiality must be
met separately by the court of each instance. “The Constitution does not
give any grounds to maintain that by virtue of the fact that specific courts
hear cases of <<lesser importance>> than courts of a higher instance, it
is admissible to lower in them the standards provided for in Article 45 (1)
of the Constitution. These standards apply to the same extent to the courts
of all levels and instances.""

All the above guaranties serve one purpose — they create guaranties of a
fair review of a case (a fair trial).

2 Judgment of the CT of 24 June 1998, K. 3/98, OTK ZU No. 4/1998, p. 334.

" Judgment of the CT of 27 January 1999, K. 1/98, OTK ZU No. 1/1999, item 3, p. 39.

!4 Resolution of the Supreme Court of 26 April 2007, I KZP 9/07, OSNKW 2007, No. 5, item 39.
'3 Judgment of the CT of 24 October 2007, SK 7/06. OTK ZU 9A /2007, item 108.
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PE3IOME

CyApl UrparoT ocoOyI0 POAb B oOeclleueHuU CYOBEeKTUBHEIX IIPAB AUYHOC-
TH U 3aIUTHI IIpaB U cBoOOoA. KoHcTuTynmoHHEM TpuOyHaa [Toabmiu moa-
YepKHYA B CBOUX pPELIEHUTX, YTO CYABl AOAKHBI OBITH KOMIIETEHTHEI pe-
11aTh AeAd, Kacaloluecs mMpaB ¥ CBOOOA UeAOBeKa.

B cBfI3M C HE3aBUCUMOCTBIO CyAO0B KOHCTUTYIIMOHHEBIN TpUOYHAA OTMETHA,
YTO BQ’KHBEIM (PAKTOPOM SBASIETCS OPraHU3allMOHHO-(DYHKIIMOHAABHOE OT-
AeAeHMe CYAeOHBIX OPTraHOB OT APYTUX BeTBEW BAACTH.

B MOABCKOM AOKTPHHE NPUHSATO CUNUTATh, YTO HE3aBUCUMOCTH CYAOB O3Ha-
yaeT OeCIPUCTPACTHOCTD IO OTHOILIEHHIO K YY4aCTHUKAM CyAeOHOro pa3ou-
PaTeAbCTBa, HE3aBUCUMOCTE CyABU OT OPTaHOB BAACTH U APYTHX CYAEOHBIX
WHCTAHIMY, BHYTPEHHSS HE3aBUCHUMOCTL CYABU, @ TaKyKe He3aBUCUMOCTH
OT conuanrbHOro (pakTtopa. KoHctutynuoHHBIM TpuOyHan Iloawlnim TOA-
YepKHYA, 4TO OeCIPUCTPACTHOCThL CyA@ TaKKe CBfI3aHa C IOHATHEM OecII-
PUCTPACTHOCTU CYAEU.

BrillennepedncaeHHBIE TAaPAHTUU CAY’KAT OAHOM IIeAU - CO3AQHHIO rapaH-
TUU CIIPABEAAUBOIO PACCMOTPEHUS AEAd, TO €CThb CIIPABEAAUBOTO CyA€OHO-
ro pa30upaTEeAbCTBA.
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